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THE DELHI CLOTH AND GENERAL MILLS COMPANY, 


LIMITED. up 
- P E ° P . f 1927, 
e Fuly, 26. 
,'" THE INCOME TAX COMMISSIONER, DELHI. . ES 
, AND ANOTHER. .* . a 
. . > 
,PMTITIONS FOR SPECIAL LEAVE TO APPEAL TO Hes MAJESTY 
i IN COUNCIL FROM ORDERS OF THE HicH COURT or 
JUDICATURE AT LAHORE.] 

Indian Income Tax Act, XI of 1922 (as amended by Act XXIV of 1926), Ss. 66: 

66A— Civil Procedure Code, 1908. Secs. 109. 110—Appeal to Privy Council— 
( Retrospective operation of statuteconferring right of apppeal. ° . 


Prior to the enactment of S. 66A by the Indian Income Tax % Amendment} 
Acte XXIV of 1926, there was rfe @tgtutdty right of appeal at 411 to His Majesty 
in Council from orders of a High Court in India made upon references under S,66 
ot the Indian Income Tax Act, XI of 1932. Ss, rog and 110 of the Code of 


Civil Procedure, 1908, didnot confer a right of appeal from such orders. e 
Tata Iren and Steal Co. Lid v, Chil Revenue Authority of Bombay (1) relied on. 
5. 66A of the Indian Income Tgx Act (inserted by the Amending Act, * 


XXIV of 1926) confers a right of appeal*to is Majesty in Council from the 
judgment ofa High Court delivered onea reference made finder S. 66 of the 
Act. Buttheappeal thereby given is, by the express terms of sub-Section (2) a 
of S. 66A, confined to a cast fhich the High Court certifies ‘to bea fit onee 
for appeal to His Majesty in Coundl’. “ Thesf words'are textually the same ™ 
as thg concluding words of subsection (c) “of S. 109 ofthe Code of Civil Pło- 
cedure, and, coupled with the carefully limited referential words to the Code * 
of Civil Procedure in subsection (3) of S. 66A, suffice, in their L&rdshi ps’ 
judgment to exclude from any right of appeal cases which fall withiu the require- 
ments of S. 110 bi the Code, and are operative to confine that right to cases . 
which are certified to be otherwise fit for appeal to Hi$ Majesty in Council” In 

. 


(1) (19233. 1. L. R, 47 Bom. 724 ; L. R. 5o 1. A. 212, e 
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* Qther words, notwithstanding the fefdtence to the Code of Civil Procedure in 

sub-section (3) of S. 66A, the statutory right of appeal conferred by thc 
latter section, is confined to the cases described in sub-sedtion (2) of S. 66 
A and is, consequently, conditional on compliance with the requirements 
of that sub-section, . 


è 

** While Provisions of a statute deafing merely with matt@s of procedure 
may properly, unless that construction be textually inadmissible, have  retros- 
pective effect attributed to them, provisions which touch a right in existence 
atthe passing of the statute are not to be applied restrosprectively in the 
&bsence of express enactment or necessary intendment. Their Idrdships can 
have no douf% that provisions which, if applied retrbspéctively, would deprive 
of their existing finality orders which, when the *statute came Into fired, 
wer final (i.e., unappealable) are provisions which touch existing rights”, 
and such provisions are not, therefore, to be construed retrospectively. 
Colonial Sugar Refining Company v, Irving (1) referred to and, applied. i 


Applying the principles epunciated above, the Judicial Committee held that 
S,66A, added by the Indian Income Tax fA mendment) Act; XXIV of 1dhe, 
which came into force on the ist April 1926 and conferred er thefirst time 
a rightef appeal to His Majesty in Council, had no retrospectiye operatión ; 
afid accordipgly, there was (under that section) no appeal at all from an order 
of the High Court made before, and therefore ‘inal at the date when, the 
section came into fosce. * 4 

Petitions for special leave to appeal to His Majesty in 
Council from the orders of the High, Court Lahore, dated the 
6th and rath January, 1926, passed on references made ünder 
section 66 of the Indian Income Tax Act, XI of 1922. : 


"The petitioners in the first. instance, applied to the High Court 
Eahore, for leave to appeal tos His Majesty the King in Coun- 
cil from the afotesaid orders, and, on dfa¥e being refused by the 
High Court (Broadway amd Zafar Ali JJ.) the present petitions, 
for special leave were preferred to His MBjesty i in Council, 


‘The facts appear sufficiently from the judgment of ‘the Judicial 
Committee, and alsoin the report of'the case ih the Court 
below ; see I. L. R. 8 Lah. 269. * 


* For facility of reference, section, 66A, of the. Indian Income 
Tax Act, as inserted by the Amending ,Ac(, XXIV of 1926, is 
“set out below in extenso :—* . 


"66A ,(Reference to be heard by Benches of :High Cousts, 
and appeal to lie in certain cases to Privy Council) (r) 
When any case has been referred to thé High: Court under 
section 66, it shall be heard by a ‘Bench of not tess than two 
Judges ofthe High;Colut, and in respect of such case the provi- 


(1) (1905) A. C. 369... n Y 


. ‘9 


Ld 
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sions of s&ction 98 of the Code of ^ Civil Procedure, 1908, shal * 


, 50 far as may hg, apply notwithstanding anything contained in the 


Letters Watent of any High Courbestablished by Letfers Patent 
or,any ther law ‘for the time being in force. 

12) An.gppeal shall lie toeHis Majesty in Counci} from 
any judgment of the High Court delivered on *& reference made 
under section ,66 in any case which the High Court certifiés to be 
a fit one for appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1go8, 

yelgting to appeals to His Majesty in Council shall so far as ntay be 
apply in the case of appeals under this section in like manner as 
they apply'in the case of appeals from decrees of a High Court: 
* Provided that nothing in this sub-section shall be deemed to 


affect the provisions of sub-section (5) or sub-section (7) of, 
e 


settion 66: ° *. ; 

Provided farther, that the High Court 'may, on petition made 
for the execution of the order of His Majesty in Council in respect 
of any costs awarded thereby, transfer the order for we cation *to 
any Court Subordfnate to the High Court. 

(4) Where the judgment of the High Court is varied or 
reversed in appeal under this section effect shall be given to the 
order of His Majesty in Councilin the manner provided in sub- 
sectjons (5) and (7) of. section 66 i in the case of a judgment of the 
High Court, 

(5) Nothing i in this section shai be deemed— e 

(a) .to bar the full and unqualified exercise of His Majesty's 
pleasure in receiving or Tejêting appeals to His Majesty in Coun- 
- cil, or otherwise howsoever, or (b) to interfere with any rules made 
by the Judicial Commitfee of the Privy Council, and for the time 
being in force, for the prese&tation of appeals to His Majesty in 
Council, or their conduct Befoye the said Judicial Committee, 

Lowndes K. C. and Raikes fôr thé Petitioners. 

Dunne K. C. and Browns for the Respondents.” n ð 

Their lordships’ judgment was delivered by 


Lord Blanesburgh t-eThese petitions are each of them fore 
special leave to appeal from ofders made by the High Court of 
Judicature at Lahore on references to that Court under section 66 * 
(a) of the Indian Income Tax Act, 1922. In each case the sum in 
dispute exceeds Rs. ro, ooo. In each the’ order in question was 
made before the “1st April, 1926—that in the first of the two cases 


being of date the rath January, 1926; and that in the second having . 


been måde on the 6th January, 1926. -Ip ‘each case, also, the 
. M e i 
. a . * * . 


The Delhi*Ciothgand 
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The lacomi Tat £ 
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. Pes : "High Court refused to certify that the case was a fit one fbr appeal 
. x «9n. a tq, His Majesty i in Council. With these facts for itgffoundation, an 


MS 


_ ThesDelhi Cloth and interesting argument was addresfed to the Board, upon tffe nature 
.Genertl Mits Com. of the statutory appeal in such cases as these, ' and upon tbe 


m ys ae i questiog whether in the present fnstances there is any such appeal 


20 The NE Tis atall * 


] ee ae * The learned Judges of the High Court were of, opinion that 


Lord Blanesbutgh" the petitioners had a right of appeal to His.Majesty ‘in Council 

a provided they could, in effect, bring their cases within, the require- 

ments of section 109 (c) of the Code of Civjl Procedure, but pot, 

. otharwise. They dealt with the applications for certificates ° on 
that footing, and' they dismissed them. Hence the present 
petitions. s 

, e At the hearing before the Board, the view of the High Court 
e E was resolutely challengéd by the p&titioners, It sufficed, it whs 
contended, that the’ cases should fall within the réquirements of 
sectior* 110 of the Code: the petitioners’ right of appeal was in no. 
wày conditienal on compliance with the requirements of section rog 
et (o). The" respondents, on the other hand, supported, as applied to 

the general case, ‘the view of the High Court, but contended that, 

for the petitioners’ here, there was, for reasons which will appear in 

the sequel, no statutory right of appeal at all. 

'These rival contentions raise questions of great general impor 

. tance. It has seemed to their Lorgships to be convenient that 
they should definitely pronounce upon them. f 

" The legisla tive history of theypject isa short one. Ne express 

provision for appeals to His Majestf in Council from orders of'a 
. High Court in India made upon references <cither ufider section 51- 
: ofthe Indian Income ‘Tax Act, 1918, or under section 66 of the 

Act of 1922, is to be found in either sthtute, but until the case* of 
Radhar&rishna Ayyar v. Sundarastogmiar (1 ) was declded by the 
Board, it was apparently gentrallj supposed in India that appeals 
= . from such orders were regujated* by sections 109 and 110 of the 
* a Code of Civil Procedure, to which referenge has already been made. 

, «The effect of the judgment is the case gited was, however, definitely 

° to day it down that from these orders there was, in fact, no statutory 
* right of" appeal at all Aud such was the position until the st 

+, April, 1926, when the Indian Income Tax (Amendment) Act, 1936, 


e * LI LI 
» , * (1) (1922) L. R. 49 L A. 211. ! *,* 
E i * * This citation isa clerfcal error. The reference is to Tata Iron & Steel 
* . Co. Lid, v. Chief Revenue Authoritf of Bombay, (I. L. R. 47 Bom. 724 ; L. R. 
. * 
x 50 l. A, 212)]—R. J. Re FE "n zi: 
"E ° ú 
. ` . 
€. e E è 


e 
. . . * 
Vor XLVII.] '.. PRIVY GOUNCIL. * , 56 
: : MCN ; ; a epe 
came into force, by section 8 of which it is provided that immedi- ee. i 
. ately after secon 66 of the Indian Income Tax Act, 1922, A x 1927-6 : . 
section , should be, inserted, of whith it is convenient to transcribe The Delhi*Clotheand 
the first three subsections :— General Mills Com- 
pany, Linrited . 
GGA, (1) When any case hasbeen referred to the High Court v. 


under Sectjon 66, it shall be heard by a Bench of not less tħan two Tts ome ter | " 
Judges of the High Court, and in respect of such case the provi- ace Baie: . 
sions of section 98 of the Code of Civil Procedure, 1908, shall, so, — . 

far as may, be, apply.notwithstanding anything contaiped in the 

‘Létters Patent of any High Court established by. Letters Patént or 

in ‘any other law for the time being in force. . ° 

“(2) An appeal shall lie to His Majesty in "Council from any 

*judgment of the High Court delivered on'a reference made under 


section 66 jn any case which the High Court certifies to bea fit. ET ° 

one for appeal to His Majestyein Council. . *. 
*(3) The "provisions of the Code of Civil Procedure, iol 

* relating tò appeals to His Majesty in Council shall, so far*as may : ; 


be, apply in the case offappeals under this section indike manner 

as they apply in the case of appeals from decrees of a High Court.” 
"it is upon these subsections that :the question now under 

discussion depends, and as to them it will be noticed that the 

appeal thereby given is by subsection 2 confined toa case which 

the-High Court certifies “to be a fit one for appeal to His Majesty 

in Council" These words are textually the same as the concluding e. 

words of subsection(¢) of section rod of the Code of Ciyil Procedure, 

and, conpled with the garefully {imited referential words to the 

Code of Civil Procedure in Subsection 3, suffice, in their Lordships’ 

* judgment, to "exclude from any right of appeal cases which fall . * 
within the requirements of section 110 of the Code, and are operative . 
to cénfine that right to casef which are certified to be otherwise fit 
for appeal to His Majesty in Council. It was conceded in argument 
that if subsection 2 of the sectidn had stood. alone, it would 
be difficult to escape from the fonstguction of it which has just . - . 
been indicated. It paspontended however, that the reference tọ æ ° 
the Code in subsection $3 yes made jm terms sufficiently compre» 
hensive to include within the clfss of appealable cases all that are ° 
defined in the provisions incorporated by reference, Their Lord- ° 
ships prd with this contention. The words of "qualifica- . 
tion, *'so far as may be," in subsection 3 are, in theif judg- * 


ment, apt to confine- the statutory right «of appeal io the cases A . * 
described in subsection 2. To thiseextent, therefore, their Lord- s 
ships are*in agreement with the High Court. * x 
a LJ ? *. Pd 
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But a further point remaiifs,* Is there under this section any 
appeal atallfrom an order of the High Court mde before the 
Act of 192@ came into force ? e e. 

The principle which their Lordships must apply in dealifig with 
this matter has been authoritatywely enunciated hy the Bdard 
in the Colonial Sugar Refining Company v. Irving (1) where it is 
ineeffec® laid down that, while provisions of a statute dealing mere- 
ly with matters of procedure may properly, unless tha. construction 
bee textually inadmissible, have retrospective effect attributed to 
them, profisions which touch a right in existence at the passing 
of the statute are not to be applied retrospectively i in the absence 
ôf express enactment or necesaary intendment. Their *Lordships 
can have no doubt that provisions which, if applied retrospectivelye 
would deprive of their existing finality orders which, when the 


* statute came into forcé, were finale are provisions which tou«h 


existing rights. Accordingly, if the section now in question 

is to apply to orders final at the date when it came into force, "it, 
ntust be clearly so provided. Their Lordships cannot find in the 

section even an indication to that effect. On the contrary, they : 
think there is a clear suggestion that a judgment of the High’ Court 

leferred to in subsection (2) is one which under sub-section (r) 

has been pronounced by “not less than two Judges of the High 

Court,” a condition which was not itself operative until the éntire 

section came into force. 

“n their Lordships’ judgmenf, therefore, the petitioners in these 
cases have ho statutory right ofappeal to His Majesty in Council. 
Only by an excercise of the: Prerogative Sf? either appeal admissibke. 

Both petitions their Lordships have, from this.pointof view,. 
carefully considered. They have not forfotten that the circum- 
stances are somewhat special: that th&jight Of appeal introduced 
by the Act of 1926 is very probably conceded «n order to 
rectifyean omission inadvertently made from previous legislation, 
and is not one thought of for the first time. Even so, however 
their Lordships are unable to °find in :the circumstances of either 
«case sufficient ground for any exercise ot thre “Prerogative in favour 


.* 
of the petitioners. 


"Theis Lordships will simah humbly advise His Majeŝty 
that both petitions should be dismissed and with costs, 
T. L. Wilson & Co: Solicitors for the Petitioners. 

* Solicitor, India Office: Solicitors for the Respondents, 

K.J. R. , Spectal leave refused. 
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PRESENT : Lord Shaw, Lord Sinha and Sir John Wallis. `° 
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* GAURI SHANKAR AND OTHERS . 


* ud 2. 
° e JIWAN SINGH AND ormzns . 
. . 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE” * 
AT ÁLLAHABAD.] 


Hindu Lawr-Feint FamWy Property—Sale for family necessity—Part of 
s 'ponsideration not applied to purposes of necessity— Effect of. 

A sale of joint family property will not be set aside megely because a part of 
the proceeds is not proved to have been applied to purposes of necessity, The 
eal question that has to be considered is this :i— Whether the sale itself was 
justified by necessity. If the purchaser has acted honestly, if the existence of a , 
family necessity *for the sale is nf&de .out, and fhe price is not unreasonably 
low, he (the pugchaser) is not bound to account for the application of the 
price, Krishn Das V. Nathu Ram (1) followed. 
*. 


e 

Transactions of sale of family property which, in their real essence afid 
substance, are sales made for family necessity, will not be narrowly scrutinized, 
especially when such transactions have stood unchallenged for a considerable 
length of time and go back beyond the stage at which direct evidence could 
possibly be expected from the vendees. 

Where a sale of family property for the sum of Rs. 4000 was justified by 
necessity to the extent of -Rs. 3,500 and there was an unaccounted balance of 
Rs. 500, the High Court held the sale invalid, subject to the condition of 
payment to the vendees of the items proved {namely, the said sum. of Bs. 32500). 

Held, by the Judicial Committee [tering the High Couri) that the adle 
cotild not be set aside, e 
- Appeal (No: 64 of 1926) froma judgment and decree of the 
High Court, Allahabad (| Lindsay and Kanhaiya Lal, JJ.), dated 
the 3eth March 1925, * reversifg a decree of the Subordinate Judge 
of Mainpuri; dated the ‘gth, January 1922, and decreeing the 
plaintiff's claim for possession . of*the*property in suit subject to his 
paying into Court for payment to the vendees-defendants within 
three months from the oth March 192 Ss the sum of Rs. 3,457-14-8. 

On the 26th F ebruary* 1910, Lal Singh, father, and Nawab Singh,s, 
uncle, of the plaintiff, sold the property in dispute to defendants 


Nos. 1 to 3 for a consideration of Rs. 4,000. The plaintiff alleged » 


that the property in question was joint ancestral property ind that 
it had been sold. without legal necessity, and he brought Hie present 


u) (1927) L. R. 54 I. À. 79 ; I. L. R. 49 All. 148 ; 45 C. L.J. "86. 
[See also Niamat Rai v, Din Dyal, (19273 L. R. 54 1. A, 211; 45 C. L. J. 548 
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kag j ‘shit on the 11th July r921 for ffossession of the property by can- 
Q1927- cellation of the sale-deed. The defence satsa ntny was that the . 
quiis (LR sale was for® legal necessity. Tree items went to’ make, up the 


consideration of Rs. 4,000 recited in the sale-defd- The fisst item. 
was one of Rs. 3,135 left with the gendees for payment toa prior 
mortgagee. The second item of Rs. 65 was recited i fh the deed to 
have ben paid to the vendors before the date of the execution of 

* the sale-deed, and lastly, a sum of Rs. 800 in cash was eaid to have 
been paid to the vendors atthe time of registration before the 
Sub-Registfir. The Subordinate Judge dismissed the suit, holding 
on the evidence that the entire consideratio money was obtained” 
for family necessity? With reference to the third item of Rs. 800, 
the Subordinate Judge said :—‘It is proved by the Auraiyas 

e , treasury (register called in by the contesting defendants that sums 
” amounting toa total of*Rs. 535-2-4 were paid by the vendors ingo 
the treasury about land revenue from the and March 19ro to tsth 
Augus&rgro. The balance out of Rs. 800 has not been very well. 
* j accounted dor, but in.view of the fact that a very large portion o 
e* the consideration for the sale in question has been proved to have 

been required bythe vendors for legal necessity and that" there 

is not even an insinuation that either of the vendors had a bad 

moral character. I have no hesitation in holding that the entire 

consideration was obtained for family necessity. It is also to be 

considered that the suit has been brought long after the execu- 

tion" of tbe sale-deed when it,is not. easy for the vendees to 

j aďduce strong and perfectly satisfactory | evidence about each 
item of the sale-cbnsideration. I decidæfbe issue in favour of the 
. defendants-vendees.” The plaintiff appealed from the said decree , 

to the High Court. The learned judges of *he High Court stated 
that the plaintiff's counsel had to admit$that the sum of Rs. 3135 
: E was left for the discharge of the earlier nfortgage and eould not be 
° impeached as that sum constituted en antecedent debt which was 
binding on the plaintiff. They agseed with the Subordinate Judge 
. a~ that the item of Rs. 65 also constituted legal necessity. With 
ezeference, however, to the item of Rs. 808 ‘they did not concur 

° in the view taken by the Subordinate Judge. They held that 
* Rs. 257-%4-8 out of that sum had been deposited in the Goverh- 
ment. Treasury on the and of March rgro on account of land 

e revente. Asto the other payments by Nawab Singh (vendor) 


. Jiwan “Singh. 
a 


° . 2 into the :Afiraiya Treasyry in July and August, 1910 *on account 
` of land revenue, the learned „judges were inclined to think that 
X i they were deposited on account of the aéd# instalmen& and dis- 
. . . e g .. 
. ` . Ld 
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allowed ¿hese items apparently of the ground that the sale-debd 
recited that the executants had to*pay the revenue for Kharif. 
They further hfld with reference to,the balance of thiseitem that’ it 
was the duty of thè vendees or one of them at least to have entered 
inté the witness-box and deposed,as to his knowledge of the objects 
for which this money was taken, and that mot having done so 
and the burden of proof being on the vendees they must fake «he 
consequences, They therefore found that legal necessity and 


antecedent debt were shown to have existed to the extent of . 


ES 3457-3148. The earned judges concluded their Judgment as 
“follows :— 
* The*balance which is unaccounted for is a sum of Rs. 500. . odd 
eind is a substantial amount. Following the practice, therefore, of 
this Court in cases of this kind, we think the proper line to take 
isto give the plaintiff a conditional decrde. We therefore allow 
the appeal, set, aside the order of the Court below and give ‘the 
.phintiff a decree declaring that if he pays into Court for pay- 
ment to .the vendees, within three months from he date’ of 
this decree the sum of Rs. 3457-14-8 he will be entitled«o posses- 
sion of the property in dispute. If payment is* not made within 
that time his suit will stand dismissed. We do not allow the plain- 
tiff any costs either here or in the Court below but we direct that 
if hé fails to pay the sum abovementioned within the period limited 
the suit shall stand dismissed with costs in all Courts to the 
defendants-vend&es." The " defengants-vendees appealeg to * His 
Majesty in Council from the saidelecree ofthe High “Court.  * 
* Wallach for the Appélfists “The whole of ‘the consideration 


. money was paid for.legal necessity. 


Even on the finding ®f fact of the High Court that out of the 
sale , consideration “of Rg 4000, Rs. 3457-14-8 .were for an 
antecedent debt and legaP necessity, the plaintiffs suit ought to 
have been dismissed. eo > 

[Sir John Wallis: In  Krisén Das v. Nathu Ram (1) the 
Board set-aside a most extraordinary* doctrine enunciated by the 
Allahabad High Coutt]*° . 

[Lord Shaw: The practice followed by the Allahabad High 


Céurt was entirely wrong]. . , 


. The principle of Krisha Das's case applies to the present case. 
` [Sir Jokn Wallis: The Board have laid down that a sale will 
be upheld Athough the property is worth a little more than the 


consideration money. The mere fagt that * necessity is not proved 
(8) (190) L. R. 54 I. A. 79, ME 
: 2 : 


P, C. 


d 


Jiwan Singh. 


` s 
Gauri Shankar 
v. 
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i ] P.C, œ for a small part of the consideration, cannot vitiate the sgle., That 
cole is the underlying principle in Such cases.] s 


* The respondents were not represented at the heafing. , 
At the conclusion of the arguments of the afpellants’ Gounsel, 


e 
Gauri A pankas 


. Tii “Singh. their Lordships’ judgment (allowing the appeal) was delivered by 
e > sub 28,° Lord Shaw :-&This appeal concerns property "which is un- 
‘ ad daubtedly family property. It was sold for family necessity, so 


e alleged, at the price of Rs. 4,000. There is no alfegation made 
*  upqn the record, or suggested in any respect, that ‘thee property 
was spld fer the payment of any debts for immoral purposes, The 
ay question is as to family necessity. ° eT 

A certain practice appears to have crept up.in.the «Allahabad 

High Court of investigating and settling these cases upon the 
0*5 © principles of accounting. If, upon a strict accounting, it is found 
! Pu *that, although it be cempletely esjablished that dy. far the mgst 
: substantial part of the considerafion" was for family necessity, yet 
if a certain balance of the price remains unaccounted for, or insuffi- 
. $ ciently proved, then by that result the parties’ interests are to be 
judged, and the sale is set aside, conditionally, upon the repay- 
ment by the vendor or his representatives of the substantíal.part 
referred to, 

Itis manifest that this practice imperils transactions of sale 
which, in their real essence and substance, are sales made for 
family necessity. : 

The present case is interesting as flustrative of the point. It 
may be that 4n all cases of family necessity sums have been expend- 
ed which, after a,lapse of years, cafino € verified by entries án 
books or the like. It is therefore important to nofice that in the 
present case the transaction of sale stood wnchallenged for upwards 
of 1x years. The sale took place on tbẹ 26th* February, 1910, and 
-it was not until the 11th July, 1921, thatethis sale was put in chal- 
lenge and the Court was asked to, declare it void as not having 
. been for family necessity. E 
Nin fj * In the’ course of the investigation, the case as to family necessity 

7 e 2. 
(VQ t .Quith regard to the major portion of the *accounts was completely 
= satisfied. Both Courts held that paymÉnt was made to extinguish 
$ a prior mortgage bond, and the amount due thereunder was 

° Rs, 3,13g. Both Courts further agree in: holding that the Rs. 65 
ips ' was pgid to the vendors before the execution’of the sale deed. ° 
" * The Judge who tried the case stated his conclfisfon upon the 

largest item thus :—“ It is, therefore, clear that the bond of 17th 
- April, 1906, was executed by Meharban Singh and his sons,for family 
es, necessity.” He also naakes the same clear statement with regard to 
* the.Rs. 65; As td thethird item of Rs, 800, he holds it to əb f 


e . e "o . . 





e . . 
Vor, KLYILJ *. PRIVY COUNCIL, — * rie 
e. $ : 
proved by*the Auraiya Treasury, ari hs official who was called in; — * Pc. 
that sums amounting to a total of Rs, 53 5 were ‘paid by the vendors 1927. z 
into the «Treasury, before the r5tl August, :91o. * The small Gauri Shang 


balance*of between two and three hundred rupees, the learned 
Judge says, hgs not been very well accounted for; but, in vieg of the Jiwan Singh i 
fact that a large portion of the consideration for®the sale has been Lord Shae: À 
proved to have been required for legal necessity, he has 18 hestta- 
tion in holding that the entire consideration for the sale was such ° 
necessity: He adds this pregnant remark: “It is also to be eon- 
sidered that the suit has been brought ‘long after the" execution 49597. c 
of the sale deed, when it is not: easy for the vendees to adj M 
strong and perfectly satisfactory evidence about* each item o /; 
esale consideration.” These views of the Subordinate Judge Hi 
the approval of their Lordships. NY 
e The learnefl Judges of the*High Court, * however, in accordance "s 
with the practice to which allusion has been made, state that on 
.tHeir estimate of the consideration for sale, they do not reach the 
conclusion that the entire amount of the Rs. 4,000 is prpwed to have LP 13 5i 
been justified by fiecessity. They admit the bond and tHe item of |. 
Rs. 3,1 35 thereunder. They admit the payment ôf Rs. 65. They 
further give credit for the payment of certain Government and other 
dues exigible upon the property ; but they consider that there is an 
unaécounted balance of Rs. 5oo. Having reached that amount, 
the learned Judges ofthe High Court then pronounce the sale 
invalid, subject'to the condition ofpayment to the appellgnts of the LOS 
items proved. . 
* Their Lordships think® this” practice to be errbneous. 
be noted thate judgment which finally summed up the enti 
ori this subject was profiounced by this Board on the roth 
ber, 1926, in the case of Arishn Das and Others v. Nathu Ra: 
The judgment of the High Court had been given about twen : 
months sooner, namely, on the 3oth March 1925. In their Lord- bd 
ships’ view, had the Krishn Das judgment been” pronounced pror - 
to the judgment of the High Court, that Court would have, i in view . 
ofit, reached a difetet conclusion. ẹIn that case a considerablt, 
body of authority was considered by the Board ; and the result 
was in substance that a sale of joint property will not be* set aside. 
merely because a part of the proceeds is not proved to Have been 
applied to purposes of necessity. The real question that has tobe , 
considered is this ; Whether the sale itself was justifi€d by neces- ° 
sity. Their Lordships cannot go back upon that decision. If the 
(0 (827) L. R. 54 I, A. 79. e i 
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purchaser has acted honestly, r the existence of a familyenecessity 
for sale is made out, and the price is not unreasonably low, he (the 
purchaser) if not bound to account for the application of the price. 
They, however, take the case, even upon the footing, whicH might 
well be challenged, that Rs. 500 ou$ of the price of Rs. 4,000 Rad 
not been fully accounted for. Granted that it was so,.then the 
theebalaffce of Rs. 3,500 out of Rs. 4,000 is surely a justification of 
sale for a family necessity proved up to that amount. e. 


In those circumstances their Lnrdships will humbly advise His 
Majesty that this appeal should be sustained, the decree of the. 
High Court set aside with costs, and that of the Subordinate Colt 
restored. The first*respondent (the plaintiff) will Pay the costs of 
the appeal. e 

H. S. L. Polak: Solicitor for the Appellants. 


K. ]. R. ° atte Appeal allowed. 
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° P. APPELLATE CIVIL. 


Before Mr. Jibstice Cuming, and Mr. Justice M. N. Mukerji. 


DASHARATHI GHOSE 
: v. 
KHUNDKAR ABDUL HANAN* 


Revehue sale—Setting aside of— Tender of revétiue—Mistake in the number of 
,Iousi and fame of Thana— Law gclating to tender on a. contract of debt, 
applicability of—Bengal Revenue Sal@Law, @ie XJ of 1859), Sec &—Land 
Revenue Rules Nos, 170 and 115, diondisivencé of. 


The question whether the Collector’s Register is tg have the last word on the 
question as to whether the estate is in arreays or nof, and unless the amount 
received by him has been credited in favour of *the estate, the estate is to be 
treated as being in arrears, is not a mere mattg: ofform but of subsfance—a legal 
position to be inferred from all theeircutstances rather than a fact to be deter- 
mined by a mere refefence to the entries ingthe Register as relating to the parti- 
cular estate. " . 


* Where the money is in the bands of the Collector %in& the remitter has by his 
‘own act, namely, through’ mistake mage at fhe time of the tender of revenue 
through Post office as to the number of the Touzi and the name of the Thasa, 
"created a position which precludes the Collector from crediting the money in the 
accounts of any particular estate, the case attracts thee operation of the statuje 


. 

A Appeal gom Appellate Decree No. 53 of 1925, against" the decree of 
Nalini Kanta Bose Esq., Disfict Judge of Hooghly, dated the 12th September, 
. 1924, reversing that of Babu Saroda Prasad Banerjee, Subordinate lige, 3nd 
Court, of Hooghly, dated*the agth November, 1923. 


. ° 
. 
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itself, the rejevant portion being that contained in section Sof Act XI ob. *CIVIL. i 
1859 and the principles relating to tender eon a contract of debt cannot be iod : 
* resorted to. . . u @ . 


Possession by the Cojjector of money belonging to the defaulter, not ifdis- Datars Ghage 
putedly placed to the credit of a particular estate, cannot save the estate from Khundhar Abdul 
being sold. So lgng as the number of the Towzi and the name of the Thana Janan e 
were wrongly stated, the intention of the remitter of the nf®ney was not clear to —T 
the Collector and hence the money, was not indisputedly placed in the #ands pf 
the Collector for gedit in respect of the defaulter’s estate. Hence the proposition , 
that in the event’ of the money received by the Collector being in his hands but e 
standing not in the defaulter’s name alone or not without dispute and on the 
defallter having applied for such credit, if the Collector neglects or refülses to 
impute the money towards the payment of the revenue, the estate cannot be gold, è 
comes into operation and for its application it is necessary tô give the remitter an 
opportunity of making an application for credit of the money for the revenue of 
the estate for which it was meant. To give him such an opportunity Rules have m . 
from time to -timg been framed agd it is the viglation of these Rules which * 4 
deprives the remitter of an opportunit$ to have the money which isin the hands 
of the Collector Imputed towards the payment ofthe revenue of the ostate for 
which it was meant: Balkishen v. Simpson (1). . 

A sale of an estate for its grrears of revenue the proprietor wherepé had been 
deprived ofa chance 8f correcting the mistake by reason of the non-eompliance . 
of the rulés 110 and 115 of the Land Revenue Rules, is withdut jurisdiction and 
should be set aside: Hamid Hosssin v. Mukhdum Resa (2) followed. 

Appeal by the Plaintiff, 

Suit for setting aside a revenue sale. 

The material facts appear from the judgment. 

Dr. Bijan Kumar Mukerfee and Babu Bhudeb Mukerji for éhe 
Appellant. ° . 

a Mr. Harendra KumareSegbadhibari and Babu Annada T T . 
Kai doon for the Respondent. " . 
` C. A. V. 

The judgments of pé Court were as follows : : 

Mukerji, J :—The plain who was successful in the Court of Sly, 37. 
first instance’ but whose Suit,has been dismissed by the lower dipcrr di 
appellate Court has preferred this secbnd appeal. 

The suit was for setting asid& a Revenue safe, held on the . aw 
27th June rger in respegt of towzi No. 1366/2 of the Hughli 2 ° 
Collectorate, named Mokal Anantarampur in.Pergana Balia, Thana ee 
Chanditala, District Hughli. To*zi belonged to the plaintif. ° 
The revenue payable for itis as. r4 and the cesses as. Ya pies 9° 
only. The amount is, due on the 38th of March every yedr. The p 
plaintif sent [he amount due for rgar on the 18th Marci 1921 œ 
through the Post Office. It was received in«the Collectorate on the 


*. + 
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(a) (1904) 1. L. R. 32 rar 229. 
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Civit? + 4th March r921 but it was *nôt` credited in the proper Register 
i" 1997. as in the ` money order the “number of the towzi ewas given as 66 | 
Dashamthi ees and the nme of the Thana as Jangipara. The "Collector's office ' 
e v on receipt of the money noted on the -acknowledgement tħat there 
d Kh ar lia was ajliscrepancy and so the woney was kept in, deposit if the 
Maker, 7. Collectorate and$not credited in the accounts of the plaintiff's 
— estate.” This receipt came back to the plaintiff on the 3rd April 
I921. The plaintiff's case was that he never carede.to look into 
the receipt and only saw it after he had heard of the Sale. The 
plaintiff h&ard about the sale after the time for preferring an appegl 
to the Commissioner was over. Hence he fifed this suit. » 
The Subordinate Judge decreed the suit but that “decree has 
been reversed, and the suit dismissed by the District Judge. . 
° The Subordinate Judge held that the sale was premature. The 
. * District Judge has held “otherwise, ang has given ver$ good reasons 
for his view. This view has not been seriously paises Deron 
us and, in my opinion, rightly so. . 
` * The supstantial question that has begn argued baite us is 
° whether*he estate was in arrears or not. The ‘Subordinate Judge 
took the view 'that as the plaintiff had one revenue paying estate 
viz., Anantarampur the misdescription in the money order could 
easily have been corrected and the towzi for which the money was 
meant could have been found out easily if the clerks in the 
Collectorate had taken some trouble. „The District judge on appeal 
exbressqd his view in these svords: “ Had the plaintiff cared to 
hook into the receipt he world, have learnt that the revenue was 
not credited in the proper register ü*"his name and could hive 
. taken proper steps in the matter. It is admitted that he gave the 
wrong description in the money order. “There is no doubt. that 
i ' the plaintiff was to blame for all thi. It was not the dutyof the 
$ . Collectorate clerk to find out the cogrecf number. The fact that the 
money was not credited was nctified in due course to the plaintiff. 
— " In these circifmstances I hold that the estate was in arrears.” 
. The ‘idea underlying the’ decision of the Jearned District Judge 
sis that it is the Collector's sRegister phi" is to have the last word 
r om the question asto whether» the estate is in arrears or not, and 
. unless fhe amount received by him has been credited in favour of 
the esthte, the estate isto be treated as „being in arrears. "The 
. question, however, is not a mere matter of form but of substance, — 


& ^ a legal pbsition to bg inferred from all the "circumstances rather 
. than a fact to be determined by a mere reference to the entries in 
the Register as relating to the particular estate. : 
TEX ` - e JE . 
. Pu " d 6 
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. * " . 
At the outset it would be convenient to deal with an argument* - CiviL. 
that has been advanced on behalf of the appellant that the case 1927. . 
"should be decided on the footing of the relations between% credifor mate Ghoge 
and his edebtor. -The question whether the law regulating those v. t 
'relatibns does not apply to the realjzation of land revenue apose in gorii al 


. this Court in the case of Ganga Bishnu Singh v. Mahomed Jan (1). 

. That wasa case where the question arose in this form wĦether, 
where payment of revenue was made with the express intimation 
that the peyment was to be applied to the discharge of the revenue ° 
due,for a particular instalment and it was received and acknowledged 
on that account, it was within the competency of the Collector, with- 
out the assent of the payer to appropriate the ameunt in dischatge* 
af an earlier instalment that was in arrears, This Court while 
holding in the affirmative observed as follows :—'' The sale law e 
under Act XI of 1859. is complete by itself and we are of opinion 
that the relatign between the Government and the holders df 

: estates liable to pay revenue under the Act stands on an entirely 
different footing from that on which the relation between thè . 
creditor and debtor is "based and the arrears of revenue are not a è 
debt wifhin the meaning of s. 59 of the Contract Æct.” On appeal 
the Judicial committee reversed this decision and answered the 
question in the negative and observed as follows :—‘‘Much has 
been said in the argument about the bearing upon the present case 
of certain provisions of the Contract Act, relating to the appropria- 
tion of payments. These evtactments might perhaps have haf a 
bearing upon the case, if the partiesghad not by their $wn actions 
placed the matter beyond *doubt, The money in «question in the 
present case was expressly paid to satisfy the January kist and it 





Mukerji, y. 


was received and acknédwledged on that account, It requires no . 
statutory provision to Show th&t when money has been so paid and : 
received and appropriatedy it is not within the power of one of the . . 
parties to the transaction, withoutethe.assent of the other, to vary . 


the effect of the transaction by altering the appropriation : in which 
both originally concurred.” The question of the applicability of 
the law relating to crefliter and debtor ,arose again in the meantime $ . 
in the case of Jogendra Mokan Sea v. Uma Nath Guka (2). That 
waďa case where there was no appropriation by consenteand the 
question arose whether, the provisions of ss. 59 to 61 of the €ontract 
Act would apply, It was held that there being nothing specific on 
the subject ihi: 'Act XI of 1859 the general law, which is *practically : . 
embodied in section 59 to 61 of the gn Act, would apply. 
(1) (1909) I. L. R. 33 Calc. 1193. 


(2) (1 PET Sess CEs 8 C, L. J. ie $c ; . l ade 
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If the general law applies, fthat'is the position? A walid tender 
on a contract of debt is as much a performance and discharge of a 
debtor's duty as an actual payment. The amount having been” 
received by the Collector and not appropriatef to the payment of 
the argear that was due in respecteot the appellant's estate, it c&nnot 
be said that thé appellant wasin a worse position than a person 
who hfs made a tender in respect of the debt due. The requisites 
of a valid tender were all complied with in the present case except 
oriy one, namely that the debtor must declare upon what account 
the «endet is made. In Harris Law of Tender p. 19 it is said : 
“But it would notwithstanding always be for the debtor the wiser 
course, even whére there exists buta single recoverable debt, to 
indicate to the creditor, at the time of the tender, the identity of the 
debt, in respect of which the tender is made. For although the 


i words of Lord Ellenborfough that ‘a epayment of the exact amount 


of one of several debts would be irrefragable evidence to show that 


the payment was intended for that debt’ [per Lord Ellenborrongh - 


ih Marryafis v. White (1) see also Mayfied v. Wadsley (2)| would 
no doubf apply with a force, if possible still more* conclusive, where 
there existed but one recoverable debt ; still the general commercial 
transactions of ‘the creditor may be ona scale so extensive, so as 
to prevent an instant appreciation by him, of the circumstances 
attending the particular debt in question ; and it would probably 
save misunderstanding and perhaps not a little trouble and expense 
théteaftgr, if the debtor at the time identified ‘the’ debt in respect 
of which the tender is made/& In a case where a mistake is 
made at the time of the tender as to the" number of the Touzi and 
the name of the Thana the position is somewhat different from that 
of a debtor making a payment when he Màs only one debt due and 
is rather analogous to a case where seVeraldébts are due apd no 
declaration has been made upon what account the tender is made 
or perhaps worse still because the" Collector would not be justi- 
fjed in going bf the name of the Mehal any more than the Touzi 
number, "leaving aside'the fufther complication that arises by reason 


ve * of the name of the Thana being wrong. The general law is as put 


by Knight Bruce L. J. in the. ease of Wash v. Hodgson (4). “If 
a man sends money to another, and that other receives it, the first 
point is: ‘What was the intention with which it was sent’ and if 
thatecannot be ascertained by direct proof, it must be got at by 


` Circumstarftial evidencg ; and whatever is the intention that must 


(1) (1317) 2 Stark 101. . (a) (1824) 3 B & C 357. 
(3) (1855) a5 L. J.*Ch. 186. feat U 
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prevail ynless only the othereleetseto return the money." She g 


creditor cannot appropriate in opposition to the debtors expressed 
intentiop. THe right of appropriation of the tendgr in the first 
instange is in the? debtor alone. "Where however the debtor has 
neither declared his intention, regarding the appropriation, and 
where the cifcumstances surrounding the transagtion, betray no indi- 
cation of such intention, the right passes to the creditor ; hat it does 
only on thè failure of the debtor to exercise his prior right. 
* Where debts exist and tenders have been made, but the transac- 
tjon between'the debtor and the creditor presents a prospect, sterile 
* ofany indication from which it can veraciously predicate the inten- 
tion of either of them, the law asserts an exclugive jurisdictioh over 
the entire transaction: and with that lofty scorn of heteronomy which 
always distinguishes its unfettered operations, proceeds to appro- 
priate the-tegders in accordance with those dictates of elevated 
reason whichin the jealous fecord of leading cases, compel ethe 
proud concurrence of contemporary and the sacred submission of 
D succeeding jurists” (Harris on the Law of Tender p. (33): These 
general principles, however, can only be resorted to* ‘phere there 
is no provision in the statute itself which may be applicable to the 
case and nothing which would militate against their application. 
Where the money is in the hands of the Collector and the remitter 
has:by his own act created a position which precludes the Collector 
from crediting the money in the accounts of any particular estate, 
the case attracts the operation of the statute itself, the reJevant 
provision being that contained in "section 8 of Act XT of 1859. 


This section or rather tkesgtte® part of it which js directly applic- ` 


, able will be presently considered. 

Before doing so, hofrever, it would be convenient to dispose of 
another question that has afisen viz., whether there was any duty 
cast upon the clerks of tke Collector to endeavour to find out the 
correct estate for which the remittagce was meant. The Subordinate 
Judge says, "Under the circumgtances, although 4he plaintiff was in 
fault the clerk in question could def&ct it if he had thken some 
trouble”, The Districts “Judge holds It was not the duty of the 
Collectors clerk to find oft the, correct number.” In my opinion, 
nBither view is reasonable, So long as the declaration of, the inten- 
tion of the remitter as contained in the money order coupon atood 


with the wrong number of the T'owzi and wrong name of the ‘Thana, ^ 


it would bé idle to, think of being sure as to whether it was Mehal ° 


Anantarampur that was meant or any other mehal Just 

before tle sale, however, when possibly a few Towzis were in 
. . >» if . 3 
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T qrmears it was perhaps not diffioult with a little effort to find out the 


real intention of thé remitter. oIf the clerks of the Collectorate did 
nof make a reasonable effort after Kist day had expired „to find 
out what the remittance was meant for, they faile@ .in their eduty ; 
but the question we have to consider is not whether the sale næd 
not have” been madg, but whether it was invalid or void by reason 
of ita hawng been made contrary to the provisions of the Act. 
Turning now to the latter part of section 8 of Act,XI of 1859 
itrugsthus: “Nor shall the plea that money belonging to the 
defaulter, and sufficient to pay the arrear of revenue due, was in 


the Collector's hands, bar or render void or voidable a sale under’ 


this Act, unless such, money stand in the defaulter’s name alone 
and without dispute, and unless, after application in due time made 
by the defaulter, or after the written agreement provided for in 
Section rs of this Act, theeCollector shall have neglected, or refus 
ed, on insufficient grounds, to transfer*it in payment gf the arrear 
of revenue due." This section was considered by the Judicial 
Committee i in the case of Balkishen Das y. Simpson (2). The 
plaintiffs in, tHat suit prayed to have a Revenue sale set aside upon 
the following facts « They were the proprietors in possessiorf of a 
separate sas share of a village till the date of the sale viz., 
the 5th September 1891. Down to 1884 the revenue pay- 
able for the said share was Rs. 89 and odd. Inthe beginning 
of 1884 the Board of Revenue sanctioned a reduction of the 
revenge at Rs. 82 and odd from Rs.*89 and odt. The deci- 
sion, of the*Board was communicated to the Collector by a letter 


‘in March 1884, but, the abatement wa$ egiefed erroneously in the. 


Collector’s books in respect of another estate which, belonged to 
some different owners. The result of this mistake was that while 
the revenue paid yearly by the plaintiff was dulf credited in the 
Collector’s books as it was paid, the plaintiffs were wrongly 
debited every year which with Rg. 84 ahd odd instead of Rs. 82 
and odd on account of the revenue payable by their estate. In con- 
sequence of this error on the debit side of the account, the books 


* showed in March 1891, at the end of the tevénue year 1890-91, 


thé revenue of the plaintiff's estate as beifig in arrears ; whereas if 
the debits had been rightly made the books would have shown # 
balance of Rs. 44-15-3 at the plaintif’s credit. In that case their 


= Lordships explained the latter part of the section 8 in these words” 


** It.is enacted that the Collectors possession of ` tHe money 
belonging to the defaulter,’shall afford no answer to the default, 
-< (1) (1898) I. L, R. 25°, 8335 L. R. a5 L A. 151. D ' 

e » 
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unless thé money stood in the defaiiltér’s name alone and without + ° Civit. í 
dispute, or the Collector „has failed, alter application by the defaulter, nie 
to impute his money towards payment of the revenue. The enactment DA 
.has nd application except there be (1)jdefault in the payment of 
thé revenue, e2nd (2) possession by the Collector of mongy of the Khandker Abfu " 
defaulter not indisputably placed in his credit. 9 But the appellants —— 
were not in default. All monies paid by them have béen tor- Ahukerji, F i 
rectly credited, and their alleged default, which is a pure fiction, is 
based upon erroneous debit entries to which they were not parties.” 
,Fsom these observations two propositions clearly emerge : rst, that 
potsession by the Collector of money belonging to the defaulter, not 
indisputedly placed to the credit of'a particuldr estate cannot save 
ethe estate from being sold; and that in the event of the money 
received by the Collector being in his hands but standing not in . ° 
the defaulter$ name alone “pr pot withdut dispute and on the " e 
defaulter having applied for such credit, if the Collector neglects 
. of refuses to impute the money towards the payment of the «evenue 
the estate cannot be sold. As regards the first of these proposi- $ 
tions so long a$ the number of the Touzi and the rfame of the . 
Thana were wrongly stated, the intention of : fhe..remitter of the 
money was not clear to the Collector and it is only reasonable 
to hold that the money was not indisputedly placed in the;hands .of 
the, Collector for credit in respect of the appellants’ estate. The 
Collector may very well have hesitated to credit it in respect of one " 
estate rather than another, lest he might act contrary to the ifiten- 
tion of, the remitter. Hera, “hen the second propositton 
éomes into operation afd for its application it is necessary 
* to give the remitter ga opportunity of making an application 
for credit of the . money for the revenue of the estate for 
whieh it was meant, To eive him such an opportunity Rules 
have from time to time been framed and it is the vio.  * s 
lation of these Rules which depfivesthe remitter of an opportunity 
to have the money which is in tle hands of the Collector imputed n a 
towards the payment of the revenue of the estate for which it was s. 
meant, In the case of "Hagsid Hossei v. Mukhdum Resa (1) theip 
was infraction of rule 29 of the Lnd Revenue Rules then in force ` 
and this deprived the remitter of an opportunity to tectify thee 
mistake that he had made as regards the number of the Touzi | 
and the name of the proprietor. To hold the sale of an estate for e, 


pee Ghose 


its arrears of revehue the proprietor whereof had been” deprived’ of . z . 
& chance of correcting the mistake by reason of the noncompliance . 
$ * 
(1) 41904) I. L. R. 32 Calc. 229, Š * "x 
e * : . . 
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of the rule aforesaid, was held to be without jurisdiction ;* and the 
sale was accordingly set aside. In the present case,” the clerk of 
the Collectofate noted in the m®ney order receipt that there was 

a discrepancy and so the money was kept in ‘deposit ‘in the 
Collectogate. The judgment of the District Judge stgtes that the 
receipt reached the plaintiff on the 3rd April gar, pro- 
baBly that was the date of the postal seal which the 
receipt bears, The appellant’s case is that the rectipt was in 
his ° house and that he saw the receipt after he had 
heard* about the sale. The District Judge has _beligv-, 

ed this case of the appellant and has blamed him for his negligefice 
The point is, had the appellant notice that his remittance has not 
been credited because there was a discrepancy, for on this® 


, depends the question whether he had opportunity to rectify the 


discrepancy, To provide for this, véry salutary rufes have been 
framed and if these rules are strictly followed, the * remitter will 
always have such notice. 


Rule 162 paragraph 2 of the Rules of thé Bengal Touzi manual, 
1918 runs in thesg words: “ If owing to omissions or errors, in the 
particulars of remittance there is any uncertainty as to whether a 
remittance can be correctly credited according to the intentions 
of the remitter, a note should be made across the acknowledgment 
in red ink, stating how the remittance has been credited or what par- 
ticulars are required, and.in the latter oese the remitter should be 
asked to%end the required infotmation immediately by letter......”. 
Very stringent rules follow as regatde the eetgeatment of acknowleg- 
ments with red-ink note. Rule 109 enjoins how the acknardepimint 
are to be distributed to postmen for dglivery. Rule rro says: 
* The postman or village postman will obtainsthe remitter's signa- 
ture or mark when delivering each acknowledgment i in the postfnan’s 
book or the village postman’s register.” Then follow some rules 
as regards undelivered acknowledgments, Rule rr4 is a very 
stringent mule attaching respoysibility to the Post Office for punc- 
gual and free delivery of acknowledgments, Rule 115 is very impor- 


**ant and runs in these words 7 “ Remitters of:revenue money orders 


should be advised to examine carefully their acknowledgments for 


* the money orders in case there should be any red ink note by the 


Collectorate calling for further particulars or indicating doubt es 
tq whether a remittance has been correctly credited. according to 
the intentions of the femitter.” These rules, if worked properly, 


. will place the question of notic& beyond the range of all possible 


, doubts i in any partifulgr case. There is nothing. to shor, ang indeed 


e 
LI 
.* . 
a a * a . [| 
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it is not sugfested that these rules, * especially rules rro and 115° 


„bave been complied with in the present case, and on the other 
"hand the i ignorance of the appellant a» regards the existdhce of the 
acknowledgment ot its contents till after the sale was over has been 
believed by the,District Judge. What is contended is that the gppel- 

lant was negligent but it cannot be said that there®is any duty cast 
upon a remitter,to be on the look out for the return of the a&know 
ledgment or for*any endorsement that may happen to be made there- 
in, unless He is warned to do so, The principle of the decision in the 
cas@of Hamid Hossein y Mukdum Resa (1) therefore applies to this 
case." 


Civin. 
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' Dasharathi Ghoge 


In my judgment the sale must, in the circumstances, be held to” 


hive been made contrary to the provisions of the Act and must be 
annulled. 

‘The appeal i$ allowed, the® decision of*the District Judge is 
reversed and that of the Subordinate Judge restored with costs in 


this Court and of the Court of appeal below. . 
Cuming, J. I agree. e 
A. T. M.* » Appeal allowed. 


(1) (1904) L L. R. 32 Calc. 229. 


— 


Before Mr. Justice Suhrawardy and Mr. Justice Cammiade. , 


ATAHARUDDIN TA&ÜQDAR AND ANOTHER 
, v. 
MURARI MOHUN DUTT AND OTHERS* 
s e 
Ejectmeni— Lease—Miras Karshg " Mnancy---Covenani Jor re-entry—Breach oj 
Covenasi—Benpal Tenancy Aci, (VIII of 1885) Sec. 155—Transfer of 
occupancy holding—Original tenant sublestecs under the transferee. 


. 
Section 155 Bengal Tenancy Act applies to ęyery case where the landlord sues 
the tenant for ejectment even §hough on the allegation that he has forfeited his 


tenancy on account of the breach ofa covenant ip the lease. yi 


Because a tenant (in this case, an Üccupancy raiyat) commits an acts in 
breach of the terms of tenancy, he does not cease to be a tenant within he mean- 
ing of section 155 Bengal Tenancy Act. He continues to be a tenant antil he is 

. * . 


* Appeal fråm Appellate Decree No. i141 of 1924, against the decree ef 
Babu Narendra Nath Lahiri, Subordinate Judge, and Court of Backergunj, dated 
the 27th February, 1924, modifying that of*Babu Jyotis Chandra Neogi, Munsiff 
5th Court, Barisal, dated the 18th November, 1922. .. 

. 
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* "declared by a Court of Justice that hê has forfeited his tenancy and & liable to be 


ejected : Aflladdi v. Satis Chandra (1) followed ; e 
Dwarka*. Mathura (2) distinguished. 


. 
A landlord is not entitled to treat a holding as abandonéd where fhe original 


[Mund Mohue Dutta tenant i iş in possession as a sublessee without some act of repudiation of fenancy 


by him: Monmathay. osada (3) and other casas. followed ; Dwarka v. Mathu- 
rg (2) distinguished. 

Ina lease creating a Miras Kursha there wag a covenarġ, that if the tenant 
transferred the holding without the landlord's consent the lahdlogl would have 
the right of re-entry. The tenant transferred the holding to another person and 
continued to remain in possession as a sub-lessse under him. In a suit bought 
el the landlord without serving notice upon the tenant under section 155 Bengal 
* Tenancy Act; r 


Held, that the suit was barred under section 155, Bengal Tenancy Act. xi 
Appeal by the Plaintiffs. 


. e e 
* Suit for recovery of possessior? on the ground of breach of 
covenant for re-entry. 


* The material facts will appear from the judgment of Suhrà- 
wardy, J. * 


Babu Abinash Chandra Guha and Bhupendra Nath Das for the 
appellants. 

Babu Asitaranjan Ghosh for the respondents. 

The judgments of the Court.were as follows :— 


: Suhrawardy, J :—In a lease executed by defendant No. 4 in 
favour ðf tbe landlords whose interest has now devolved upon the 
plaintiffs, creating a miras harshagthere, yas a covenant that if the 
tenant transferre the holding without the landlord's consent the 
landlord would have the right of re-entry., In 1326° defendant No. 4 
sold the holding to defendant No. x who pur¢hased it in the benami 
of defendant No. 2. Thereafter thé plaintiffs brought the present 
suit for recovery of khas possession ef the holding on the ground of 
breach of the covenant and afso of abandonment. ‘The defence was 
that defendant No. 4 was pot aware of the stipulation in the lease 

, and that she had a permanent transferable, ipterest in the holding. 


** The most important quesfion raised, at the trial was whether the 


: e 
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, . 
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e 
November, 25. 
. 
*. 
. 
. 
° 
P, *; " 
~a. 
e 
. 
- 
se 
. 
. . 
s 
. 
[ . 


plaintiff's suit was maintainable in view of section 155 Bengal 
Tenancy Act. There was also a denial of abandonment in as much 
as defendant No. 4 had taken a sub-lease from the purchaser 


(defendant No. 1) of the holding in suit, The Mungif found both 


G) (916) 29 C L. J. p 

(2) (1916) a1 C. W. N. 117 ; z4 C. L. Jh 4o. " 

(3) (1923) a8 C. W.N. 300 300. Ls 5 
e 
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the points ir* favour of the plaintiffs and "gave them a decree. On 
appeal the learmed Subordinate Judge has reversed the findings of, 
the Munsif en these two points and dismissed the plaintiffs claim 
for khas possession -aflowing them a decree declaring their title to 
the Óshat Nimpowla and mirasijura claimed by them and further 
declaring that defendant No. 4 had no right to trarffer the holdnig 
in suit. s 

The plaintiffs have appealed and it is argued on their hehalf 
that the vie of law taken by the learned Subordinate Judge on tht 
two vital points raised in the case viz, the application of section 


. 
Civir. 
° 


«, 1926. 
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Ataharuddin 
Taluqdar $ 


T. e 
Murari Mohun Dutta 
Suhrawardy, F. 


I " 5 Bengal Tenancy Acf and the abandonment DE defendant No.4 | 


are erroneou$, 
e With regard to the first point, the question that falls for deter- 
mination is whether a case of breach of covenant giving the right 


of reentry to the*landlord is cov@red, by section 155 Bengal Tenancy, 


Act and makeseit compulsory on the landlord in suing on the 


coyehant for recovery of khas possession to serve a notice upon*the 
. 


tenant under that sectiqp. That a covenant which gites the 
landlord the right of re-entry on the tenant transfering the Bolding 
is subject to the provisions of the Bengal Tenancy Act cannot be 
doubted. It has been held that even if there be such a cavenant 
under which the landlord can take possession of the holding without 
the intérvention of the Court, heis unable to do so by virtue of 
section 89 Bengal Tenancy Act. Buddhimanta Paramanik v.e 
Sarat Chandra Banerjee (1). Section 455,50 faras it is relewant fo 
the present purpose, says that è Suit fèr ejectment of a tenant on the " 
ground that he was broken &Céndition on breach of “which he is, 
under the terms of a contract between him and the landlord, liable 
io ejectment, shall not Be entertained unless the landlord has 
served, jn the prescribed marmer, a notice on the tenant specify- 
ing the particular breach complained of prima facie and giving 
their natural meaning to the wordt of the section it is clear that 


whenever a landlord sues for ejectnrent of a tenant hé is bqund to - 


follow the procedure laid down in section 155 Bengal Tenancy 
Act. But on the authority ‘of the decisiog in the case of Dwarka 
Nath Roy Chowdhury v. Mathura Math Roy Chowdhury (2) it is 


argued that where a tenant holding under a lease coven&pting’ 


against alienation sells the tenancy he ceases to be a tenarft and 
therefore section “455 Bengal Tenancy Act is not applicable in tis 


case. The high’ authosity of the decision has, made it inéumbent ` 


(1) (1910) BC. L. J. 672. ° 
e) (1916) ar C. mus 117,3 24C. L. j- 40, ' s 


. 
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i Cr. : "upon me to look very cisely into the law and tbe reasoning 
which induced their Lordships to hold the view expressed therein. 
E pcm With verf great respect I do not find anything “either, in section" 
a STalugdar 155 or inthe general law to hold that because sa tenant commits 
us Oe puta a in breach of the terms of the tenancy, he, ceases td be a 
— tenant within a fheaning of section 155. He continues to bea 
Swhrawardy, Y. tenant until he is declared by a Court of Justice that he has 
forfeited his tenancy and is liable to be ejected. (seetion 89 Bengal 
Tenancy Act.) The view taken by one of the learned Judges in 
that case seems to be otherwise, but the wording of section 1 56 is 
so,general and clear that it can not be quéstioned that the appli- 
* cation of the séttion does not depend upon the rfature of the 
covenant the breach of which is complained of but it appliesęto 
every Case where the landlord sues the tenant for ejectment even 
° . though on the allegafion that ,he® has forfeitedehis tenancy on 
account of the breach of a covenant in the lease. e It is not neces- 

sary *to dwell further upon this point because the ratio decidemdi of 

: ‘the caseewarka Nath Ray Chaudury v. Mathura Nath Ray Chow- 

. dhury (3) is not applicable in the present case. *The learned Chief 

Justice held that the purchaser from a tenant under isability 

as regards transfer is a trespasser and therefore he cannot rely on 

section 155 Bengal Tenancy Act which is not applicable to one in 

his position. Mookerjee, J. based his judgment more on this 

e fact than on any other, He observes: ‘In the case before us 
it" is, iw my opinion, plain thet no "itle passed to the first defen- 
“dant by the execution sale the Igndlord | has not waived forfeiture 
by receipt of rént or otherwise and afd forfeiture must be held to 
have taken effect from the date of sale. The first defendant 
thus cannot take advantage of section 159 Bengal Tenancy Act as 
he is not a tenant buta trespasser. She original tenants are quite 


. * 1926, è 
end 


i * content with the decree for ejectment and do net claim to be 

E , relieved against forfeiture,” e This view does not commend itself to 

on, . me inagmuch'as the plaintiffs sue for recovery for possession and 
B2 : they must prove even in fhe presence. of a trespasser that they 

ee have obtained the right £o recover "fossession by following the 

. procedure as laid down in law. In view ofthe facts of the pre- 


» sent cse we need not consider this question further. The Defen- 
dant No. 4, the original tenant, has appeared in his suit and 
. , objected to the plaintiffs recovering possession of, the holding. In 


. 2 a “this connection we, prefer to follow the ruling ‘in the case of 
. Afiladdi v. Satish Chundra Rannerfi (2) where the learned Judges 
j“ (1) (1916) a1 C. W. N. 117 3 24 G, L. J, 40. (2) (1916) ag GL J 4o. 
m. , . . * 


*. e 
. * . 
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` . i . . A 
held that section 155 Bengal Tenancy ‘Act applies to every case of: * Cm. * 
breach such a&breach of covenant agdinst alienation. In this view ino 
. o à . NS * AU * 
Iam of ppinich that the view taken by. the learned Subordinate Atahataddine esr. 
Judge that the plafhtiffs! present suit is barred under section 155 Taluqdac 


Berfgal Tenancy Act is correct. e | : tuae d Mitta, 
With regard to the second question, that is, abandonment, the 
Subordinate Judge has found that defendant No. 4 is %tillein 
possession of the land ; she was sued for rent by the plaintiffs for 
a period after the transfer and there is no evidence that there was 
any repudiation of the tenancy by Defendant No. 4. On,these 
groünds he held that there was no abandonment in law, With regard 
to the second ground as regards the suit for ren& he is not quite 
precise. The sale by Defendant No. 4 was on the 22nd Kartick 
1326 and the suit for rent was for the years 1323 to 1326 Pous. ° 
There was an owerlapping of a&ew months @nly and there is noth- P 
ing to Show that the plaintiffs Were aware of the sale by Defén- 
dant No. 4 to Defendant No. x before they brought the 
rent suit, The other ground seems to me on the authorities . 
to support the e view of the Lower Appellate  Oourt; In e 
Monmdtha Kumar Roy v. Josada Lal Podder* (1) it is said 
that a landlord is not entitled to treat a holding aban- 
doned where the original tenant is in possession as a sub-lessee 
without some act of repudiation of tenancy by him. I am not 
prepared to accept the view without further consideration as it 
would seem that the very facf of the tenant transferring the, whote of 
the holding to a stranger and Abra: to him is suffici&nt " evidence 
of.repudiation of tenancy ùfiger the original landlerd. But I am $ 
not at present djsposed to differ from the view taken in that case * 
and the other cases whicR it has followed. I must therefore hold oT 
that the judgment of the Lever Appellate Court is substantially 
correct and must be upheld» The appeal is dismissed with costs. ° . 
Cammiade, J. The finding af the Subordinate Judge regarding ° 
the status of the defendant who has trnnsferred hise interest is that 
that defendants’ interest was a non-traftsferable occupancy holding. -— 
The case has been arfued before us on that footing-both sides, 
having accepted that fndifig. he “suit was instituted by the 
plaintiffs for ejectment of both the transferor and the sransferee s: 
from the land of the holding. The question is hom sueh eject- 
ment may be effected. The grounds on which the eject- 
ment is prayéd for are, firstly, that there was a breach of covenartt . 
against alienation in which there isa proviso for re-entry by the 
landlord ; eecondly that the tenant has abandoned the holding, * 
(1) (1923) 28 c W. N. 300. . *e 
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' With regard to the relief sought on the first ground the fuestion is 


whether or not the vendor is Still to be considered artenant for the 
purpose of® the suit for ejec&ment, In the first place, the provi- 
sions of section 155 Bengal Tenancy Act undoubtedly rélafe to all 
cases ofbreaches of conditions whieh create forfeiturg of-tenancies 
and render the te@ants liable to ejectmerit and ‘therefore covenants 
restraining alienation must be helll to be'included within the scope 
of the section, A further consideration is that the tenancy being 
an*occupancy holding unless the relationship of landlorü and 
tenant is determined by some act on the patt of the 'contracténg 
partjes or by operation of law that relationship continues and*the 
vendor must theréfore be a tenant till he is ejected ‘under 'the 
provisions of section 155 Bengal Tenancy Act. For these reasons 


, Tam entirely in agreement with the view expressed ‘by a Bench of 


this Court in Afladdi*v. Satis CRindra Banerjee (1). In ‘that 
case also as in the present one the tenant who had seld the hdlding 
which was also an occupancy holding had remained in possession ‘by, 
takinga sub-lease from'his vendee ; and it seems ‘to me, . specially 
in cases df this nature, that there can be no doubt that the 
notice required by section 155 (1) is necessary béfore a tenant‘can 
be ejected. In the case of Dwarka Nath Roy Chowdhury v. 
Mathura Nath Ray Chowdhury (2) it appears thatthe tenants-had 
vacated ‘the land and:took no interest in the :result of the suit'for 
ejectment; and therefore as the purchaser who'was the only contest- 
ing “party was a trespasser, as far as he was concerned, no notice 
was necessary. ° 

The other gróund on which ojectmest fas been sought cannot be 
supported, on the rulings of this ‘Court in various eases Masmatha, 
Kumar Kay v. Jasoda Lal Podder (3) ; ‘Siperunnessa Bibi v, 
Ramdeb Rai (4) and Madar Mondal & Mahima Chandra Masum- 
dar (5). 'In allthese cases it has been btlu ‘that there a nontrans- 
ferable occupancy holding is sold'by the raiyat who after transfer 
takes sublease from the vendee and'continues in-possession, there ‘is 


‘no-abandonment of the land and there fi is | nothing in'the mere-act 


` «of transfer'to show any 'intentjon either fo “dbandon the holding ‘or to 


repudiate the relationship of landlord and tenant, This being'the 
view hé by this Court in various cases, we are bound ‘to follow 
that view I accordingly agree with my learned brother that this 
appeal must'be dismissed with costs. ` d 


D.K.R. ' i . Appeal dismissed. 
(1) (1916) 29 C. L, J. 40. š (2) (1916) 21°C, W.'N. 117° 
(3) (1923) 28 C. W. N. 3 (4) (1919) 24 C. X- N. 117. 
(5) (1906) LL. R. $3 Cale. 531; 3C. L.J. M K 
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Befoge Mr. Justice Duval and Ms. Justice D. N. Miiter. +. . E 


. 
"MUNSHI SAFARALI MASTER  , S. Aena 

e e ree a 
° V v. 1926., n 
ABDUL MAJ&D AND ANOTHER* and r 

e Nowmber, 29, fo. . 
$ December, 2 
Landlord amd temami— Homestead land within Municipality recerded gs bagan rae . 
‘in the recor@of Rights—Bengal Tenancy Act, if applicable—Ejeciment suit— ê 
Notice tg guid, if necessary—Under-raiyati lease for a term— Possession by 
under råiyai and his transferee for 11 years after expiry of the lease— Tacit 
tonsent eflandlerd to continuance of possession, presumption of—Nolding 
gver—Transfer of Property Act (IV of 1882) Sec. 116—Tenancy, E 
tion of. * . 
e Per Curium : Homestead land within the Municipality even though recorded 
as bagan land in the Record of Rights is not governed by the Bengal Tenancy è é 
Act but by the Transter of Property d Act. ge . . s 
* Where a person took a lease for ss years, continued in possession for some 

time after the expiry of the lease and after his death the defendant who was his 
‘mistress reniained in possession under a Kobala from the said pérson, the 
aggregate period bolig 11 years but the landlord did' not accept P rent: "tor 
the period. e 


Held, that the presumption was that there was tacit assent of the landiord to 
the continuance of the occupation of the tenant after expiry of the term of the 
lease, that there was holding over within the meaning of section 116 Transfer 
of Property Act and that the tenancy could not be determined without notice 
to quit : 
Chaturbhuj Nafda v. Gopal Dolai (1) followed, o.’ 
Ratan Lal v. Farshi Bibi e "gs ecu T . 
* Per Duval F: The mere ents of a plot of land, measuritfy a few cottahs only 
. as bagan land ins the Record of Rights does not show that it was used for horti- . 
cultural purposes, . o -—7— ' 


Pep Mitter, 5: The word:raiy§ti does not necessarily indicate a jote within 
the meaning of the Bengal Tenancy Act. $ . 


e 
The principle as to what would ameunt tea holding over is the same under e . 
the Bengal Tenancy Act as under the Transfer of Property Act 


Appeals by the plaintiff and. the defendants. ` A 
Suit for Khas Postession of two plots of land from the, 

defendants, ° g 
. 


. 
* Appeals from Appellate Decrees Nos. 1794 and 1997 of 1924, gkainst the i 
décree of Babu Mahendra Nath Mukhuty, Additional Subordinate Judge of - 
Noakhali, dajed the 2nd May 1924, modifying that of Moulvi Majaaruddin * 
Ahmed, Munsiff rst Court of Sudharam, dated the 16th May, 1922. p. i e 
(1) Unreported S A. 3359 of 1910 decided by Chitty and Teunon JJ. e 
(2) (1947) 1. L. R, 34 Calc. 396. . 
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? Oi: S '* The material facts will appear from the judgment of 
E N 1926. Mitter, J. ° 
Ali aai Babu Jitendra Kumar Soa Gupta for the Afpellagtin S. A. ° 
Master No. 1794 and for the Respondent in S. A. No. 1997. * 
* Abdul Majigl. Dr4Bijan Kumar Mukherjee and Babu Raj Kumar Chakrabarty 
7 for the Appellant? in S. A. No. 1997 and the Respondent in S. A. 
A Ne. 1794. 
` C. A. V 
: *The judgments of the Court were as follows : UM. 
December Mitter J: These two appeals arise out of one suit commenaed 
E — by the plaintiff for Khas possession of plots ‘Nos. 1158 and rr59 of 
the Cadastral Survéy from the defendants on’ the allegatibn that he 
" took settlement of the lands from Walinulla in Osat raiyati right oê 
" e . plot 1x58 which was in his Khas possession and of plot 1159 which 


"2 was let out to one Arif Mea in megdi Osat raiyati right and that afger 
his death it came into the Khas possession of the laadlord as it was 
an under raiyati right and was neither heritable nor transferable. 
The defence is that she acquired an interestjn the land in suit with 

* reference'to both the plots by virtue of her Kobale from her husband 
Arif Meah in consideration of her dower. The first Court héld that 
plot 1158 was outside the Kobala and thatin plot rr5g Arif had 
only à Meadi right and was holding the land from year to year and 
that the defendant was never recognised by the superior lantilord. 

. The first Court decreed the suit with regard to both the plots. On 

appeal by the defendants the Lower Appellate Court dismissed the 

stt with reference to plot 1159 amd confirmed the decree with refe- 
rence to plot 1158. The plaintiff has eppealed to this Court with 
reference to plot No. 1159 his second appeal being numbered 1794 of 

1924 while the defendants have appealed" with reference to plot 

No. 1158 and his second appeal is nursbered 1997. n 

° * It has been contended before us tht the decision of the lower 

appellate Court is wrong seeing tiat the Court finds the Kobal in 

~ . favour of the defendant who wasenistress of Arif was without con- 
N .  sideration and that after Aris death although the defendant conti- 

se nued to be in possession for g1 years there ‘was no holding over and 

e. that Arif's lease expired after 5 years which.was the time fixed in the 

+ lease, arf the Court was wrong in holding that from the mere poSses- 

. sion oné can infer implied consent of the landlord to the tenants 

*  holditg over within the meaning of section 116 of the Transfer of 

.* Property Act, In this gonnection reference was made on behalf of 
° the appellan' to the case Ratgn Lal Gir v. Farshi Bibi ex It has 


(1) (1907) 1. L. R. $4 DRM 396. 


. 
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been argued for the respondents on - theether hand that the case ise , i 


governed not by he Transfer of Property Act but by the Bengal Te- 


"nancy Act gnd th&t the lease being a lgase in favour of the plaintif 


and being an under taiyati lease for a period exceeding 9 years the 
plaintiff acquired no interest as such lease is void and that Conse 
quently the plaintiff has no title to this plot. We age of opinion how- 
ever, that the case is governed by the Transfer of Property Act and 
that the word miyati does not necessarily indicate a jote within the 
meaning of the Bengal Tenancy Act. The record-of-right shows that 
both the plots are dagan lands and we find that' in 596 the subject- 
matter of this appeal there is a house and that the defendants and 
Arif enjoyed it for a long time. This land being. homestead ldhd, 
within the Municipality the case cannot be governed by the Bengal 
Tenancy Act, We therefore overrule the contention of the res- 
poxdents in this behalf, e . 

Now let us proceed to consider the contention of the appellant 
that the case being governed by the Transfer of Property Agt and 
the lease having expired after 5 years, there has been no holding 
over simply because the tenant has established his possession for a 
period ôf zx years after the date of the expiry of the lease. Section 
116 of the Transfer of Property Act says “If a lessee or under-lessee 
of property remains in possession thereof after the determination of 
the lease granted to the lessee and the lessor or his legal representa- 
tive accepts rent from the lessee or under-lessee or otherwise assents 
to his continuing'in possession the leaseis in the absence of an agree- 
ment to the contrary renewed from year to year or ffom ‘month fo 
month according to the *bfapos for which the property is leased", 
lt has been argued on the authority of the case Ratan Lal v. Farshi 
Bibi (1) that mere possestion is not sufficient to justify the inference 
that there was holding over. I may point out that in the case 
Ratan Lal Gir v. Farshi Bibi (1) the suit was instituted within 
one year and 7 months of the expiry eof the lease whereas in the 
present case the tenant continyed in possessione for some time 
after the expiry of the lease and afte? his death his nlistress the 
present defendant conftintied in possession under the kobala the 
aggregate period being 11 yéars, Jn the circumstances the Court" 
waf justified in drawing the inference that the tenancy, did not 
determine and that the possession of the defendants was ngt that of ` 
a trespasser but of a person whose rights were to be determined 
on notice to*quit. In this view we are supported by am unreported 


decision of this Court in the case of Chaturbhuj Nanda v. Gopal 


(1) (1997) 1. L, R, 34 Calc. 395, » 
A e * . 
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. Dalai by, Mr. Justice Chitty end Mr. Justice Teunon in S. A. No. 
3359:0f 1910. It is true thate there the case was upder the Bengal 
Tenancy Act but the principle as to what would amount, to a hold- * 
ing over is.the same whether we are consideriag, the provisions of 
the Bengal Tenancy. Act or those of the Transfer of Property *Act. 
I will fuote a pasgage from that decision to show that this decision 
suppogts the view which we take. The learned Judges say “It is 
true that a mere omission by. a landlord to sue in ejegment immedi- 
ately after the tenancy had expired would not be a grdund for saying 
that the tenant was holding over and was not a tfespasser. This 
was decided.in the case Ratan Lal Gir v. Karski Bibi (1). Thete 
«the suit was bropght a year ‘and 7 months after ithe period of 
the lease had expired, Here the case is ‘quite different. The tenagt 
Chandra executed a kobala and held over for five years. He then 


* died and his sons continued to hold the lands. Altogether there was 


an interval of 8 years between thé expiry of the lease and the present 
suit. „We think thatit may be reasonably. inferred that the 
tenancy was in the possession of the tenants holding over after 
the expipy y Of the lease as the Subordinaie Judge kas found. 

In this view. we think that the decision of the Subordinate 
Judge in Appeal No. 1794 was right. The. appeal consequently 
fails and is dismissed with costs. 

With regard to the ;other appeal numbered 1997 having regard 
to the view which we have taken that the case is governed by. the 
Transfer of Property Act the plaintfff’s title under the lease.is 
good and as«he said plot was oytside the kobala of the defendants 
the lower appellate Court was right ig® @onfirming the decree ,of 
the first Court, ` , 

Duval, J., Inthe case No. 1794, which relates only to plot 
No. 1159 on which admittedly there was a * homestead, the first 
question. appears to me to. be as to whether. the case,is governed 
by the Transfer of Property Act. Phe learned Subordinate Judge 
appears to have thought that the mere fact that the land lay 
within th& municipality of Noakhali was sufficient to bring the case 

under that Act. I am not prepared mfself to say that that is 
**necessarily so.. But in this particular®case there is the evidence 
that the Jand is homestead.land. Neither the original tenant enor 
the heirs of Khosh Bibi who now appear before us are shown to 
be cultivators or agriculturists at all ; and in this view I agree tat 
the Transfer of Property Act applies. The mere facte that in the 
Record of Rights the land, which is only a. few cottahs in area, was 


(1) (1907) 1. L. R. 24 Calc. 396. * 
. 


e e 
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shown as a*Pagas is not sufficient to. *show that it was used ‘for ' 


, horticultural perposes; 

Coming to the question of whether the lessee held dver within 
the meañing of settion 116 of the Transfer of property Act and so 
cannot be ejected without notice It appears that Arif held the 
land under a lease which expired in rg1r. Out & affection, appa- 
rently, for the Jady with whom he lived, he executed a deed of 
transfer in rory. It does not seem to me necessary for this pur- 
pose to discuss whether it was a Heba nawaz or a gift. He died 
in *9x9 and after that the lady continued to be in possessien of 
the homestead. It was not till 1921 that the plaintiff got his lease 
and after his lease he at once instituted this suit! Now, it may be’ 
Roted that the landlord is no party to this litigation. It is also 
found that there was no collection of;rent from .Arif or his succes- 
so»in occupatidn after 1911. Sectjon 116 *says that if a lessee 
remains in possession after'the determination ‘of his lease and the 
JesSor accepts rent from him or-otherwise assents to his continuing 
possession there is a holding over. The question, therefore, is 
(as there was no dcceptance of rent) has there been conbent, It 
will be noted that for ten years the landlord did nothing and asa 
presumption of fact from the evidence the learned Subordinate 
ve has come to the finding that therefore the lessee was holding 
over.” Reference was made in the course of argument to the -case 
of cnet Sing v. Syjon Sing (1), where ‘Mr. Justice Asutosh 
Mookerjee has discussed at length a darge number of reported cAses 
and the conclusion come is is thgt & notice is not necessary unless 
tht landlord assents to the Gontinuing of possessidn. In the pre- 
-sent case the finding of fact which I do not think inadmissible in 
second appeal is that the" landlord tacitly did consent to coritinuance 
of possession and on that finding of fact the defendants must have 
been held to*have been holing over. Ido not think that there is 
anything in the contention in view of esection 108(j) of the Trans- 
fer of Property Act that Arif had aot the power so‘long as he was 
in-possession to make any, transfer of'whatever interest he had, 
how small it might. have been. . : 

Appeal No. 1997 :is concernede with another plot of only six 
cottas which is described also as a agas. The defendant Khosh 
‘Banu was impleaded i in respect of that plot of land on the ground 
that there had heen a Bundabusti taken of it from the landlord. 
But at the fearing -it subsequently transpjred that the preserit 

. defendants and Khosh Banu before them had no interest at the 
(1) (1913) 24 C. L. J. 3o. . 
* è . 
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Cic? * time of the suit in that lanf This is a finding of fact and so 
N 1926. y the appellants were not really interestel either to defeni the suit 
E — 2 . . . 
i iui cabal in respect bf that plot or to appeal in the matter. " 
e Master In this view I coasider that this appeal also fnust stan 1* dismiss- 
“e v. * 
, © Abdul Majed. ed with costs. e 
— D.K R. * Appeal dismissed. . v 
Deval, F. e ` 
*—— * 
. 
e " : . 
e 5 b 
? * * e " . ° 
: Before Sir George Claus Rankin, Knight, Chief Justice . 
s and Mr. Justice D. N. Mitter. 
i e . ) 
. : vg [7 . 
Ovi. THE GREAT INDIAN PENINSULAR l 
1927. . RAILWAY COMPANY ; . 
* —_ * ad 
Fune, 28. *. v. . 
Fely, ! H. bd . 
MESSRS., CHAKRAVARTI, SONS AND COMPANY, 
MANAGING AGENTS TO THE MOHINI 
MILLS LIMITED AND OTHERS.* 
Contract, suit on--Tenderer of goods binds the consignor by signing the risk 
note—Indian Railways Act (1X of 1890), Sec. (Res eoe. if in good. condi- 
Mon Hliterate person signing the, contract. S 
e When A tenders goods to the railway company he has, so far as any question 
of contract with tbe railway for carriaffe isg@n@erned, power under the statute 
. to sign the Risk Note so as to bind the consigner. 
. . 
— e A Risk Note is signed by the person delivering the goods when it was signed 
id by A not merely by his own n&me but his owe name With the addition of “agent 
é for B,” within the meaning of section 72 of the Indian Railways Act. f 
*. 
e If at the time of booking, the railway gofapany was dissatisfied. and the person 
delivering the gogds for carriage agreed that the condition of the packages was 
2 ~ * not satisfaotory, it cannot aerae be fiade matter of objections in a suit upon s 
x the contract that the packages were in good condijion; 
. 
os A person cannot hold to a part®of a contrach ‘and reject the rest unless there 
. is o authority for so doing. s 
ue Ifa person being illiterate signs a contract thinking it to be of a different 
character’altogether from what it is in fact or if any misrepresentation is made to 
e e 
Fs . * * Appeabfrom Appellate Decree No. 1336 of. 1924, agains® the decree of 
2 B. G. Chatterjee Esq, District Judge of Nadia, dated the 24th March, 1934, 
* . modifying that of Moulvi Osman” Ali, Subordinate Judge of Krishnagar, dated 
.’ the 18th December, 1952. ; H 
a ° . e 
e . 
-* . 
. e 
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him as to what he is signing then the signature will not be binding on him ; buf . * Civi. 
it ia wrong to suppose that it is the legal duty ef a Railway Company to see whe- ud ^ 
2 , 
e ther the person delivering the goods is ignorant or not or to see that he reads * vb 
and inderstafdė before he signs. ? The Great Indianassa 
Peninsular Railway 
Ifa consignó: who can read sends an illiterate person to deliver goods to a Company” 
railway administration and that person Signs the contract, the contract 4b signed e v. 


Messrs. Chakravarti t 
by that person is binding on the consignor as though he nd signed it hmaslt Sons and Com pany. 


Kirby v, Great Western Railway (1). MS 


* 
Ignorant $xopih ate very commonly sent to deliver certain goods for transit by 

rallway. It ‘is for the sender if he is not satisfied of their competence to give 

theminstructions or assistance. It is quite wrong to treat a railway compgny in 

a fase of this kind as though it were dealing with a purdanashin woman and 

taking a trangfer of her estate, or asa person in a fiduciary relation to*the, 

consignor of the goods. 


° Appeal by Defendant No. r. e 
Suit for damages for loss and short delivery of goods. 
The materia) facts appear from the judgment. 


. Babu Surendra Nath Guha and Mr. Sisir Kumar nosa for the 
Appellants. . . 


Str Brovas Chandra Mitier, Babus Ambikapada, Choudkuri and 
Jotindra Mohan Choudhuri for the Respondents, 


The judgments of the Court were as follows :— 


Rankin, C. J. This is the defendants’ appeal in a suit brought 
by consignees of goods which Were dgspatched by the defgndafits’ 
railway from the Victoria Terminus in Bombay to Kushtea a station 
on &he Eastern Bengal Rhifway. Two consignmerts of yarn are 
igvolved in the case. These goods had been sent out :from England 
and were consigned from Bombay to Kushtea without being repacked. 
It appears that the yan was dbntained in wooden cases and these 
wooden cases had gunny coverings as to which there is certain evi- . 
dence that the coverings were oldeandetorn. On the arrival ofthe : 
goods at Kushtea, it was found that, as regards the* first consign- 
ment, certain of the goods were damagéd and that, as regards the -—— 
second consignment, certain’of the goods, were damaged and certain $, ° 
parts of the contents had been‘lost. e n 

The firm of Mr. P. N. Mehta & Company were sending: these « 
goods to the plaintiffs. P. N. Mehta.& Company had a manger or 
managing director Mr. Parekh. It is quite. clear that when* the =e 
carters brought the goods to the railway station, some "person in : . 
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` charge of the goods employed an individual called Gangatam Punaji 


jo act as Muccadam, that is to say, to be the forwarding agent :des- | 
patching the goods on the raMway. The consignor defendants say 
that the Muccadam whom they were in the habit of employing was 
anothee individual altogether and fhey say that they gave no autho- 
rity to any- one to get Gangaram Punaji to do any work for them. It 
ifin no way explained how the carter or foreman game to employ 
Gangaram Punaji or owing to what circumstancés òr under what 
inBtructions, Gangaram Punaji was employed: but it is Quite clear 
thatthe was the person who, in fact, delivered these’ goods *fqr 
,cargiage to the defendants’ railway. When Be did so deliver’ the 
“goods, the Railway Company took the view that the ‘cases were 
damaged and defective. Gangaram Punaji agreed and signed tht 


. risk note in form A. As regards the second consignment, risk notes 


hoth in form A and form B were sighed by Gangarfim’ Punaji. eSo 
far as the risk note B is concerned, it is clear that ‘tlfe rate of freight 
would be less ; so far as the risk note in form A is cencerned; ij 
does not Appear that the rate of freight would be less, though in such 
circumstances the consideration for which risk n&te A is executed is 
that it obviates the expense of putting the packages into proper con- 
dition before consignment and alsothat the sender gains in the 
matter of weight upon which freight has to be charged. In this case, 
what happened was that these goods were damaged in the process of 
carriage and the suit was brought against the several Railways con- 
cerhed $n the carriage. Ultimately, it has been decreed against the 
appellant Railway only the Gre&tgndian Peninsular Railway Com- 
pany which was the railway to whdin the goods were handed 


over. 

The first question which arises is this. "Itj js said that Gangaram 
Punaji had no authority from the confignor and that his signature 
does not bind the consingor. It ig sald, secondly, that he was a 
man who could not read Englfsh aiid that it is not shown whether he 
knew what he was signing. As regards the risk note A, it is said that 
the learned Judge has found as a fact that the goods were, in proper 


vs packing cases, that there was no defectin the packing, and that the 


*. 
. 


e? 
* . 


defendant Railway can therefote take no advantage from the. risk 
note in, Form A. 

These questions turn upon section 72 of the Indian Railways Act 
(IX of 1890). By that Act, the responsibility of a Railgay Company 
is prima facie the responsibility of a bailee under sections 152 and 
161 of the Indian Contract Aot, but agreement may be made limit- 
ing that responsibility and "an agreement purporting to dimit that 

* e 


e * 
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responsibility shall, i in so far as it purperts to effect such limitation, civi " 


be void, unless iuis in writing signed. by oron behalf of the person *$ 1927. 
sending gr “delivering to the railway ‘administration the ‘animals OT The Ga Ipdi T neni 
goods, and is otherwise in a form approved by the Governor-General Peninsular Radway 
in-Council”, Phe phrase “the person sending or e delivering? to the pad d 
railway administration” is an‘important phrase in ae Indian, Rail. Messrs. Chakravarti, 
. PLN . Sons & Company. 
ways Act. It æppears in more than one section in one form or ano- 
ther. Its equivalent is to be found in section 58 and also in sections gantin, c c. F. 
73 and 75. „Asa matter of fact, it would appear that the phrase is 
taken from section 7 ofthe English Railway and Canal Traffic Act 
of 1854 whgre the words of the last proviso are: ,“‘Unless the same, 
be signed by him or by the person delivering such animals, articles, 
goods or things respectively for carriage." Now, itis quite clear e 
that a Railway Company when goods are tenglered to it for carriage * 
cannot hold an „inquest as to the right ofthe person delivering te 
deal with the goods, the property in the goods, the authority given 
by the owner to the person presenting the articles for carriage : and " 
when one comes across the phrase “the person sending or" delivering 
to the railway administration” it is clear that this fact is being recog- 
nised by the statute. Under the same words in England, no difficul- 
ty has apparently been found, I findin English text books that 
this matter is treated as clear upon the face of section 7 of the Act 
of 1854. I find, for instance in Disney’s Law of Carriage by Railway 
6th Edition, at page 37: “The consignor, therefore, may be boynd 
not only by the signature of himself or his agent but ealsó by the 
signature ` of the person who delivers the goods to the Company 
whether, i in fact, that person had authority to sign or ' not”, In Alan 
Leslie's Law of ‘fransport,by Railway, the matter is put thus: “The — 
section further provides that the contract may be signed not merely . 
by ‘thè party’ but also by ‘the‘person delivering (the goods) for car- . 
riage’, Such person has, therefore, | not merely such authority to bind . 
the sender as naturally arises from his position as, agent but an 
absolute statutory authority to bind'him and it seems that prima Jode, * pd 
he has authority to signage form of contract.” The English cases in , ° 
which this matter has been emore specifically: dealt with are three °° 
in number: Kirby v. Great Western Railway Company (1) Foreman ‘ 
v. Great Western Railway Company (2) and Aldridge v. The Great ° 
IVestern Railway Company. (3) There can, therefore, be no doubt 
that when Ganghram Punaji tendered these goods to the Railway 


Company he had, so far as any question of tontract with the Rail- E 
e. . 
(1) (1868) 18 L. T. 658. (2) (1878,38 L, T 851. 
(3) (1864) f5 C. BNS. 34g. e : J *e 
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way for carriage is concerned, power under the statute to sign 
the risk noges so as to bind the, consignor. If of course, the ques- 
tion were not a question upon a contract of baiknent or * atreight- 
ment but this suit were a suit by.a person claiming in detinue or 
trover against the Railway Company for having in pofsession goods 
balonging to the plaintiff without his authorisation, different prin- 
ciples would apply. That is not the nature of this st{jt which is a 
suijon the contract by the consignees. to 

The next question is this: It is said that becatise. Gangargm 
Punaji signed not merely his own name bus his own name with 
the ‘addition of “agent for P. N. Mehta & Co." that vitiates the 
contract. I am of opinion that there is no reasonable ground for 
this contention. The risk notes in this case were signed by the 
person delivering the goods within the meaning of the . section. x 

* So far as regards risk note A, ‘there isa finding by the learned 
Judge, that "the cases were in perfect good sound condition when 
they were booked." It does not seem to me that the learned Judge 
has found that with regard to the coverings. as distinct from 
the cases but itemust be reasonably clear that, if atthe time of: 
booking the Railway company was dissatisfied and the person deli- 
vering the goods for carriage agreed that the condition of the packa- 
ges was not satisfactory it cannot afterwards be made matter of 
objections in a suit upon the contract that the packages weré in 
goog condition. A person cannot hol to a part of a contract and 
reject the rèst unless there is sgatutory authority for so doing. In 
this particular case what have to Be agfiled are the terms of clap- 
se (b) of sub-section (2) of section 72 of the Indian, Railways Act. 
The contract has to be otherwise ina “form approved by the 
Governor-General-in-Council”. In this fase, tht contract was in such 
a form. Whether any of the authorised» forms are to.be used, and 
if so, which is a matter left by the^ statute to the parties. In my 
judgment, it is sot open in a suit gf this kind to reject the terms of 
the risk note in the manner Which is contended for. 

The learned Judge in dealing with thi$«afe has committed him- 
self to a certain amount of advige to Railway Companies and toa 
statement of the law which cannot in my opinion be accepted. 
Apart fiom holding that the Railway Company have to prove the 
authgiity of the person delivering the goods, he has ‘gone on to Say 
that the Company must satisfy the Court that the persch who signed 
it knew the terms of the contract and that the contract should be 
explained to him, , He admits that this may be inconvenient but 


» thinks it-necessary is law, when a contrac&is enteyed info by an 
. 
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ignorant person. ‘The learned Judge in this respect is entirely mis- ' Cii 


staken, Iti 5 well,held i in England and the rule is the same in India e 1927. , n 
that, if a pérson being illiterate signs a "contract thinking if to be of a The Geox Indio 
different character altogether from what it is in fact or if any mis- Peninsular Rajlway > 
representation # made to him as tò what he is signing then ne doubt gompany E s 
the signature will not be binding on him ; but it is quite wrong to Men Chakravarti, 

ons & Company. 
suppose that itis the legal duty of a Railway Company to see whe- t 
ther the person delivering the goods is ignorant or not or to see that , 
he reads apd understands before he signs, It has been held*in 
England that, if a consignor who can read sends an illiterate pbrson 
to deliver goods to a Railway administration and that person signs . 
the contract, the contract so signed by that person is binding or the 
consignor as though he has signed it himself [Kir/ey v. Great Wes- 
tern Railway (1)]. Apart from, the question,of authority to sign, the , 
ordinary law of the land is applicable to a case of this kind anda v s 
very good statement of it can be found in Pollock and Mulla’s Con- 
tract Act ih the notes tosection r3. Ignorant people are very 
commonly sent to deliver certain classes of goods and *fnimals for 
transit by Railway, e.g, grooms, drovers, carters, It is “for the * 
sender if he is not satisfied of their competence to give them ins- 
tructions or assistance. It is quite wrong to treat a Railway Corn- 
pany in a case of this kind as though it were dealing with a Parda- 
nashin woman and taking a transfer of her estate, or as a person in a 
fiduciary relation, to the consignor of the goods. e 

In the present case Gangaram was professing to be,a forwarding j 
agent and might well be, yery familiar with Railway Forms in the 
vernacular translation. i 

- The only ofher question that seems to call for observation is 
whether or not it is open to the defendants now to maintain that the 
plaintiffs have not proved uifler risk note B that the goods which 
were not delivered were lost. Ia my ‘judgment, that is not open in ° 
this case because it is evident particularly from the Judgment of the 
trial Court that it was in no way if dispute $ indeed it coul not well . 
be in dispute that the goods which were short delivered having fallen 
out of damaged cases were goods lost¢ and the appellants on this * 
point cannot be allowed to make a ‘hew case. . 

In my judgment, the appeal should be allowed and',the suit « 
shpuld be dismissed with costs in all the Courts as against the defen- 
dants appelignts, As regards the other defendants, the judgnfent of * 
the learned District Judge will stand. . s . 

Mitter, J . à—I agree. . ° 


A Te My Appeal allowed : Suit dismissed, — 
(x) (1868) 19 L, T. 688, nt ^ . 
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Decree, execution of—Limitation Act (IX of 1908) Secs, 6, )—Sbme ef the decree- 
eholders being minors—Capable of giving discharge. 


Held, that a decree obtained in a suit brought by the major aid minor sonb gf 
A against the defendants for rendering an account of the moneys that thef had 
eecelyed i in the course ef their stewardship, was one in which the plaintiffs were 
jointly entitled to execute within the meaning of section 6 of the Limitation Act: 
g e Ahinsa Bibi v. Abdul Kader Saheb (1) and other cases, 


In this case as the decret-holders wereénot members ofea joint undivided 
family, and the major decree-holder was not acting as the Kartg of a joint Hindu 
family of which the decree-holders were members but acted solely i in his pwn 
interests : . 


Held, that the major son was not capable of giving’a discharge to the judgment- 


i debtors without the concurrence of the minors within section section 7 of the 
Limitation Act : Nabin v, Chandra (2) and other cases. 
Appeal by the Judgment-debtor. 
Application for execution of decree. ' : 
The material facts appear from the judgment. 
: Wr. fan Chunder Mazumdar, Babis Narendra Krishna Bose 
and Gopendra Nath Das for the Appellants 
: Babu Brojo Lal Chakraburtty, afr. Girija Prasanna Sanyal, 
eer ur Babus Indu Bhusan Roy and Nripendra Chandra Das {or the Res 
. pondents, . C. A, V. 
The judgments of the Court were a8 $ follows : : © 
July. P Page, J :—This is an appeal fom an order of the learned 
EN Subordinate Judge of Asansol ‘of the 7th August 1925 dismissing an 
~N . objectioneby a judgment deljor td the execution of a decree passed 


. _by tbe High Court of Patna on the éth,December 1920, The 

* S present execution proceeding’ were commenced on the 23rd March 

e 1925, and, therefore, prima facie were time-barred. The degree 
* holders.contended that the present application for execution was 

not barred by limitation because (1) on two previous occasions, rgth 


è i ° & Appeal "from Order No 361 of 1925, against the order of Babu Jamini Kanta 
` : Mukerjee, Subordinate Judge of Burdwan, dated the 7th August, 1925. 
(1) (1901) I. L. R. 25 Mad. 26. * 
st. : (2) (1916) 1. L. R. 44 Salc. 1 ; 24 C. L. J. 509 P. £- d . 
: 2 : s I 
e. . e . 
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of April r9a1 and the r1th of January 19%4, applications had been . 


made “in accerdance with law” to* execute the said decree in 


* * the proper Couft,” namely, the Cougt of the Subordinate Judge 


of Dhanbad and,. therefore, under article 182 (5) of the Statute of 
Limitation (Act IX of 1908) the prgsent application was presented 
within the time limited by the statute, (2) on the @h of December 
1920, when the decree which itis now sought to execute was 
passed, two of the three decree holders were and still are minors, 
and the three decreeholders being jointly entitled to make an 
application for” execution of the decree and the adult degree- 
holders not being able fb give a discharge to ‘the judgment-debtors 
without the concurrence of the minor-decree helders the present* 
application was saved from the bar of limitation by the provisions 
of sections 6 and 7 of the Limitation Act. The first contention 
raiged by the decree holders cannot be Supported, for it has not 
been proved that either of the two previous applications was made 
(a)+in accordance with law ; (b) to the proper Court, Under 
section 37 of the Code of Civil Procedure “ the Court whigh passet 
the decree” of the 6th of December 1920 is deemed te be the 
Court of the Subordinate Judge of Purulia, and that" Court did not 
send the decree to the Court of the Subordinate Judge of Dhanbad 
for execution as required by sections 38 and 39 and order ar rule 6 
of the-Code of Civil Procedure. As the decree-holders have failed 
also to prove that the Court of the Subordinate Judge of Purulia 
had “ ceased to exist or to have jurigdiction to execute the gecnee ” 
the two previous applications to theeDhanbad Court for executian 
were not made “ in accordatsce with law ” or to “the proper Court,” 
and are not ta be regarded as steps in aid of execution within 
article 182 (5) of the Limitation Act. It was established, however, 
that he decree was" duly dent to the Court of the Subordinate 
Judge at Asansol for executton y the Court at Purulia, and that 
the present application for execwtior was presented in compliance 
with the provisions of the Code ofCivil Procedure. * 

With respect to the second contehtion that has been raised 


before us by the dectef holders it ig necessary to refer to certain?, 


material facts that are not in dispute in order that the nature of the 
proceedings may be appreciated. It is to be observed *that the 
judgment debtor’s objection to the execution of this decree is 
utterly devoid of merit, and is base | solely upo) technical grounds. 

It appears that the defendants in the suit weçe official e'nployed ih 
the management of the estate of one Prosanna Kumar Roy, a trader 
of Keshalpur, and that after the death of Prosagna the present suit 

A . 
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i . No. 198 of 1911 was ocami in T Court of the Subordipate Judge 


of Purulia inter alia to compel the defendants to render an account 
of the mongys that they had received i in the coursewt their steward- 
ship. The plaintiffs were two ‘of the sons of Prosanna, (3j sBireswar 
Roy an adult, (2) Butto Kristo Roy then a minor by his next friend 
and brother Biresyar. The third son of Prasanna, Bhola Nath Roy 
also agminor was made defendant No, 7 and appears through his 
mother Sorojini Debya as next friend and guardian &d litem. The 
sujt was decreed on the 16th September r1g16 in ‘favour of the 
plaintiff and defendant No. 7 against the judgment ‘debtor on ,his 


predecessors in title. The decreeholders, regarding the gum 


decreed as inadequate, appealed to the High Court, at Patna, 
Meanwhile Butto Kristo had attained his majority, and Bireswar 
had died, and on the 6th of December 1920 when the decree of 
the High Court was passed the appellgnts were (1) Bgidya Nath Roy 
aeminor son of Bireswar Roy by His mother Satyabala Debya as 

next friend and guardian ad litem (2) Butto Kristo Roy and (3) 
Bhola Nath Roy, the other minor son, by his mother Sarojini Debyg’ 
as his negt* friend and guardian ad litem. "The, decree provided 
inter alia “Accordingly it is ordered and decreed that the appel- 
lants do realise from respondent No.1 Rs. 18328-10-9 and costs 
Rs. 1448-3-9. Respondent Nos. a to 5 Rs. 592-12-6 and costs Rs. 46 
13-4. Respondent No. 6 Rs. 278-3-0 and costs Rs. 22. Respon- 
dent No. 7 Rs. 1777-14-6 and costs Rs. 140-8-o. Respondent No. 8 
Rs. 27678-12-9 and costs Rs. 2187-o-9* Respondents Nos. 2, 3, 4, 
5 and 8 Rs. 2977-0-0 and costs "Rs. 166-3-6 and the respondents to 
bear their own costs in the lower Court,e And it is further ordered 
and decreed that the respondents do pay to the appellants the sum 


of rupees four hundred and sixty five,annas eleven and pies ten only 


as per details at foot beingthe amount ef proportionate costs incurred 
by the latter in this Court" Itis not, Ithink, open to doubt 
or controversy that this decree Quoad the principal defendants was 
a joint decree wbich the decree-holders were jointly entitled to exe- 
cute. In* Ahinsa Bibi v. Aadul Kader Saheb (t) which was a suit 
«brought by the heirs of a deceased partmer for an account, and to 


* Secover from the other partners their father’s share of the profits in 


‘the partnership, Bhashyam Ayyangar, J. observed atp.35. “Ehe 
* claim whjch was possessed by one individual is now possessed jointly 


by a number of individuals, who are his legal representatives and' all 
must therefore join in a suit to enforce that claim. 'If ene or more 
of such joint claimants'do not join as plaintiffs, the course to be 


* 
(1) (1901) I. L. R. gs Mad. 26 
* s 
e 
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pursued in $ndia, according to long established course of decisions, i$ - * Cii. 
: for the claimante bringing the suit to join, as party defendants, those . 1927. ^ 

who do no join'as plaintiffs. The cause of action for ® taking an tenaa 

°. Ene : s Srimati *Tugal emm 
&ccount.*..........,"being one and indivisible, as against the surviving Kishore Debi 
Pd 


partners, it necessarily follows thatthe suit cannot be barred,in res- 
pect of some of his heirs and not barred in respÉct of the others, 
It must be either wholly barred or not barred at all. This “is the Page, 5 3 
principle underlying sections 7 and 8 of the Indian Limitation Act” 
(now sectións 6 and 7 of the present Act). I respectfully agree with 
thoke observations, and hold that the decree in the present suit was 
one hat the three heir£of Prosanna Kumar Roy were jointly entitled 
to execute Within section 6 of the Limitation Act.* See Ahinsa Bibi 
w Abdul Kader Saheb (1) : Kandhiya Lal v. Chandar (2); Sitaram 
Apaji Kode v. Sridhar Anant Prabhu (3) : Ramchode Dossy. Ruk- ? 
© magy Bhoy (4), Surja Kumar Butt v. Arun "Chunder. Roy (5) ; and 
Periasami v. Krishna Ayyar (6) and Periasami v. Krishna Ayyar (7) 
per'Bhashyam Ayyangar, J at p. 437. A further question stHl re- 
mains to be considered, gamely, whether Butto Kristo was able fo 
give a discharge to the judgment debtors “without the corfcurrence . 
of” the minor decree-holders. I have examined a number of cases 
upon this subject. It is not easy to disentangle them, and to recon- 
cile them is impossible. But on the facts of this case Iam clearly 
of opihion that Buttokristo Roy was not able to give such a discharge 
to the judgment-debtors within section 7 of the Limitation Act. It 
is not proved that the  decree-holders were members of a joint un- 
divided Hindu family, nor whejher they were living under the 
Mitakshara or Dayabhaga School of Hindu Law, nor whether Butto- 
kristo was actingeas the Karta of a joint Hindu family of which the 
decree-holders were members. On the contrary it is apparent that 
in these proceedings he did net act, or purport to act, as the mana- 


Vv. 
Baidya Nath Rof. 


ger of the family or on behàlf of the decree-holders asa whole. . ° 
Much less has he acted in these proceedings on behalf:of Bhola Nath. * 
In my opinion he has acted solely «in his own interest. Ruttokristo K 

was nota party tothe execution case No. 35 of 1924 which was ae 


brought by Bhola Nath tHrough his mother as his next friend; and$. ' 
in this suit he did not join Bhola Nath as a co-plaintiff, but implea- 
ded'him as defendant No. 7. Moreover, after the decre&. of the . 
High Court of Patna had been passed on the 6th December 1920, 


e e 
(1) (1901) IL. R. 25 Mad, a6. (2).(1884) L. L, R. 7 AlL 313. ` . , 
(3) (1903) I. L, R. 27 Bom. 392. (4) (1905) I. L. R. 28 Mad. 487. ê 
(5) (1901} I. L. R. 28 Cale. 465. *(6) (1902) 1, L. R. as Mad, 431, . 
(7) (1992) I. Ly, R, 25 Mad, 431 (437). EA "s 
. n . "E 
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Ciim * "Buttokristo. Roy appears to'have been substituted in the place of 





Satyabala Debi as the guardian and next friend of the minor Baidya | 
mo Sud Jugal "Nath Roy? and in that capacity he filed execution” case eNO; 191 of” 
Kishore Debi 1921, It isin that capacity as well as on his owr behalf that Butto 
lyn Nas NatheRo y. kristo ds a party to the present application for exegution, On the 
Pun -other hand throughout the suit and the proceedings incidental there- 
peal to in"execution of the decree Bhola Nath has appeared through his 
mother as his guardian and next friend. I am of opinion that accor- 
ding to law now clearly established under such ‘circumstances, 
Buttokristo cannot be held to have been capable of giving a *dis- 
charge, to the judgment-debtors without the céncurrence of the minors 
* within section 7 df the Limitation Act. See Wadia Chanda Barua v. 
Chandra Madhab Barua (1) ; Ganesha . Row v. Tuljaram Row (e) 
si _ Letchmana’ Chetty v. Subbiah Chetty (3) ; Ganga Dayal v. Mani 
. Ram (4) and Jawahir Singh v. Udaf* Parkash (5): ° ` 2" 
"For these reasons I am of opinion that the appeal fails, and must 
be dismissed with costs, the hearing fee being assessed at ten gold 
'mohurs.* , 
° Let the record be sent down without delay. * 
Graham, J :—I agree. 
A. T, M. Appeal dismissed, 
(1) (1916) I L, R. 44 Calc, 1 ; 24 C. L. J. 509, 
(2) (1913) I. L. R. 36 Mad. 295 ; L. R. 401. A. 132 ; pe r. 
(3) (1924) I. L. R. 47 Mad. 920. 
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Before sp George Claus Rash, Knight, Chief Justice, . 
* Sir Philip Lindley Buckland, Knight, Judge, — ae 
dfr. Justice Cuming Mr. Justice B. B. ° . 
Ghose, and Mr. Justice Mukerji. p 
KEDAR NATH MAHATO AND OTHERS CRIMINAL. 
i o 7. ^ 1937, 
z ] * : Nowbeabers dd: 
. THE EMPEROR DUM MD 2 
Jury. iriai—Empanelling a juty— Procedure —Deficiency of persons summoned to Am 
e act as jurors —Criminal Procedure Code (Act V of 1898 ) Sec. 276 Proviso (2), 
sections 279(2), 326—Choosing by-standers—Cour?’s discretis — With the * 


leave of the Coury’ in section 276 wes (2), signWicance of. x 


Per Curiam : The proper procedure for empanelling a jury is that in the first 
instance there will bea ballot among the persons summoned under sectjon 336 
. Criminal Procedure Code, all of whom may or may not be present. When their 
names have been exhausted, if a jury has not yet been empauelled, the Court may 
in its discretion allow the number requisite to complete the j jury to be chosen from ° 
among the by-standers or may adjourn the case for a fresh jury to be summoned, 
As each name is drawn and called aloud, if the persoa summoned answers, or as 
each juror is chosen from among the by-standers, (should that point have been 
reached; and that course be permitted) the accused shall be asked if he objects to 
be tried by such juror. Should the objection be allowed, the Court should pro- 
coed as laid down in gection 279(2), «Criminal Procedure Code adopting the course 
prescribed according as there are or are*not persons left from» among those 
summoned whose names have not, been edfhwn. Bholanath v. King Emperor (i) 
and Roson Ali v. King-Bmperor®2) overruled, e 


The word ‘defriency’ in section 276 proviso (2) Criminal Procedure Code 
indicates the number by which the number of persons answering their names and 
empanelled falls short of the méjnber of persons of which the jury should 
consist. . 


The discretion whether to allow persons eto be chosen from among the by- = 
standers in sufficient number to supply the deficiency or whether to adiourn the 
case for a fresh jury to bezsummoned, should be exercised by the Court in such a 
Way as to secure to the prispnerea fair and poner trial, . 


* 

Per M. N, Mukerji, Fi Sectidh. 276 Criminal Procedure Code with ali its? m 
prowjsos is a general section dealing with the general nature of the progedure ‘and 
the details of that procedure are given in sections 277 to 279, Criminal Procedure ° 
Code. 

` *. 

* Full Bench. Reference No, 1 of 1927 in Criminal „Appeals Nos.%02, 377 arid = 
468 of 1927. ù 

() (1928 44 C. L. J. 541. E un 

(a) (1927) 46 C. L. J. 160. È . 
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* The words ‘with the leave of the Court in the second proviso t6 section 276 
Criminal Procedure Code give a discretion to proceed or not te proceed in this 
particular wag, namely, allowing pergons in Court to come, in $s j juror according- ° 
ly as it thinks fit. . e 
Appeals by the Accused undergection 410 of the Code of Crimi- 
nal Fiocetune. s 
OT material facts will appear from the PETEN Order of Refe- 
rence made by Rankin C. J. and Chotzner J. "e. 
$ : 


Reference. > 3 A 


In these cases, as in several other cfiminal appeals which 
"have already beer admitted, the question arises of the proper 
method of empanelling a jury under section 276 of the Criminal 


. Procedure Code. 


In Roson Ali v. The? King Emperor (1) C. C. Ghose and Gye- 
gory JJ. put a construction upon this section and, in particular 
upon the second proviso thereof. The view taken by them 
was said te be in accordance with the „Opinion expressed in 
Bhola Nat h Hazra v. Emperor (2) but is in ou» opinion contrary 
to the construction put upon the section in Rakamat Shaikh v. 
King Emperor (3). 

In these circumstances, we think it necessary to refer these three 


. appeals to the Full Court in order that an authoritative construc- 


tion binding upon all Courts throughout the Province, including 
all benches of this Court, may, be obtained. Until the questions | 

raised have been decided it wild be very difficult if not indeed ' 
impossible, for trials at Sessions to be eb*conducted as to ensure 
validity to the proceedings. . 

It will be convenient to set out in order the facts of each of 
the three cases ; keeping, however, to Shese facts only which relate 
to the manner in which the jury was empanelled. 

In Appeal No. 377 the accused were charged under section 
147 and upder section 325 read with section 149 of the Indian Penal 
Code. Ten persons were stimmoned to serve on the jury. Of 


` these ten six persons attended. Of these six it was ascertained 


that one was serving in the office of à society of which the Public 


. Prosecutór was the President. An objection being taken to fhis 


individual the objection was sustained and he was discharged. 
This deft five persons who had been summoned, The learned 
judge chose one man from among the by-standers in "Court, added 


GkGspaeC pope, S (2) (1926) 44 C. T. J. 541. 
(3) (1927) 31 C, W.N. 711. n 
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his names ‘to those of the five persons summoned and from these’ ©  CRÎMINAL. 
Six the jury of* five was chosen by lot. : g 1927- 

In Appeal No: 468 the accused were charged undef section ogar Nath "Mahalo 
302 of the Indian Penal Code, The number of persons summoned 
does not appear, from affidavits b it is agreed that seven ejurors The Empont e 
were present two of whom were European gentlemen. These two were 
discharged on the ground that they did not understand Bengali. 
Two persons wére chosen from among the by-standers and added to 
the five who remained, thus making a jury of seven. It is said 
that'in these circumstances there was no choosing by lot. . 

fh Appeal No. 302' the charges were laid under sections 304, 
147 and 304 read with 149 of the Indian Penal Códe. Twelve per-' 
s&ns had been summoned to serve on the jury. Seven of these 
attended, of whom one was excused. Out of the remaining six 
five jurors were ‘chosen by lot? , 

The main questions which arise upon the language of the 
secbnd proviso in section 276 of the Code of Criminal Proctdure 

are i— e : ° 

(1) the meaning of the words ‘in case of a deficiency “of persons . 
summoned’ and 

(2) Whether the word ‘chosen’ is to be read as meaning ‘chosen 
by lot.’ 

The view taken in Koson Ali v. King Emperor (1) was that the 
phrase ‘ in case'of a deficiency of persons summoned’ applies when- 
ever the number of persons attending in obedience to,sunmmofises 
is les$ than the number summonegl. * A second view which has beeh 
urged in argumerit before “ustis that the phrase mefins “ whenever 
the persons attending in obedience to the summonses are less than 
double the number required toact as jurors” [Cf Section 326 (1).] A 
third xiew is that which was* apparently adopted by the learned 
judge in Appeal No. 377 tÜat the phrase applies whenever the E 
persons attending in obedie"ce to the Summonses are less than the x 
minimum number which will render à choice of jurors by lot . 

possible, in the sénse that tbey are less "than the number of jurors. $ : 
required plus one. A foürth, view is hat it applies to the case «* 
where ihe number of persons attenfling upon summons has failed 
to yield the number of jurors actually required to try the gse. . 
lt may bethat these four views do not exhaust the Uifferent 
possibilities, | : ° 

With regard to the meaning of the word ‘chosen’ in the second E : 
proviso, the view taken in .Kosom. A's case is . that it means . 

(1) (1937) fce J. 10: "E P 
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- * chosen by lot! An alterndtive view is that the  provisois intend- 


ed to apply to cases where chóice by lot has comeeto an end by . 
feason of am insufficiency of parsons present upon? summons, and 
that the intention is to enable the actual jury tð be completed by 
including from among the by-stamders in Court such number of 
persons as are required to make up the number required by section 
274 Ad any other sections affecting this matter, 

With the two questions above mentioned is invelved & third, 
namely, the meaning of the expression 'the number of jurors requir- 
ed. , The word juror is at times used in comman parlance 
and abii the Code to include, and even*to mean, a potential 
‘juror, e.g. a person summoned to attend the Court in order that 
he may act as a member of a jury if chosen so to do in due 
course. The question is whether the word ‘jurors’ is so used in 
the second proviso of settion 276, Æs that section 4s éxpressed, to 
deal with the manner in which ‘ jurors’ shall be chosen from 
‘persons summoned to act as such’ this construction would seem to 
require special consideration. 

In petting a construction upon the second proviso it has to be 
noticed that the*section itself occurs in a part of Chapter” XXIII 
which applies to trials both before High Courts and before Courts 
of Session. With reference to jury lists and the summoning of 
jurors, the Code deals with High Courts and Courts 
of Session separately and differently. High Courts are dealt 
with ina group of sections 312,50 318 "headed J in Chapter XXIII. 
Courts of SeSsion are dealt with in gections 319 to 332 headed K of 
the same Chapter. Much of the arguthéht adduced on behalf of 
the appellants in these cases and of the reasoning employed in 
Roson Alis case is based upon section 326 which applies to Courts 
of Session only. So faras High Coufts are Concerned sectiog 315 
as amended in 1923 leaves the number of persons to be summoned 
entirely to the discretion of» the Clerk ofthe Crown. He is to 
summon as mafty as he considers gecessary. Prior to 19a3 he had 
to summon 27 from the spefial jury list s 54 from the common 
s jury list as a minimum number. 


- It is further to be observed tHat sis it would appear to be the 


+ common” practice for Sessions Judges to summon separate sets of 


persons for each particular case and to fix dates accordingly, this 

very eonvenient practice would not seem to be the gact course 

which seclion 326 has in. contemplation. Itis'not suggested that 

the practice is in any way impsoper but section 327 would seem to 

show that what the Previous section has in contemplation is the 
. 


* 
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summoning of a number of persons for ‘nttendance throughout thé - 


sessions much sin the same way as persons are summoned under 
section 31g to gife their attendance at High Court Sessions, It is 
to be ndticed also*that the phrase used is “the number to be 
summoned not being less than dowble the number required fpr any 
such trial.” d 

These considerations make it difficult to suppose tha any 
recourse to the assistance of by-standers is intended to be had 
merely bécause some of the persons summoned fail to appear, 
particularly’ as it would seem that the Code nowhere requires that 
separate sets of persons should be summoned for particular cases. 
The same consideration cast some difficulty in the way of reading" 
the phrase 'deficiency of persons summoned' as having any reference 
to the phrase used in section 326 ; ‘double the number required for 
any such triáP, «It does not Seem unreasódnable to suppose that 
the intention af section 315 and section 326 is that such number of 
persons should be summoned as will be safe to yield a jury from the 
jury list allowance being made for all likely contingencies, illnes$, 
death, non-service bf summons, objections, excuses and ‘anything 
else, ' g 


If in view of these considerations the first two of the four views 
abovementioned are thought to be untenable, it would seem that 
the right to have recourse to by-standers must arise either where the 
number of persons present ypon summons is insufficient to enable 
a choice of the necessary number of $urors to be had by lo& ot at 
the point at which the, ballot ebÜx discloses that the number ef 
jufors necessary to try the cse cannot there ‘and then be had in 
the usual way.’ On the former view the word ‘jurors’ must receive 
a different constructiqp in the second proviso from that which it 
has im the opening words of the section ; and the phrase ‘the number 
of jurors required’ would not appear to refer at any definite number 
except on the hypothesis that éne fame more than the number to 
be chosen is what is meant. On this view too, however, sit would 
seem that the word ;chqsen' could not be given the meaning of 
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‘chosen by-lot’, since it could hardly be intended that the names. li 


of ajl the by-standers are to be pit into a box in order that a few 
persons may be chosen for addition to the list of persons’ present 
upon summons with a view to choosing a jury by lot from the total 
so obtained., It seems to be reasonably clear that ‘the number of 
jurors required’ does’ not mean the whole 5,97 or 9 constituting the 
jury as the case may be. In other words no one will suppose that 
the whole of the jury is to be chosen (by any method of choice) 
. 
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. from by-standers, the diffitulty really.is whether it iseleft to the 


court to call in the aid of by-dtanders before the ballot has begun 
În order to have an effectiwe ballot which (apart from,challenges : 
which are specially dealt with in section 279), will proiute a jury 
leaving one name at laut undrive, or wisther th» proviso refers to 
an actual and ascBrtaiie1] Jeficieicy iths sewe that the ballot 
has Sxhausted all parions pressit uj): summons aad left the 
Court with a jury falli g short of the number re juired by law, 

» Oa the whole, we thiax, as at pra;eat. alvised, that the fourth 
of the views above euimeritel has i1 the erd the least difficulty. 
On this view the phrase 'ledciency of parsons summoned is 
‘explained by tha stccae liag words ‘the number of jurors required’. 
On this view, the position coatemplitel by the proviso is that out 
of the persons summoned a complete jury has not been obtained, 
whether it ba by rev;o 1*of pacio i; sufa n5 161 having béen excused 
or by reason of their having faile] to attead. (Phe question of 
Challenges may be kept apart as it is dealt with by section 279 but 
if introduced it makes no difference to the argument) The jury 
boxis short of a definite: number of jurors necessary to try the 
case, It is shorf by reason that there are no more persons whose 
names can be yielded by the ballot box. In that position it is 
open to the Court to adjourn the whole proceeding, resummon a 
sufficient number of persons and in this way obtain a jury in the 
ordinary course. This however will often be highly inconvenient 
and: the power given by the proviso is on this view a power to fill 
up the jury box to the necessaryengmber. by calling in the service 
of one or more of the by-standers. This’ process in no way defeats 
the right of an accused to object to any member of the Jury. 

'The objection which have been taken to this construction of 
the section and the consideration by way of answer to them mgy be 
stated as follows :— "f 

(1) Itis said that if this wiew be accepted the second proviso 
to sectiog 276 “permits asa last resort ofa course of proceeding 
attended in practice (or at least in theory) by certain dangers and 


UA *is therefore contrary to agcepted prinetplés of British justice, 


It js however difficult to interpret the Cole upoa this basis, since 


. the coufse suggested has in all essential been recognised "for 


centuries by the law of England, and has its parallel in section 279 
of the Code itself. 

(2) Again it is said that the word ‘chosen’ in the proviso should 
if possible be taken as meaning ‘chosen by lot’. It is of course 
true that if the word does mean ‘chosen by lot’ thé clause is 
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properly expressed as a proviso. This Of itself however is no reason ` Criminar. 


for giving it that meaning if there is another meaning of which the è 1927. i 
same is trae. Ifit had been objected to the draftsman “that he was" “Y ; 
unhappy in using the word ‘chosen’ where he did not mean ‘chosen Kedar Nath Maime 
by lot’, it might not have been a ¢onclusive reply had he mesely said” The Emperore œ 
when I mean chosen by lot I have sail so. But he might aj least = d 
say this. Look at the whole phrase, 'chosen from such other 
persons as mf be present How can that mean ‘chosen by lot’? 
Is every person's name to be put into a box because he happert to 
be' present? I have not said “chosen from such other persons 
présent as may be seletted.” " 

(3) Again, it has been thought, at all events Since Bhola Nath 
fHazra's case, that ‘chosen by lot’ involves that the ballot box must 
contain names of more persons present than are required to serve x 
orethe jury. If not, it is said fhat the ballot is a sham and from this ; ° 
it is inferred thtat the proceedings should commence by taking a 
tally of the persons answering to summonses, Now as tô this, 
there can, of course, be no objection to the Court pr its officer 
ascertaining how fnany persons have attended upon summonses. ° 
It may be interesting and at times convenient to know this. But 
the Code in no place requires any such enquiry and it is very 
difficult to resist the view that in this matter the Code in no way 
founds upon any informal enquiry. It seems clear that when the 
ballot is commenced the name of all persons summoned should be e 
in the box. Of course a person who has already been exeused by 
the Court is no longer à ‘parson gifimoned’ for this purpose. He 
is*no longer a person comnfnded to appear ; in effect the summons 
to him has beert recalled, (A rule making power may create other 
exceptions). The Deputy Legal Remembrancer has drawn our 
attemtion to the fact that thebpening words of section 276 represent 
an amendment (made in 1872) of the Code of 1861. The Code of . 
1861 said ‘chosen by lot from ptrsofs attending in obedience to 
the summons. It would seemeto alter the whofe scheme of the ji 
present Coleif an inforppal tally of the persons present upon . 
summons is to be madè thg foundation of the proceedings. If aj» 
juryman is present when his name*is drawn and called aloud. he t a 
makes his appearance in the sense of section 277. Many & juryman . 
has appeared in the nick of time. The drawing ‘of the jury by 
name from the box is the formal method which discloses who has . 
attended, who having attended has left, who is fainting in the ° 
corridor, who will ask at the last moment to be excused. One must e 
remember that the Code of Criminal Procedure was not made only 





e * 
50 i THE CALCUTTA oe JOURNAL, . [Voz XLVII. 
e * . 
CRIMINAIA fer courts trying cases with fixed um in remote pe: with two 
1927. trains a day, and that the system which it adopts grew up in very 


e ww 


E ; ; 
Kedar Nash PERN different circumstances, After all the name ef every person 


summoned has been chosen by lot before the summons issues, and 

x ni Emperor when the actual jury is chosen hy lot from these, the accidents of 

. . life-death, disobedience and mistake are they too rbt part of the 

chapter of accidents which constitutes the lottery? If the accused 

cannot successfully challenge him, any one of the pefsons summon- 

j ed can bea juror to try the case. On this view the object of a 

second choice being made by lot is to eliminate arbitrary or bigsed 

choice as between one person summoned, and another. Upjess 

»thi$ view can ag a matter of construction be rejected, there is 

nothing to require assent to the proposition that this second choice 

* o . must be made either from persons present to double the number 

* required for the jury, er from onegnore than that number, The 

number who are present has nothing to do with the matter until 

the proper time, and when that time comes the "Court i is to take 

. action upon the position then disclosed—a position which will 

depend upon other factors, of which in practige the number of 
successful challenges will be the chief. . 

As there has beena difference of opinion between previous 
Division Benches asto the true construction of section 276, we 
think it right to refer these Appeals Nos. 377, 468 and 302 of 1927 
to a Full Bench in order that a true construction may be ascertained 
of the second proviso to section 276 of the Code of Criminal 
Procedure. * By the rules of “ihis Court the whole case has to be 
referred to the Full Bench in each of these three appeals: but the 
. other points arising for decision are in no way affected by the 

- question as to how the jury should have been empanelled. We 

* have heard the appeals in full in each4 case and if the Full Bench 

should think fit after dealing with thg question of the metfod by 
. which the jury should have been efnpanelled to remit any case to 
us, we are in a. position to give judgment without further argument. 

In any c&se, however, in which the Full Bench shall be of opinion 

* , thatthe jury was illegally empanelled, ¢keeFull Bench will be in a 

* position, should it ‘think “Gt, „to alfow the appeal and direct a 
retrial, , . 

The, questions which arise in each case for decision are :— 

(1) Was the jury empanelled as required by law.? . 

: (2) If not, must the conviction and sentences Be set aside and 
: a new trial ordered ? ' 
The case then came up before the Full Bench, . 


Von XLVII] ^. HIGH court. 4° . br 
Mr. NOK. Basu with Babu Probod Chandra Chatterjee for the CRIMINAL, 
» Appellant in Apgeal No. 302: This reference is incompetent, in ‘ tx. . 
view of Rule 5 of Chapter VII of thé Appellate Side Rules, as it Kedar Nath ath Mahaff 
does not state the point or points on which the learned referring 


judges differeà from the detision of a former Division The Emperor. e 


Court, 
In this Appeal 5 jurors were choise out of 6. This is illegal as . 
the jurors are to be chosen out of at least double the num- " 


ber required. to serve as such. Section 326 Criminal Procedure 

Code indicates that¥as it requires the Judge to summon at Teast 

double the number. Further, in order to haye an effective . . 
lottery you must have at least double the number from which 

to' choose, Each person summoned should have equal chances of d vg 
being empanelled as well as , of being excluded. Main section . 

276° Criminal Procedure Code, when it lays down that the jurors . 

are to be chosen” by lot from the persons summoned to act as such, 

refers to the "minimum to be summoned, as provided in section . 
326. Therefore, when atleast double has not attended in obe- 
dience to the summons under section 326, the, second proviso 
of section 276 comes into operation. This is what is meant by 
‘deficiency of persons summoned’ in the second proviso to section 
276, wherethe proviso lays down the jurors required that is 
to complete the number necessary fora lottery, that is to minimum 
of double the number, may be taken from the bystanders. It is 
after you have got at least double the number, either,out "of the 
persons summoned or by te ing ome from the by-standers that 
the lottery starts, and sections 277 to 279 Criminal Procedure Code å 
come into play. The Judge or somebody else on his behalf has 

got to enquire before the lo how many are present, otherwise . 

sectioff 332 Criminal Procedure Code, which divides defaulting 
jurors into three classes, namely „those who fail to attend E 
at all those who having attended leaves without. permission, and 
those who after being empanelled "does,not turn up on an Sdjourn- 

ed date of hearing, becomes meaningless. Cites Rosos Av. . , 
The King Emperor (1) and Zola NatK v. Emperor (a). The con- °° 
rary view was expressed in Rahamat Shaikh v. King a ad (4) ° 
which I submit, was not correctly decided. 

Babu Mrityunjoy Chatterjee with Babu Suresh Chandra “Taluk 
dar and Gopal Chandra Mukherjee for the Appellants in Appea No. ° | 
317 : Whichever view is taken, this appeal shôuld be allowed. In . 
this case, gix jurors attended. One* was objected to before lot 
and discharged, Five remained, to whom was,adted one from the . e 

. : " . * 
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by-standers, and out of these six, five were chosen by tot. This 
is a . procedure‘ unwarranted Dy any view of the lawr 

I adopt the arguments of my learned friend, Mr. Basu and 
would add, that the view ‘of procedure eisi ‘in the IÉtter of 
reference is not tenable first, becau&e section 276 requires a lottery 
generally from the ‘persons’ summoned, and not from the. 
‘names ’ ofthe persons summoned ; and persons summoned mean 
atleast the minimum provided in section 326 and where you have 
not? that minimum, Sec. 276 proviso 2 comes into operation, 
Secondly the Code of 1861 provided for lottery front ‘ the per- 
sons attending in obedience to the summofis which expressfon 
was changed in 1872 and stands the same with the addition of 
the provisos in 1885. Therefore from 1872 to 1885 you could nob 
. proceed with the trial unless you could have an effective lottery 
from the 'persons summoned’ that is &t least double, which would 
necessitate adjournments when there was less than double attend- 
ing. That is why, I submit, the second proviso to section 276 was 
added in 1885. Thirdly,. if as suggested inthe letter of reference, 
* difficiency in proviso 2 referred to difficiency fôr the purpose of 
quorum, the‘proviso would contemplate a stage after the proce: 
dure in sections 277 to 279 was exhausted. In that case the pro- 
viso would not have been where it is, but would have come asa 
separate section after section 279. Fourthly, no inference’ can 
be drawn from the use of the word * Jurors’ in the . proviso, A 
reference to Clause 2 of sectio 279 and sections 327, 328 and 331 
wóuld show that the word has *bgen Pr aus used by the 
legislature to nfean once ‘actual jur6rs” and again ‘potential 
jurors! ; and it does not involve any violence in language to suggest 
that the word has been used in the latter sense in the second pro- 
viso. In my submission the view I hive canvassed is consistent 
with the scheme of the section. M 


Babu Suresh Chandra Talukdar with Babu Amulya Chandra 
Sen for the Appellant in appeal Nō. 468 : I adopt the arguments of 
Mr. Basu and Mr. Chatterjee, and submig thgt lottery is the central 
"idea of the legislature and yéu must always have a real lottery from 
thé persons summoned, if possible ; if not, from a body composed 


* of persons summoned and person chosen from by-standers. The 


number out of which the j jurors are to be chosen must be at least 
double as indicated in section 326. og lp 

* * ; 

(1) (1927) 46 C, L. J. 160. | « (2) (1996) 44 C. Le Ja Se. 

(3) (1927) 31 C. We N: Tiis 
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Mr. B. h. Mitter, Advocate-Generul with Mr. Khundkar, Deputy» — Cawminar. ' . 
E d Remembganer and Bubs Sulfndra Nath Banerjee for the 1927. . 
"Crown in gil the appeals: The vigw suggested by my friends* K edas Neth Mahato : 


on the ther side ‘cannot be sustained, and is based on the 
misconception that lottery must mean selection out of at least The Emperdr. per 
double. "There" is nothing in the whole Code-to support this ns . 
view. Lottery merely means a choice for the purpo& of 
avoiding packing of jurors and ensuing, as far as possible 
an impartial “selection. It would be wrong for the Judge gr 
for any officer of the court to ascertain beforehand how many per- 
sonshaye appeared im obedience to summons, That is never 
done in the High Court and the law nowhere saye that you áréto. 
de it. What the law says is ‘choose Jurors by lot’, and that ‘from 
persons summoned to act as such’. It is not contemplated that the . . 
, e lot nay extend to persons unsummoned. So *what you have to do * 
is that you start,with a lottery, placing all the names of the persons 
summoned in the ballot box in the manner indicated in the High 
Court Circulàr Orders. ‘Then you call out each name under sec . 
tion 277. Then after challenges made and allowed, and' the place 
of the challenged jurors supplied under section 279 (2) you come 
to know if there is a deficiency as mentioned in the second proviso 
to section 276. This deficiency refers to the number required to 
form the quorum. In such a case the deficiency may be made up 
with the leave of the Court by calling persons from the by-standers 
(not by lot) subject to the right of the parties to challenge, This 
gives a clear and consistent meaningeo the different sections, 2 
x e . C. A. V, id 
The judgments of the Court were as follows 2— 
Rankin, C. J.—I bave “i an opportunity of reading the judg- : 
ment*which is going to be de vered by Mr. Justice Buckland with 
which I agree . " 


Buckland, J.—Under Chapter Vil, Rule 5 of the Rules of the 
Court, the three Appeals Nos. 377, 468 and 302 of 1927 hàve been 
referred to a Full Bench fef the purposes of: a final determination of nr 
the construction to be put updh the second proviso to section 276 | of ° 
the Criminal Procedure Code. . . M 


So far as the facts of these cases relate to the manner il which 
the juries wey snipanelled, they are set out in the order of reference, e 


as follows :— . M 
"In Appeal No. 377, the accused were charged under section 147 
: e » e Í - "e 
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and under section 325 read with section 149 of the Indian Penal 
Code. Ten persons were summoned to serve on the Jury. Of these 
ten, six perfons attended. Of these six, it was ascertained that one 
was serving in the office of a society of which the Public Prosecutor 
was thesPresident. An objection bting taken to this gndividual, the 


objection was sustained, and he was discharged. This left five 


persons who had been summoned. The learned Judge chose one 
man from among the by-standers in Court, added his 'hame to those 
of the five persons summoned, and from these six the jury of five 
was ohosen by lot. 

“In Appeal No. 468, the accused was charged under section bs 
ôf the Indian Penål Code. The number of persons summoned 
does not appear from the affidavits, but it is agreed that seven jurors* 
were present, two of whom were European gentlemen. These two 
were discharged on the ground thatthey did not undefstand Bengali. 
Two persons were chosen from among the by-stander$ and added to 
the fiv who remained, thus making a jury of seven. It is said that 
in these circumstances there was no choosing by lot. 

“In Appeal No, 302, the charges were laid under sections 304, 
147 and 304 read with sec, 149 of the Indian Penal Code. Twelve 
persons had been summoned to serve on the jury. Seven of these 
attended, of whom one was excused. Out of the remaining six, five 
jurors were chosen by lot”. 


The questions which arise for determination in each case are— 
(x) Was‘the jury empanelled as tequired by law? (2) If not, must 
the convictions „2nd sentences be sete gside, and a new trial 
ordered ? 


The determination of the first of these two questions will depend 
in each case on the view taken of thp provito to be „considered 
Consideration of the second question only arises after the first. has 
been determined. "T 


Statingthe matter broadly, these are two opposite views, which 

have been submitted, of the effect of the proviso. One is that in the 

~ . ‘event of there being a deficiegcy of persons Summoned a sutficient 

nurber of persons from among those present may, with the leave of 

. the Court, be added to the number of persons summoned who have 

“attended? and thata choice should then be made' by lot from the 
compasite body so formed. 


The other view is that the choice by lot Kitai to at the begin- 
ning of the section is confinedtoa choice by lot from among the 
.pemons summoned, and that when the deficiency appears the 
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number of jurors — may be choserf from such other persons* 


as may be presant, and the jury ther&by completed without any 
* further drawing of lots. 


Whiclfever view 18 the correct one, itis subject to the right of 
the prisoner to.qbject to a juror. Fhe sections relating to such right 
do not directly effect the construction of the proviso, but they may 
be considered, for the purpose of arriving at its correct 
meaning. 7 

The view firgt stated is that which has been advanced on behalf 
of, the appellants. The , argument presented to us proceeds infthe 
first'instance from section 326, which provides for summonses to be . 
issued to the number of jurors required for the sessions, “the num- 
bêr to be summoned not being less than double the number required 
for any trial.” Assuming a jury to consist of, five, at least ten per- 
son$ must be summoned, and it is said that that figure is to be taken 
as the number Óf persons among whom lots are to be drawn for the 
purpose of choosing a jury. From this point, itis argued that the 
words "deficiency of persons summoned" means deficieney of per- 
sons summoned for the purpose of making up the minimum "number 
of ten among whom lots areto be drawn, This‘argument then leads 
to the conclusion that the word “ jurors” in the proviso refers to 
potential jurors, or, as they are termed in the first part of the 
section, to “persons summoned to act as such." 


It is not possible to find amy logical reason for this indiscrimi- 
nate and indeed, one might isay, cargless use of the word A iurors" 
within the compass of one wectidh for the purpose of indicating 
different sets of persons. The argument however has this support, 
so far as it is, a question of mere terminology, that section 327 and 
328 and it may be others refgr to “ jurors" when what is meant is 
persóhs directed to attend fpr service as jurors. 

The argument also involves that the expression “ chosen by lot” 
and the word “ chosen” have been both employed.to convey the 
same meaning, viz. a selection by ballo& Again, for this ño logical 
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justification can be found, and the two cannot be regarded as syno- md 


nymous, unless there is no otMer possible construction to be placed " 
upon them. 

In the course of the argument, it was suggested that the ballot 
required by section 326 (2) as to the persons to be summoned, and 
that requiredeby ‘section 276, were intended to benefit the» prisoner, 
by ensuring ` as far as possible an unbiassed and impartial jury, 
chosen haphazard, and that this furnishes an additional reason for 
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requiring that even when the proviso has to be invoked there shall 


» nevertheless be a ballot. With this, in some meastire, I agree, but, 
inasmuch as the prisoner ha’ the right of challefige cenferred By 
section 278, I should be disposed to think that the object of the 
severfl ballots wasas much to Énsure the fair and impartial inci- 
dence of the duty of service upon juries upon those who are liable 
to it. 

The position when a successful objection to a * * juror has been 
Made is dealt with by section 279. In the first instance, the place, 
of the juror is to be supplied by any other juror attending in *obe- 
djence toa summons anl chosen as section"276 provides, thats "by 
ballot, If no such juror is present, the place of the juror to be 
supplied shall be filled by any other person present whose namæis 
on the jury list or whom the Court co1silers a proper person to 
„serve on the jury, subject, of course, toa succesSful objectioa, as 
stated in the proviso to section 279. Here the argument for the 
„appellants has to concele that in 'such circumstances no ballot is 
possible, e 

In my opinion, the view which I ies di$cusse is fallacious, 
and proceeds entirely from an erroneous conception as to the defi- 
ciency to which the proviso refers. In the course of argument, we 
were informed that it is the practice in.District Courts to ascertain 
beforehand how many of the persons summonel to serve as jurors ` 
have attended and thus determine thg "deficiency" to be supplied. 
If tha? is fhe case, in my judgment itisa practice which is not 
'authorised by law and should Be discontinued. No doubt, persons 
summoned as Jurors who do not attend are liable to fine. But*the 
stage at which it should be ascertained whether they have attended 
or not is not reached until their names are cajled out for the purpose 
of empanelling a jury. M . 

The procedure to be followed i is nominating a jury is laid down 
in Chapter L. Rule 54, of the G. C. Orders. If carefully observed, 
step by "step, no difficulty will occur. Itisto be presumed that the 
total number summoned is that required by section 326, that is to 
say, at least ten, fora jury of five, and in the aggregate there may be 
more. , This will depend upon the number require for the segsions 
and stgted in the latter to the District Magistrate, On the nimes 
beipg drawn from the box, one by onre, each after another,and 
called aleud as each is drawn, it will become appdrent who has not 
attended, and it is only when all the names have been so drawa ani 
a number of persons insuffifient for the purpose of constituting a 
jury have answered jo their names, that the pencen will become 
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manifest. . Thg deficiency will be the number by which the number CRIMINAL. 
of persons answering: their‘names’and " empanelled falls ghort of the * 1927. ` 
numberof persons €f which the Jury should consist. It is then and 
not until then that, in my opiniqn,."the, proviso begins to operate, v. 
and on that pdint being reached, the Court has to exercise & discre- Kipe-Empe oe 
tion whether to allow persons to be chosen from among the by- Buckland, S. 
standers in sufficient number to supply the deficiency, or whether to E 
adjourn the case for a fresh Jury to be summoned. 

e The circufnstances in which such discretion should be exercised, 
And how, do notcalldor consideration in this case. It suffices to 
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say that it must be exercised in such a way as to secure to» the ° 
prisoner a fair and impartial trial. 
I should like to draw attention to a recent alteration of the rule e z 


referred to, which provides that as the name of ‘each juror is drawn, * 
it shall be called aloud, and upon the juror appearing, the prisoner 
o¥ person to be tried shall be:asked if he objects to be tried by such 
juror, This furnishes the opportunity of challenging under section ‘ 
277, and if the procedure prescribed is followed, no difficulty will 
arise in compliance with.the provisions of sectiom 279 (2), since all 
the names of persons summoned will have been placed in the 
box. 

I have endeavoured to state my conclusions in aform which may 
be of practical utility, and I will now summarise them, The section 
provides, in the: first instance, : for'a ballot among the persons sum- 
moned under section 326, all of bom may or may ndt be. present. 
When.their names have *b&en exhausted, ifa Jury.has not yet been 
empanelled, the Court may, in its discretion, allow the number e 
requisite to complete the Jury to be chosen from among the by- 
standers, or may adjourn the case for a fresh jury to be summoned. : 

As each name is drawn and:called aloud, if the person summoned 

answers, oras each,;juror is ghosęn from among the bystanders, 

should that point have been reached and that course be permitted, 

the accused shall be asked if he obje@ts to be tried by such juror. 

Should the objectiorf be allowed, the Court should proceed as laid, - 

down in section 279 (2), adópting the course prescribed according as 

tHere are or not persons left from among those summoned whose | 

names have not been drawn, e. 

* It now only remains to give, with respect to the three Appeals, 

the replies to the questions submitted to ys, but befofe so doing Ted 

I may state that it follows from the foregoing that Bholanath 

Hasra v. King-Emperor (1) and Roshan Ali xy, King-Emperor (a), 
(1) (1926) 49 C. L, J 5541. (af (1927) 46 C. L.J. 160. 0, |° 


CRIMINAL. ` 


1927. ° 
x — 
Kedar Nath Mahato 
v. 
"The Emperog. 


Buckland, F. 
. 
. e 
. . 
e 
. 
* 
. 
. e 


* points as may yet have te be determined. 
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so faras they lay down aedifferent principle, should not be 
fellowed. , 

As regards Appeal No. am the answer to a first question is 
that the y Jory was not empanelled ag required by law. In this case, 
therefore, the convictions and sentences will be set aflde, and there 
must $e a re-trial with a Jury duly empanelled in the manner 


prescribed. 
„The accused persons in this case will be on bail to- the satisfac- 
tion of the District Magistrate. : 


AS regards Appeal No. 468, the Jury was,in effect canpa 
as permitted by law from the five persons summoned and the two 
chosen from among the by-standers and the case, therefore, will bg 
remanded to the Division Bench to dispose of iton such other 
* 

- As regards Appeal No. 302, the jury was empanelled as requir- 
ed by Jaw, and there will be the same order of remand in this case 
asin Appeal No, 468 

Cuming, J.—I agree and have nothing to add, 

Ghose J.—I agree in the judgment just now delivered by my 
learned brother Mr. Justice , Buckland. 

Mukerji J.—I agree in all that my learned brother Buckland J. 
has said in his judgment, and desire to add a few words, 

To put upon the second proviso to section 276 any of the 
interpretations contended for on behalf of the appellants would 
legd to an aUburd position which gould never have been intended. 
Suppose out of ten persons summoned te” fct as jurors, five namely, 
Sr to Ss, attend. According to one of these interpretations at least, 
one more, say P1, will have to be taken from the persons present in 
order that there may be a choosing of five by lot out of six; 
according to another, at least five more say Pr to Ps, will have to 
be so taken so that there may, beean effective lottery with equal 
chances ; according to a third, the whole body of persons pre- 
sent, say Pr to Px, will havè to be taken though on the face of it 


™.*such a procedure would be impracticable. * Acfording to all the said 


‘interpretations, the word “ chosen” in fhe proviso, means “ chosen 
. by lot. ** All of the two series S and P will, therefore, be in the 
ballot box. If sections 277 to 279 are now applied, suppose the 
drawing ‘gives one of the S series as the first man, and he being 
objected to’ with succesg goes out. So long as, the dfawing does 
not give another of the S series, but of the P series only, all the 
latter will have to go out automatically and not have to serve, 


,* though sever objected®to, unless one or more of them are again 


* *. 
. e$ . EE . Pe 
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» e e 
selected from the general body under the last part of the first 
paragraph of clause (a) of section 279.« Could such a result have 
been intended a a . 

In my ‘opinion, section 276 with alf its provisos is a general sec- 
tion, dealing with the general nafure of the procedure, and the de- 
tails of that prdtedure are given in sections 277 to 279. I am *also of 
opinion that the words “with the leave of the Court” in the sgcond 
proviso to section 276 give a discretion to the Court to proceed 
or not to proceed i in this particular way, ‘namely, allowing persons 
in Court to come in as jurors accordingly as it thinks fit : it is not 
difficult to imagine cages in which such a procedure will nôt be 
resorted to. Iam further of opinion that the words “ the plece, 
of such juror shall be supplied by any other juror attending in 
obedience to a summons and chosen in manner provided in section 
276” in section 279, clause (2), clearly point to S series only tak- 
ing’ part in the ballot, and that the section cannot be worked if B 
series are to take part in it. : 

D. K. R. Reference answered. Appeal No. 377 to be retried. 
Appeals Nos. 468 and 302 remanded to the Divi- 
ston Bench. $ 


. 


Before Mr. Justice Cuming and Mr. Justice Cammiade, 
GUIMON} DASI t7 
e *, $ 


TARINI CHARAN PORAL* 


Award—If etforceable—Flling amabd in matters referred to arbitration without 
intervention of Court, pendigg suit—Adjustment of matters in dispute— 
Civil Procedure Code (Act V of 1908) Secs. 89, 96 (3), O. 23 R. 3—Second 
appeal —Decree on compromise—No consent —No decree. 


An award made on a reference to arbitrations without the intervention of the 
Court, during the pendency of & suit, is not an adjustment of the matters in dis 
pute within the meaning of rule 3 Oger 23 of th& Code of Civil Procedure, whene 
one of the parties objects to its being so recorded, Such an award cannot, be 
enforced under section 89 of the Code of Civil Procedure, in the suit? AMonilal 

* 

*» Appeal from. Appellate Decree No. 164 of 1925, against the decree of 
Babu H, C, Mitter, Subordinate Judge, and Court, of Hooghly, dated the 4th 
August, 1924, reversing that of Babu Bijan Lal Muklferjee, Munsiff, znd Court, 
of Serampore, dated the sth February, 193, and remanding the case to that 
Court, i os 
. . 
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MMtilal v. Gokul Das Rewji (1) (per McLeod C. J.) followed, Ghulgn Khan: vi 
Muhammad Hussan (2) referred to. e 
* Where the Court of appeal held that consent of parties did not exist and 


granted. no decree, a second appeal is hot barred by sub- -segion (3) of spction 96 


of. the Code of Civil. Procedure. 
Appeal by the Defendant. i ° 
Suk for declaration of title and for recovery of possession; 
The material facts appear from the judgment. ` 
“Babu Shyama Prosad Mookerjee for the Appellant. - 
Dr, Jadu Nath Kanjilal and Babu Nani. Lal Dey for the 


Respondent, ò 
C. A. V 


The judgments of the Court were as follows + s 


Cammiade, J :—This appeal arises out of. a suit for declaration. 
ofthe plaintiffs’ title to certain larfds and for recovery "of possessidh. 
During the pendency of the suit, a composition ‘was arrived at 
between the parties in criminal proceedings pending between them, 
relating, apparently, to the same lands, ‘The parties agreed to 
refer the matter,in dispute to the arbitration of the zemindar. 
When the zemindar gave his award, the defendant, in whose favour 
the award was made, filed it in Court and prayed that a decree be 
passed in accordance therewith. The plaintiff refused to abide by 
the award, making various allegations against the zemindar. "The 
learned Munsif who tried the suit held thát the award was an 
adjustment ofthe matters in dispute within the meaning of rule 3 
order XXIII of the Code of Civi? Proeglure, and he passed M 
decree in accordance with this award. 

On appeal, this decision was reversed on’ the ground that the 
above finding on the question of law was erreneous, The learned 
Subordinate Judge who heard. the appeal remanded the suite for 
trial on the merits. 

The defendant has appealed. to. this Court. 

. A prelifninary objection isetakefi on behalf of the respondent 


-— no second appeal lies. This objection is based on subsection 


13) section 96 of the Code, which provides that no- appeal shall 
lie ‘from g decree passed by the “Court with the consent of parties. 
* In the present case, the learned Court’ of appeal below has Held 
that consent of parties did not exist, and has granted no decrae. 
The objection, therefore, i is not maintainable. `e 


1 


„(9 (1929),1. L. R, 45 Bom. 245., 
(a) (1901) I. L. R. 29 Calc. 167 5 L R, 291, A, 51, 
e e 
: ; 


E 
e, s: * , 
„Mor KLydi] `. aicn court. .' . — _ Or 


The.only question in the-case is whether or not.an award made ° E 
* :0n;a reference" to arbitration, without the intervention.of the Coug, 4 1927. 
during ght pendengy of a suit, may Me regarded as an adjustment of p died Dasi 
the matters in dispute under the provisions of rule 3 order XXIII, MN E 
when :one .ofethe parties objetts to its being so recordef. This Phi d n rd 
matter chas been considered in its various aspectsin a seges of EEN 3. 
cases, and ne furtherdight can be thrown upon it, There is no —-— 
judicial pronouncement iby a Bench of this Court on the question ; 
‘byt there are two reported decisions of Mr. Justice Rankin, a$ he 
then was, sitting von the Original Side.of this Court, rtamely 
the cases of Zhe Dehari Lea Co. Lid. v. The {ndia General Steam e 
Navigation Co. Lid.(1) and Amar Chand Chamaria v. Banwari 
“Lall Rakshit,.(2). In both these cases, the learned Judge held 
chat an award made, .on a, reference ta, arbitration during the, 
p8ndency-of.a Suit neither inadé under the Second Schedule to the ° , 
\Codevof Civil Procedure nor under the Arbitration Act could not 
be enforced in the suit. In the second case mentioned above, his 
Lordship expressed hts disagreement with the view taken by the 
High Court of "Bombay in the case of Manilal Motilal v. Gokal * 
Das Rowji (3) that, such a submission could be enforced in the 
suit under the general law of contract. 


There is practically universal agreement that section 89 of the 
Code of Civil Procedure is a bar to the enforcement of the award as 
such, although Fawcett J. m the case of Manilal Motilal v. Gokal ° 
Das Rowji (3) following the digfum of Davar J. ir Hasakkbai v. 
famnabat, (4) held thet®%rule®3 order XXIII game within ‘the 6 
meaning of the words “any other law for the time being in force” . 
in section 89 of the Code of Civil Procedure. With all respect to 
the learned Judge, I agyee with the contrary view taken in the j 
same case by McLeod C. J. and the reasons given by him. 


As regards the view that, in epite of the provisions of section 89, . ‘ 
an award made ona reference to arbitration during the pendency of 
a suit is enforceable under the genetal law of contract, it seems to 
me that there are Stróng reasons against its acceptance, As has g” 
been pointed out’by Rankin J. in Amar Chand Chamaria v. Ban- 
wari Lall Rakshit (2) and by McLeod C. J. in Shavakshew v. Tyab, 
Haji Ayub (5), the Code makes elaborate provisions for the control 
by the Court, of proceedings in arbitration held on a raference 


(1) (1920) 5 C. Won. 127. (2) (1922) L L.R 49 Cale. 608. e 

:(g) 42920) I. L, R. 4$ Bom. 245. ° (4) (1912) I. L. R. 37 Bom. 639. . 

(8) (1916) JI. L. R. 40 Bom. 386, . 
e. 
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through the Court, and it is inconceivable that the ‘Legislature 
intended that it should be open to the parties to “cast aside these e 
provisions and carry on the proceedings in any, way théy, choose. 
Of course, if the parties agree about the result of the proceedings, 
there i$ an end of the matter ; but. if they do not, the fact that the 
proceedings are illegal nullifies the award ‘of the arbitrator. If 
indeed the view expressed in the case of Manilal Motilal v. Gokal 
Das Rowji (x) were correct, an award made ‘in such. circumstances 
should be enforced even if both parties objected to it. Such was 
the Case in Ghulam Khan v. Muhammad Hassan (2). Their Loxd- 
¿ships ofthe Judjcial Committee have laid it down very clearly in 
that case, that once a suit has been instituted all proceedings 
in arbitration are subject to the control of the Court. It is not 
permissible to the parties to deprive, the Court of its jurisdiction 
by private reference to arbitrdtion ; and’no award made on stich 
refergnce, unless consented to by both parties can ‘be enforced in 


` the suit. 


The-view of the law taken by the learned Subordinate Judge is 
correct, This appeal is, accordingly, dismissed with costs. 


Cuming, J :—I agree. . 
A, T. M. Appeal dismissed. 


(1) (1920) I. L. R. 45 Bom, 245. (27 (1901) I. L. R. 29 Calc. 167. 
e 
* é rm 
. [] e 
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CIVIL REVISION 
Before Mr. Justice M N. Mukerji. 
. SATISH CHANDRA DE SARKAR, 


p. . 


. 
RAKHAL CHANDRA SAHA AND ornzmns.* 
e ` e 
Party Application under O. 21 R. 90, Civil Procedure Code (Act V of 1908)— 
Anction-purchaser, if necessary fariy—Civil Procedure Code, Sec prs, — 
Bror of law. 7 


è 


* Civil Revision No. 1048 of 1926, against the order of T. H. Ellis Esq, 
Additional District edge of Dacca, dated the 23rd January, 1926, affirming that 
of Babu J. N. De, Munsjff, of Narainganj, dated the 31st October, 1925. 

e 


5 


^w 


jt 


t . 
t 2 ^ 
VoL XLVIL) ^.  .  uicucovwnr. Eu 


e . 
Dubitanté: An application under order, 21 rule go ofthe Code of Civil 


, Procedure to set askie an execution sale, though made within the prescribed 


period of limitation, *is bad if the auction-purchaser bas not b&n made a 
party therdin, Pa 

An error on a question of limitation $% not necessarily such an errorgs would 
bring the case within the purview of section 115 of the Code of Civil 
Procedure, . ^ 

Held on consideration offacts and circumstances, the present case was not & 
fit one for revisiod, e 

‘Application for Revision under section 115 of bis Code of Civil 
Procedure by the Auctton-purchaser. 


Application for setting aside execution sale under O. a1, R. "go" 
Civil Procedure Code. 


ae material facts appear fgpm the judgment. 


* Babu Suresh Chandra Talukdar for the Petitioner. . 
*Babu Kanaidhan Dutt for the Opposite Party. EE 
C. A. V. 
The following judgment was delivered : ^ d 


Makerji, J«: . This rule arises out of an applicztion under order 
21, rule go of the €ode of Civil Procedure which was filed on 
behalf of the judgment-debtors on the 4th April 1925 in connection 
with a sale that had taken place on the 11th January 1922. In the 
application as originally filed the auction-purchaser was not made 
a party. He applied.on thé sth September 1925 to „be made a 
party to the proceedings and on, that day an order was made to 
the effect’ that he should Be" Bude. a party. The «pplication was 
dealt with on its merits by the learned Munsiff of Narainganj who 


.on the goth October 1925 set aside the sale and directed the decree- 


holder to take steps for re-Mle of the property. From this order 
appeals were preferred by the judgment-debtors as well as by 
the auction purchaser.and the result of these appeals was that the 
learned Additional District Judge pf Dacca affirmed the ogder which 
the learned Munsiff had passed. The "huction purchaser had now 


moved this Court and Sbtained the present Rule. r 


The question which iie in thfs Rule is whether the , applica- 


tion under order 21 rule go of the Codé of Civil Procedure Was com- « 


petent in as much as the auction-purchaser was not madéa party 

therein till Igng- after the prescribed period of limitation fof such 

an application had ‘expired. The questior® raised is one not free 

from diffculty. The learned Munsiff was of opinion that there was 

no analogy between the addition of a party im a suit and that in 
e . 
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an application under order ar rule go of the Code of “Civil Proce- 
» dure and that it would not have mattered in the le&st if the name of, 
the auction-purchaser was ndt mentioned in thg application. In his 
opinion all that is required by the law is that before the sale can be 
set dide or confirmed the notice of the applieation has to be 
serged upon the auction-purchaser and that such notice should be 
given by the Court whether the applicant does or daes not pray there- 
for. Upon a consideration of the relevant provisions of the Code I 
am inclined to agree with the learned Munsiff in the view that he 
hag taken. There are, however, conflicting decisions ‘on this pgint 


. ig the different courts. In the Patna High Court Mr. Justice Ross. 


sitting singly held in the case of Sumitra v. Damri Lall Kuer (1) 
that the auction-purchaser is a necessary party to an applicatiorf to 
set aside an executiog sale, and where he is not made a party with- 
„in the time allowed by the law for making the" applicationg the 
application cannot be entertained. The Patna High Court, how- 
. ever, in a very recent case has taken a contrary view. A Division 
Bench of that Court in the case of Zswamdas Marwari v. Biseswar 
Lal Marwari (2) overruled the contention that was put forward on 
behalf of the auction-purchaser to the effect that itis necessary to 
have the parties affected by the application as parties to the appli- 
cation and held that the whole object of rule 92 order 21 is to pro- 
vide that no adverse order be passed in the absence of the-persons 
affected by the order and that in ong sense all the decree-holders 
and the auction purchaser are to be treated as being parties to the 
" proceeding inasmuch as their name ,are already on the record. 
The learned" Judges purported to follow another decisio of 
the same Court in the case of Musst. Bibi Zainab v. Paresh 
Wath (3). The Bombay High Court, has held definitely 
in the case .of Ganesh Bab Naik v. Vithal Vaman (4) that 
in a case under order 21, rule 89 af the Code of Civil Procedure to 
which the same considerations’ would apply, although the auction 
purchafer was a necessary party’for the determination of the ques- 
tion which would arise under order 21 tule, 9a of the Code of Civil 
Procedure an application*in which he was not made a party but 
‘which, was filed within thirty days was not bad on the ground that 
‘he was not made a party therein, The same view appears to have 
been taken in Oudh [Addur Rahman v. Har Narayan Dag (5)]. 
“There ig a decision of the Allahabad High Court unger the Code of 
1882 in which acoftrary view was taken.’ That sis the case of 


(1) 52 I. C. 61. (2) (1926) C. W. N. Pat, Sup. ‘83. 
E (1923) 4 Pate L. T. 491. (4) (1912) 1. L.R. 37 Bom, 387 
(5) (1922) 68 1. C. %38. . " 
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Akgauhar Khan v. Bansidhar (1). It may be pointed out that this * Oir. 

decision was by Mr. Justice Burkitt sitting alone. So far as this (1927. i 

Court is concerned there is no case on the point reportedsin any of ° Satish Ch du : 
the authosised reporte. "There are, however, two unreported deci- De Sarar, 

sions one in the case of Ajeuddin Akamed v. L. Khoda Bux Ajond- Rakhal Chanda 4"* 
kar, the report df which is printed in (2) and also a decision in Saha, . 


Civil Rule No. 950 of 1923 in which it has been held that an appli- Mukerjiy, $. 
cation under Oder ar, rule go of the Code of Civil Procedure =. 
though made within the period of limitation prescribed for such ay 
application iz bad if the auction-purchaser has not been made a 
party therein. These two decisions, therefore, take a view contrary 
to that which the learned Munsiff has taken and were it not for tife e 
reasons which I am about to-state and on account of which I do not 
consider this case to be one which calls for our interference it would ° ? 
have been necessgry for me to fallow these tfo decisions although ° - 
I may say, as I have already said, I do not agree with them, I may* 
state here that for myself I am inclined to take the same view of an f 
application like this as was taken of an application under section 105* . 
Bengal Tenancy Act in “the case of Maharaja Bir Bikram v. 
Ambika (3). The considerations which weigh with me in not inter- 
fering with the ordex that has been passed are, firstly, that an error 
on a question of limitation is not necessarily such an error as would 
bring the case within the purview of section 115 of the Code of Civil 
Procedure ; secondly, the auction-purchaser in the present case is 
the Sadar Naib of the decree-hélder and was looking after the exe- 
cution proceedings allalong on bhar of the decre@-holder as, 
appears clearly from a vakalathama Which was filed in 4he execution 
proceedings on behalf of the decree-holder and to which my atten- ? 
tion has been drawn ; and, thirdly, the findings of the Courts below 
on the question of the service of the processes and sale proclamation 
and generally on the question gf the proceedings held in connection s . 
with the sale clearly go to show tat a fraud was perpetrated on the ° 
judgment-debtors by the decree-holder and presumably also in 
collusion with the auction-purchaser who» is but an officer of the 
decree-holder. In such a «age as this merely because there has been sy 
an error on the part of the Munsiff with regard to the view that may 
be taken on the question of limitation aforesaid, if really there has 
been any error at all, I do not think this isa fit case in which this 
Court should exercise its powers of revision. 

I am accordingly of opinion that this Rule should be discharged ES 
but I would make no order as to costs, 


A. T. M. ° Rule discharged. ^ 
(1) (1893) I. L. R. 15 All. 407. (2) go l.c. 5. ; 'e 
[el (1926) 43 C. B. J. 591- TN . 
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. Before Mr. Justice M. N. Mukerji and Mr, Justice S. C. Mallik, 
2 * ! ` t 
. . 
TAMIJANNESSA KHATUN. u^ 
CiviL : A 
— e 
1927. v. e 
ec « 
Supe, 1. PURNA CHANDRA CHAKRAVARTY AND OTHE3S* 
e 
kd 
Ekparte decres—Setting aside of—Civil Procedure Code (Ack V of 1908) O.9, 
f. 13—Bengal .Tenancy Act (VIII of 1885) Sec, 153A—Deposit—Amount 
alleged to be noi due— Report of Select Committee, PL 
* Section 1 53A of the Bengal Tenancy Act contemplates a deposit to be made 
in all normal cases, where a decree has been passed for any amount in a suit 
between the landlord and tenant as such, 


"In all cases the Court ha power to male an order for fhe deposit ae any 
amount whether there has been an admission or not. 


The Court should regulate the amount of the deposit and in all cases it should 
secord itg reasons for the order it passes, whether it requires or excuses a deposit : 
Tara Sanka? Ghosh v. Basiruddis (1) distinguished and Chandra Dhur Deb v. 
Bhola Rai (2) dissented from. 

It is not permissible in construing provisions of the section, to refer to the 
report of the Select Committee. ° 


The observations of the Select Committee do not support the contention that 
no deposit under section 153A of the Bengal Tenancy Act is necesszry where the 3 
defendant does not admit that any amount is due from him. 
Application for Revision*under section 115 of the Code of 
Civil Procedure by the Tenant*Defendgnt. 
The material facts appear from the judgment of Mukerji, J. ° 
Babus Rajendra Chandra Guha and Bepin Chandra Basu for 
the Petitioner, 083 : 
. Babu Jatindra Nath Sanyal for theeRespondent in No. 841. 
Babu Biraj Mohan Mojuttdar, for Minor Respondents in 
. Nos, 84t and 842. E ° 
Mukerji, J :—These two rules relate towo suits for rent which 
were decreed exparte on the. 24th eMarch 1926. The defendant 
applied under order g rule 13 for setting aside the said exparte 
decrees and prayed for exemption from making the deposit neces- 


arc 


' . 


e 
. * Civil Rules Nos. 841 and 842 of 1926 against the order ofethe Subordinate 
. Judge, qth Court, Dacca dated the 22nd April and 4th May 1926. 
a (1) (1915) 19 C. W. N, 970. ° 
: ` (2) (1921) Pat. 301 ; 62 L C. 8o. 
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safy to be made under section 153A of Bengal Tenancy Act. The CIVIL» 
Subordinate Judge refused to grant the exemption and ordered the e * 1937, 
decretal gifounts” tg be deposited Within 7 days, and on the T e 
amijannessa 

defendant failing to comply with the order, rejected his petitions. IMS 
The defendantsethereupon moved this Court and obtained "these Pun. Chandra 
rules. PE Chakravarty 

The petitionar's contention in these Rules isto the effect that Mukerji? g. 


as she had nevgr admitted that any amount is due from her to the aa 
decree holder, no deposit is necessary. In support of this conten- 
tioy reference has been made to the observations of the Select 
Committee which considered the Bill which was qventually embo- 
died in section 153A of the Bengal Tenancy Act (section 47 of 
Act T, B. C. of 1907 and Act I, E. B. C. of 1908) and reliance has 
also been placed on certain decisions to gome of which Ishal . 


presently refer. . š * 
To construe the provisions of the section it is hardly permissible 
to refer to the report of the Select Committee, but if it is, I may, 
point out that while the report refers to sections 149 and t§o of the 
Bengal Tenancy Act which provides for payment in cases of 
amounts which are admitted it also refers to section 17 of the 
Provincial Small Cause Courts Act 1887, which provides for the 
deposit of the amount due under the decree, irrespective of any 
such admission. The observations of Select Committee taken as a 
whole do not support the petitipner's contention. 
Ona plain reading of the section n clear to my mind fhatit 
contemplates & deposit to, pe madé inall normal cases, where a" 
decfee has been passed for any amount in a suit between the land- 
lord and tenant as such. That the application to set aside the 
exparte decree under orgler IX, rule 13, or for a review of judgment . 
underesection 114 and order XLVII, rule 1 of the Code of Civil 
Procedure must contain a statement of the injury sustained by the 
applicant by reason ofthe decreé or* judgment is clear from the 
first paragraph of the section. Clattse (a) provides that the*applica- š 
tion shall not be admitted unless the applicant has deposited the 
amount admitted by him as gdue to the decree holder, or such * 
amount as the Court may, for reasons 'to be recorded by it in writing, 
direct, clause (b) confers upon the Court a discretion to exempt : 
the gpplicant from making the deposit, if after considering the 


statement of ipjury the Court is satisfied that no such deposit is P re 

necessary but the reasons for the exemption Have to be recorded d 

by it in writing. Unless, therefore, the Court grants an exemp- s 

tion under clause (b) the deposit must be made. If there is an 3s 
ES . e e . 
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"admitted amount the deposit may be of the admitted Amount, but 


ein all cases the Court has power to make ah order for the, 


deposit of? any amount whetMer there has begn” an admission or 
not. The section does not say that it is only in a case where 
there Bas been an admission of any amount dge, that such a 
depqsit has to be made, or that the deposit must be in respect of the 
admitted amount only and not of any amount in excess thereof, 
The obvious intention of the legislature is that tht Court should 
régulate’ the amount of the deposit, and in all cases it should 
recerd its reasons for the order it passes, whether it requires, or 
, Oxpuses a deposit, 


One of the cases relied upon on behalf of the petitioner is 
Tara Sankor Ghosh v. Basiruddi (1). At page 971 of the reports 
there is a passage whigh runs thus: In our opinion, it is plain 
that the requirements of section 153A have been fulfilled ? the 
defendant was not bound to make any deposit, because he did 
enot admit that any money was due from him to the plaintiff in res- 
pect of, the holding for which rent was claimed.” This passage 
taken by itself, no doubt, support the petitioner’s contention, The 
question whether the Court can require a deposit to be made when 
there is no admission, however, did not arise in that case and the 
only ground upon which it was contended that the deposit was 
necessary was that there was an admission, I am not therefore 
pressed by the authority by this decision. ` The only other case 
cited òn behalf of the petitioner to which reference need be made is 
‘that of Chandra Dhur Deb v. Bhola Keg (2) the decision of a learned 
Judge sitting singly from which I feel I must dissent with all respect. 
It may be mentioned that Beachcroft, J. in Civil Rule No. 541 of 
1921 decided on the 18th November, 1922 «See 61 I. C. 444) held 
that where an application is made to set aside an exparte*decree 
for rent and the tenant denies thas any rent is due and consequen- 
tly no deposit is made under section 153 clause (a) of the Bengal 
Tenancf Act, the court is got jfistified in admitting the application 
without recording in writing, under clause (b) of the section that it 
is satisfied that a deposit i$ not necessary. 


The learned Judge in these cases appear to have given sufficient 
reasohs as to why the entire decretal amounts should be deposited, 
and on failure of the petitioner to comply with the order reqtiring 
such defosits has digmissed the application, for setting aside the 
exparte decrees. In my opinion his orders are right. 


(1) (1915) 19 C. wA- 970. (2) (1921) Pat. 301 ; 62 1, C. 89, 
; e 
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The Rules must accordingly be discharged with costs hearing fee evi 
a gold mohurs,in the case in whic the opposite party have F 19:7. 
V Ad 
` appeared. , . . e Tamijannessa 
e ; 
Wallfk, J :—T agree. seco 
e ; amo 
A. T. M. ‘ Rule disharged, P nee 3 
: Mukerji F 
: " 
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Before Mr. Justice Page and Mr. Justice Graham. : : 
j L] e. . " . 
l BANKA BEHARI DEB ; idm 
° 1927. 
0. : ° ^ * 
$ i Fune, 8 
BIRENDRA NATH DUTT AND ANOTHER* 1 = 
Appeal—Order of remand ultra vires—Inherent pomer—Civil Procedure Code 
(Act V af 1908), Secs. 100, 151, O. 41, R. 23—Order purporting tobe passed 
under O. 41 R. a3 Civil Procedure Code. 
Ww Per Curiam: Where the learned Munsiff who tried the case, did not deter- 
mine the case upon a preliminary issue, but heard and decided the suit on the 
merits, an order of remand could not validfy be made by the appellate Court 
under O. 41 R. 23 of the Code pfgCivil Focedure, and no appeal lay from such 
order of remand, if made: Mani v, Ramtaran (1) and other cases followed : » 
A Court ought not to make use of the inherent jurisdiction with which it is 
invested in circumstances to which the provisions of the Code of Civil Procedure s 
are applicable: Ghuenavi v, The *Allahabad Bank Limited (2) and Mani v. 
Ramiaran (1). . ih s; . 
< 
Where the order of remand was made without jurisdiction, the High Court z 
treated the memorandum of appeal as ag application to the Court to revise the . 
order under section 115 of the Code of Civil Prfcedure : Baikuniha v. Sita Nath 
(3) and other cases, 9. te 
e " ii x 
# Appeal from Appellate Order No, 377 of 1926, against the order of Babu a 
Girija Bhusan Sen, Subordinate Judge of Cacher, dated the 3oth June, 1926, 
reversing that of Babu Devi Charan Ray, Munsiff of Silchar, dated’ the igth 
December, 1924 and remanding the case to the trial Court for retrial, e. e 
o) Go) E L. R. 43 Calc. 148, e A . 
(2) (1917) I. L. R.*44 Calc. 929 ; 26 C, L, J. 49. à "1 
(3) (1911) I. La R. 38 Calc. 421. . 
. e bier |a xt 
s 
. > 
e . 
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Civie. © Per Page, F: An appeal dees not lie from an order of remand, if ultra vires 
Å xum and not a decree, though it purpoits to be made under O, 41 R. 23 of the Code of 
vw * * Civil Procedure : Basumati v. Taritbasani (4) and other cases dissented 
Banka Behari Deb from, ° * . 


M i TE : 
ot Biréndra i Dutt Appeal by the plaintiff. 





The material facts appear from the judgment. 
Babu Trailokhya Nath Ghose and Paresh Lal Shome for the 


Appellant, . 
Babus Harendra Kumar Das and Benoyendra Nath Palit for the 
Respondents. 


se^ 


. * The judgments of the Court were as follows : 
Page, J. This is an ‘appeal from an order of ‘the learned 
Subordinate Judge of Cachar remanding for re-trial a suit heard 

* by the learned Munsiff*of Silchar. At the hearing of the appeal 
ù preliminary objection was taken by the respondents that no appeal 

lay ffom the order of remand. It appears that after the hearing 

of the suit had been concluded the defendant raised the ques- 

e tion whether a large number of persons, more {han twenty in num- 
ber, represented by the plaintiff in the suit, were not members of an 
unregistered Company within section 4 of the Indian Companies 
Act. During the hearing of the suit no issue was raised with res- 
pect to this question although a few casual questions were addressed 
to the plaintiff on the subject, and the learned Subordinate Judge 
took the view that the issue as to whether the persons represented 
by the plawhtiff were members ‘of an unregistered Company formed 
for the purpose of carrying on a bufiwess for gain ought further 
to be investigated, Accordingly, the learned Subordinate Judge 
ordered that : * As the decision of the case mostly depends upon 
the question whether it is an association or° company or partner- 
ship: consisting of more than 20 members, acquiring lands for the 
d purpose of gain and as no, spgctfic objection was taken in the 
- defendapts’ written statement, and no issue was framed, and evi- 

dence was not fully gone into, the case must go back to the 

** Lower Court for the determination of the*question. I, therefore, 
frame the following issue é Whether fhe plaintiff and 28 persons as 
mentidned in Schedule 1 of the plaint formed a Company or sasso- 

ciationeor partnership for acquiring lands for the purpose of gain, 

: andeif so, whether the suit is maintainable under: section 4 (2) of 

2 the Confpanies Act, The Court below will allow *the parties to 
give evidence on the point and hear their arguments, and if it is 


(4) (1918) 31 C. IL J. 354. 
e 


` 


Vor. XLVI] J HİGH COURT. — 4" i i 
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~ Li 
satisfied that they have formed a Cempany or association or CIVIL. 
partnership fop acquiring lands Mér the purpose of gain, : 1927- 
$ . . s 
and it was nqt registered under, the Companiese Act, thé, , Bohan Deb 


suit will*be dismisfed. But if the case does ‘not come within 
the purview of section 4 (2) of the Indian Companies Act the suit : 
will be decided*on the merits on the evidence already adduced by Page, J. 
the parties, He will consider the effect of the defendants’ ' pur- mE 
chase by kobalg (Ex B) ie. whether they have purchased 1 Bigha 
of plots Nos, 2b6, 207 or 208 or less. The appeal is, therefore, 
allowed. ‘The decree of the lower Court is set aside, and the suit 
is*emanded to the lower Court for disposal according to the direc- 
tions given above. Costs will abide the result.” *It is against this 
ayder that the present appeal is brought. 


v. 
Birendra Nath’ Dutt. 
fme 





In support of the preliminary objection the learned vakil for 
the, respondente contended tĦat no appeal lay from the order 
of remand as made, because the learned Snbordinate Judge had 
no $urisdiction to make the order under Order 41, rule 23.* It is 
abundantly clear that the order of remand as made yas passed 
without jurisdictién, because the learned Munsiff who fried the . 
case did not determine the case upon a preliminary "issue, bnt heard 
and decided the suit upon the merits. The condition precedent, 
therefore, to the exercise of the power of remand with which the 
court is invested under Order XLI, rule 23 was not fulfilled, and 
the order of remand as made could not validly have been passed 
under Rule 23, and was ultra vires, the court that passed ia The 
result is that no appeal lies, from the order as made, for under 
Order XLIII (1) (4) an appeal only lies if the order*of remand has 
been passed under order 41 rule 23. 

Again, the order for remand as made, in my opinion, did not 
itself, finally determine all o* any of the matters in controversy 
between the parties, and it was not a decree within section 2 of s 
the Code of Civil Procedure, thereforey no appeal lay from this order 
of remand as being a decree withig section roo of the Civil Proce- ` 
dure Code. ‘The opinion that I híve stated, namely, that 
the lower appellate Colirt*possessed no jurisdiction to pass the order ,* 4 
as made under Order XLI Tule 23*0r otherwise, is in consonance 
with the view expressed upon this subject by Jenkins, C. J. and 
Chatterjea, J., in Mani Mohan Mandal v. Ramtaran Mandal, (1) 
by ‘Walmsley and Huda JJ. in Mohendra Nath Chakravasti v. à. 


Ramtaran Bondopadbya (2), and by Greaveseand B. B, Ghose JJ. a 
(1) (915) 1. L, R. 43 Calc, 148. * (2) (1919) 31 C. L J. 357. j 
é . . *. 5. *e 
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Civite tn Radha Krishna Saha v. Kamal Kamini Dibya (xr). «The order 
NA x now before the Court having been made  withogt jurisdiction, | 


Banka Bead Dep 224 being ene from which no gppeal lies, in my opinion, this Court 
has jurisdiction to treat the memorandum of @ppeal as ar? applica- 
7 tion tothe Court to revise the eorder under section 115 of the 
Page, F. Code of Civil Procedure: Baikunta Nath Goswami v. 
i Sita "Nath Goswami (2) Mohini Mohan Ray v. Ramdas Paramhansa 
(3) ;. Merali Visram v. Sheriff Dewji (4) ; and Rajah Venkata 
Rammayya v. Veeraswami (5). I am clearly of* opinion that 
in the exercise of the powers which this Court possesses under 
section 115 of the Code of Civil Procedure the Court ought toet 
* aside the order of remand that has been passed in this case as 
having been made without jurisdiction. It was urged by the learnad 
Vakil for the appellant that in as much as a Court to which an 
appeal lies has jurisdicflon to remarfi a case in the exercise of, its 
Inherent jurisdiction in that behalf [Ghusnavt v. Zhe Allahabad 
Bank Limited, (6)| the Court ought to treat this order having been 
fnade in the exercise of the inherent powers possessed by the 
e. learned ° Subordinate Judge. I am not disposed to hold that the 
learned Subordihate Judge in the proper and exceptional circums- 
tances in which the inherent power of the Court may be involv- 
ed would not have jurisdiction to order a suit to be remanded. 
Indeed, Ishould insist that he had ;but it is now well-settled, 
that a Court ought not to make use of the inherent jurisdiction 
with which it is invested in circumstances to which the provisions 
ef the Codé of Civil Procedu% ge applicable : Ghusnavi v. The 
Allahabad Bark Limited (6), Mani Man Mandal v. Ramtaran 
Mandal (7). 

The result is that the order to which exception has been 
taken will be set aside, and the learned Subordinate Judge „must 
x . proceed to hear the appeal according to law. In making this 
order ina general form we do 90 because it is undesirable that 
we shou]d dictate to the learnegl Subordinate Judge the course 
that he should follow wit? regard to the appeal that has been 
. preferred to him. Itis enpugh to QRY* *that whatever order he 
elects to pass must be one tha? conforms to the law. 

I ath, of course, aware ofthe decisions in Basumati Debi v. Tarit 
basani Dasi, (8) Parbati Charan Saha v. Secretary of State Jor India 


v. 
Birendra Nath Dutt, 
— esas 


. ( (1922) 35 C. L. J. 345- (2) (1911) I. Le R. 38 Calc. 4a1. 
$ (3) (1923) 28 C. W. N. 271; (4) (1911) -L L. R; 36 Bom. 105 
š (s) (1917) L L. R, 41 Mad. 554. (6) (1917) 1. L, R. 44 Calc. 929. 
(7) (1915) I. L. R, 43 Calc. 148. (8) (1918) 31 C. L. J. 354. 
Pd mom e. . ` 
- e : 
y í . te : bd 
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in Council (1) ; Bhairab Chandra Duk v. Kali Kumar Dutt (2) ; cv, 
Kayem Biswas $, Bahadur Khan (3); Gokul Prosad Har Prasad v,. r gU 
Ram Kumar (4)? Kulsum-unnissa v2 Ram Prosad (3; ; contra, iic, 


Mahendra Nath Chakravarti v, Ramiaran Bandopadhya (6) in Maid Behari ae 


which it has been held that although the appellate Court “which Birengra Nath BS 
ordered the remand had no jurisdiction to .pass the order as made Page, 3. 

under rule 23, nevertheless if the learned judge passing the order . 

of remand without jurisdiction in that behalf ** purported” to be 

acting under order XLI, rule 23 he must be taken to have remant- 

ed the case under order XLI, rule 23, and that an appeal from euch 

an order would lie. The later cases, other than | Mohendra Noth e 
Chakravarti’s case (6) decided by Walmsley and Huda, JJ. merely' 
fEllowed the decision in Basumatt Dabi’s case (7) but with all due 
deference tothe learned Judges who were parties to these 
decisions I cofifess that I find .myself unable to assent to the r . 
reasoning upon which they were based. It is éxpressly provided 

under section 104 of the Civil Procedure Code" and 

order 43 (1) that no appeal shall lie from an order .of remand 

under order XLf unless the order was made under ‘tule a3. . 
I apprehend that the meaning and effect of these provisions 
isthat unless the'order is one that the Court had jurisdiction 
to make under rule 23 the order is not subject to appeal, 
and the proper mode of challenging its validity is to file an applica- 
tion for revision under sectjon 115. Of course, if the order of 
remand as made is a decree within section 2 of the Code an* appeal 
will lie from it, but the appgal will ot lie from such an order be- 
calise the Court “ purported” to make the order under rule 23, but 
because it is provided elsewhere in the Code that from such a 
decree an appeal shal] lie. But where, as in the present case the 
ordez is not a decree, and is ffltra vires, because there circumstances 
did not exist in which alone'the, Court would have had jurisdiction 
to make an order under r. 23, undtr what principle of law can it be 
held that the order must be deemed to have been Lose under rule 
23 merely because the Court when passing the order “ purported 

to be acting under Rule* 23 » If it is contended that the order muste ” 
be so regarded because otherwise ah appeal wil notlie, and injus- 
tice might take place ; with all respect that is to legislate"and not . 
, to administer the law. I invited the learned Vakil for th appel- 

. . 

(1) (1921) 33 C. Le J- 445. (a) (1922) 37 C. L. J? 491. . : 
(3) (1924) 42 C. L. J. 22. .0O I. L. R. 44 All. 176, 
(5) 1. E, R. 44 All. 462. (6) (1919) 31 G L. J. 357. 
(7) (1918). s1 c. L. J. 353- ô J^ 
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Cir. lant if he could suggest any legal basis to support the view that an 
1927. * Order which was not and could not have been made under Rule 


23 must De treated. as having been made under rifle.23. No 

v. answer was forthcoming, and no satisfactory answer, I think can be 

birendra Nath, Dutt. found In my opinion, it never was intended or contemplated that 

Page, F. whether an order of remand was appealable or not should depend 

E not on whether the conditions laid down by order XLI, rule 23 had 

been complied with, but whether the learned Judgs * purported” 

of did not * purport” to make the order under rule 23. It may 

be that on same future occasion these cases will be further coysi- 

. , dezed, but for the purpose of deciding the present case it is 

' enough to say that in my opinion, the learned Subordinate Judge 

did not “ purport” to act under order XLI, rule 23. To nly 

. Mind itis reasonably gear that he, intended—and it may be also 

. i that he "purported"—to act under order XLI "rule 25, for&he 

sole issue which he thought remained for consideration ‘was the 

jssue “whether in fact the persons represented by the plaintiff 

formed an unregistered company or not : but, instead of sending . 

x that issue to be determined by the trial Court and retaining the 

appeal upon his own file, he erroneously and without jurisdiction 

remanded the suit for disposal by the trial Court. In these circums- 

tances Basumati Debi’s case (1) and the later decisions that 
followed that case do not apply. : 


SUO ^ 
Banka Behari Deb 


Although the appellant in effect has succeeded he has succeed- 
ed notwithstanding that he brgu ht an appeal instead of making 
an application under section S anĝ 4n the circumstances we 

. make no order as to costs. 


Graham, J:—The order appealed against is one of those 
anomalous orders which cannot be brought” within the purview of 
. è either rule 23 or rule 25 of order 4r of the Code of Civil Procedure, 
. Itis quite clear that it cagnot, come under rule 23 because the 

suit had, not been disposed of,on a preliminary point as.all the 
issues framed by the Munfiff were decided. If it does not come 

sè under rule 23 order 41, thgn there is noeaSpeal against the order. 
"Nor does it appear to come sunder’ rule as order 41 since the 
Court had no jurisdietion if it proceeded under that rule to renfind 
the cae in the manner in which it has done but should have ` 

. retained the case on its own file. It appears to me, however, that 
: probably what the legrned Subordinate Judgg intended to do was 
to act under rule 25, but instead of carrying out the procedure laid 


e E (1) (1918) 31 C. L. T4354. s 


P . 
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down in thaf rule he thought some overgght adopted the procedure | 
laid down in rule*23. Itamounts therefore to this that the Court , 


made an Order Which it had no jurtsdiction under the Code to 
make, It has been urged also before us that the order should be 
deemed to have been an order madè under the inherent power of 


the Court under section 151 of the Code of Civil Procedure and Birendra Nath Dutta 


that in that case an appeal would lie. As to whether an appeal 
would lie in tHose circumstances the authorities are conflicting. 
But it seems to me that where the Code contains specific provision’ 
dealing with'a particular matter the Court ought not to invoke«he 
aid Of section r Si. * 


Under the particular circumstances of this case as no ance : 


lies the proper course for us to adopt is it seems to me to treat the 
memorandum of appeal as an application for Qevision to set aside 


the erder of the láarned Subordinate Judge as being made without. 


jurisdiction, and to send the case back to him in order that he 


may’ dispose of it according to law as my learned brother has, 


suggested. — è . 


A, T. M. š 
Order set aside. 


' APPEAL FROM ORIGINAL CIVIL. 


Before Sir Georga Claus Rankin, Knight, Chief Justice, 
: and Sir Charu Chunder Ghose, Knight, Judge. 


. 

CHUNI LAL JAMADAR AND OTHERS 

v.* ò 

SATINDRA NARAIN SINHA* 
e 
Limitation—Sale by Registrar — Purchaser" applying to set aside the sale 
Contract of sale—Progeriy mot idemtifiable—Limitation Act (IX oF 1908), 
Sch. I, Art. 1 66. e 


Ina case which arjses under a rule by which a purchaser under a sale held by 
the Registrar of the Original Side, is entitled to refusg the title if if is not in 
* Appeal from Original Civil No, 127 of 1916, against the decision of Mr. 
Justice Greaves, dated the sth August, 1926 n Original Suit No. 2376 of 1922, 
J : s 
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^ accordance with the conditions “of, sale and the Court i in execution” has to decide 


upon the question whether title "in conformity with those*conditions has been 
shown or n@t, to that question neijher 14 days required bythe High Court Rules 
for excepting the sale report nor article 166, schedule I “of the India& Limitation 


Act is applicable, - The whole scheme gf the contract of purchase is contrary to 


such provisions, . 


Appeal by the plaintiff mortgagee. 

Application to set aside sale by the purchaser, e 
* The material facts appear from the following judgment of 

‘Greaves, J :—This is an application by the purchaser iy an 
execution sale of No. 5, Ahiripukur First Lane, Ballygunge, within 
the Municipal area of Calcutta being lot No. 3 at the Registrar’s 
sale, for an order that the sale of lot 3is not binding on the 
applicant and for the,annulment agd rescission of the sale, The 


„applicant also asks for the refund of the deposit and thft the 


plaintiff do pay to the applicant all his costs charges and expenses 
,Occasioned by his bidding. ` 

Lot 3*in the Sale Notification describes the property as contain- 
ing an area of 8 cottahs r chittack and 32 sq. ft. being premises 
No. 5 Ahiripukur First Lane situated in Ballygunge and being a 
portion of Holding No. 164 (formerly No, 43) at an annual rental of 
Rs. 2-13-9 in respect of the entire holding and there is this further 
description of the land as bounded on the North by the land 
belonging to Sheikh Amanat, on the East by No. 6 Ahiripukur First 
Lane“ formerly by old holding No. 44 and 45, on the South by 
"Ahiripukur First Lane, and of thee West by No. 4, Ahiripukur 
First Lane. ° 

The sale took place on the 20th March 1926 and the applicant 
was declared the bidder. The report was fijed on roth April 1926. 
The Registrar's Certificate is dated 20th March 1926. The «condi- 
tions of sale provide for the delivesy of an abstract (this is condition 
7) within a period of days which'is not stated, and for delivery of 
requisitfons on title agaip within a period which is not stated and 
the same condition provides that upon the expiration of the last 
period, the title is to be tonsidered as "approved and accepted by 
the purchaser subject to the objections and requisitions, An 
abstract was duly delivered and requisitions were delivered by the 
purchaser. The first requisition deals with the identity of the 
property ¿and we are not concerned with the otherequisitions on 
title and the answers ° thereto. Shortly put thé purchaser’s objection 
is this that No. 5 Ahiripukur First Lane has not been sufficiently 
identified especially as regards the eastern | boundary of No. 5 and 


s * 1 * . * 
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he says that in these circumstances the corftract and sale should be ° Cuir. . 

set aside and the money which he’ has already paid refunded. | 3927. 

Now, referenge both to the Collectorate and to the Mufhicipality us Lal Jatadar 

shows that*Nos, 5 and’ 6 sre one plot. It would appear from a map ove : 
. of Mr, Billon in 1870 that the propetties were divided, No. 5 being Sar cor IMS 
one plot by itself and No. 6 another plot by itself, "Then the father mene ; 

of the mortgagor in respect of whose default this sale arises s 

purchased both *No, 5 and No. 6 and apparently he treated them 

as one property. According to the conditions of sale title has to 

be traced from the date of the father's purchase in 1879. The 

fath@r as I have said owned and enjoyed Nos. 5 and 6 as one 

property up tothe time of his death. After his death there were ° 

pargition proceedings in the Alipore Court. No.5 was allotted to 

one person who was the mortgagor, and No. 6 was allotted to 

another. The partition proceedings in Alipore contain a reference 
. to some map but this map is not before me and I am told that ° 

there-is no map in existence which shows a division by the partition 

of Nos. 5 and 6 so as to exactly define the eastern boupdary of ° 

No. 5 or to show the dividing line between the plots 5 nd 6, ° 
It is suggested however on behalf of the vendor that’ the property 
should be dealt with as divided according to Billon’s map by the 
line which is said to run between the two buildings which lie 
respectively on Nos, 5 and 6. This may be a correct division but 
I donot see how the purchaser can be forced to accept the property 
on this basis. The owner of* No. 6 js not before the Court and it 
may well be that he would not be peared to accept the division « 
of the properties as showf "on Billon’s map of 1876 especially as 
some of the old documents show that No. 5 at or about that time 
consisted of 7 cottahs and not of the 8 cottahs of which the plot 
is now said to consist. “It seenas to me therefore impossible to say 
that the vendor has established the identity of plot 5 in such . : 
manner as to compel me to force the purchaser to accept No. 5 ° 
in its present state. I do not think that in the circumstances 
which I have indicated it would be right*to force on the purchaser 
& property with these doubt and difficulties attaching which might ,° 
well develop into litigation. It would have been open to the vendor, 
or his kdvisors to protect themselves by saying that the properties 
were to be divided as they were divided at the time of Billon's 
map in 1870 but in the absence of any such condition and in the 


absence of any: map to show that there was a division’ of the B 

properties by metes and bounds at the time ofthe partition in . 

1916. lam not prepared to say that the purchaser is bound to . 

accept the proper in question. nd .. . ° 
. 
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So much then as regards. the question of identity, but itis said 
that the application is barred by reason of the provisions of Art. 


" 166 of theIndian Limitation Act which provides that aneapplication 


to set aside a sale in execution ofa decree must be made within 
30 days ofthe date of the sale. *No doubt a sale jn execution of a 
mortgage decree is in view of the authorities a sale in execution. 
Now, the dates are as follows. As I have said the sale took place 
on the goth March last, The Registrars Report w#s made on the 
mth April and this application was made on rath July. If there- 
tore, the 30 days are to be taken from 2oth March 1926, the 
application is barred under Art. 166 of the "Indian ' Limitation Ket, 
but I am not prepared to say, having regard to the terms and 
conditions'of sale, that 30 days can be calculated from this dade. 
It seems to me that 1o so hold would be to give the go-by to the 
contract which was made between tlle two parties at the time of the 
‘sale by the conditions of sale, and to make entirely nugatory the 
provisions of condition 7 with regard to the delivery of an abstract 
and requigitions on title. Clause 8 of the, conditions provides for 
payment of the purchase money within 4o days of the sale and if 
the vendor is right then this provision is nugatory having regard to 
the provisions of Indian Limitation Act but in'my view the parties 
have made their contract by the conditions of sale and they must 
adhere to that and I donot think that the sale can be taken as 
complete until an abstract has been delivered and the time for 
making requisitions has expired. Itis true that there is no time 
fixed under condition 7 but nd*deubt this could have been remedied 
by the vendor fixing a reasonable time Within which the abstract 
must be delivered. For these reasonsand in the circumstances 
which I have stated I do not think that the application is barred by 
limitation and as I do not think that*a good title has been,made 
out or that the property has been sufficiently identified I must give 
effect to the application which is before me and annul the sale 
and diseharge the purchaser from completion. I also direct that 
the sum of Rs, 1,800 deposited with the Registrar be refunded. 


The purchaser is entitléd to the cests ‘of this application certified 
for counsel, such costs will include costs of the requisitions o? title 
and the correspondence. 

After I delivered my judgment it has been brought to my notice 
that’ the, period of 7 days was as a matter of: fagt fixed for the 
delivery of the abstrdct and a like period for the requisitions on 
title, this does not however #ffect my judgment. 

Against this decigion, the opposite pony appeded: 


9 
b 


. » 
Vou. xiv j 3 HIGH COURT. " : 


Moessrs.*N. N. Sircar, S. N. Banerjee and S. M. Mullick for thé 
Appellants. . 

MessrsaB. L.eMitter and M. N. Bese for the Respondent. 

The Judgments Of the Court were as follows — 


Rankin, C.eJ.—This is an appeal from an order made “by Mr. 
Justice Greaves upon the application of an auction-purchaser at a 
sale held by the Registrar of the Original Side under a mortgage 
decree, bi 

The sale was held on the 20th of March 1926 and the questión 
before us concerns Lot. 3. Now, Lot 3 is described in the notifica- 
tion of sale as a “parcef of land containing by measurement an agea 
of 8 cottahs x chittack and 3a sq. ft. be the same a little more or" 
léss within the Municipal limits of the town of Calcutta being premi- 
ses No. 5 Ahiripuker rst Lane and situate" in a certain district "and 
being a portion 6f holding No. 164 (formerly holding No. 43) in sub- 
division A, Division V within the District of the 24-Perganahs and 
paying an annualrent of Rupees 2-13-9 in respect of the entire 
holding." It is further .described as bounded onthe Worth bya 
certain land and on the East by “by No. 6 Ahiripuker "Ist Lane 
(formerly by old holdings Nos. 44 and 45)." The sale was held 
under the Rules 'of the High Court contained in Chapter 
XXVII and the property was put up to auction under 
certain conditions of sale which do not merely provide that 
the highest bid should be accepted and the amount of the deposit or 
other matters of ordinary auctioneerimg but prescribe cgrtaiif condi- 
tions as to the title whighe the purchaser should be entitled tb 
reduire before he is compelled to complete. Provision is made for 
requisitions and answers. Provision is made with regard to compen- 
sation for misdescriptipn. Provision is made that the title of the 
_ lot shall be taken to commence with the Kobala dated the sth of 
March 1899 and that the purchgser shall admit the identity of the 
property purchased by him with that*comprised in the muniments 
abstracted as containing the title thereto and so forth, ° 


Now, the auction-pyrchaser says that he bid for by his brother $ 


and had perfectly correctly kgocked dofn to him this lot No. 3 one 
the goth of March, 1926 but he says "that when the abstract of title 
came to be put before him he found two things—first of all, that no 
body could tell him what the eastern boundary of the propérty sold 
was and there was nothing in the abstract to show what it was.” He 
says that this is more unfortunate to say the láast of it, because the 
only entrance from the lane into this piece of land is in the south- 
west corner and that it makes all the difference to him whether 
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or not the boundary is to be*in one way or to be in another on the 
eastern side. He was referred to the surveyor who had measured 
the property for the purpose of,sale as 8 cottahs and so forth and he 
enquired from him what he took as the eastern béundary of fhe land 
and he giscovered that the surveyer had apparently measured the 
land without taking any particular eastern boundary that he was 
able to assign. He was referred to the Corporation as to whether 
there was any information there as to the boundary of what is now 
called No. 5 and what is now called No. 6 and he failéd entirely to 
get anything from the Corporation. He was referred toa map pre- 
pared by a gentleman called Mr. Smart whichethrows no light what- 
evePupon the quéstion what the position of this boundary was. 
What he does discover and lay before the Court is this that accords 
ing to.the map made by Mr. Billon in 1870 there were three hold- 
ings now Nos. 43, 44 and 45, that in*r879 the mostgagor’s father 
Kashi Jamadar bought No. 5 and No. 6 and proceeded to occupy 
the twò of them together if, indeed, he may be said to have occu- 
pied them at all, the land being apparently open land with busti 
dwellingssscattered over, At a much later time there was a partition 
between the sons*of Kashi Jamadar and No, 5 was allotted to the 
present mortgagor. There is no map in those paxtition proceedings, 
so far as can be seen, which throws any light atallas to what was 
considered to be No. 5 and where it was considered to march with 
No. 6 ; and whether or not at ‘the time of that partition the parties 
or the Gommissioner of partitioy accurately stated in dividing No. 5 
from No. 6 the precise boundasieg which formerly were thought 
before 1879 to divide No. 43 from the othér two holdings cannot be 
stated at all. In these circumstances the auction-purchaser ' says 
*You have not made out a title in conformity with the contract 
which I entered into.” He says, therefore, that he is entitled to 
rescind the sale not as a sale which neve» ought to have been made 
tainted by fraud on the 2oth af Maich or irregular in some other 
manner. e . 
The learned Judge, in my*judgment, dealt with this matter exact- 
*]y in the correct way. A . 
The arguments that have been laid before us are really two. 


. One is tlfat the application is out of time either because the sale 


report was not excepted to within 14 days orso required by the 
High Court rules or else because of Art. 166 of Schedule I to the 
Limitation Act. . : y% 

Now, in my judgment, neither of these provisions applies here, 


In the Mofussil an auction-purchaser purchases the right title and 
a * 


*4 "E 
Vor, XLVII.| , HIGH COURT. * 


» s 
interest of a judgment-debtor or of a mortgagor whatever it may be, 
and if the contract of sale is a good contract of sale thereis only one 


: ^^. A worl 
way in which unde, the law that confract can fail to take effect by Chuni Lal Jamadar 


reason of non-performance. I refer to the provisions which allow a 
purchaser, whe the title or the interest of the judgment-debtor is 
nothing, to get his money back. Consequently in the Mofussil you 
do not get the question of title with which we are here concerned. 
There it is a case of setting aside a sale because of some reason 
which makes the auction-purchase void or voidable, But we are at 

: present dealing with a case which arises under a rule by which a 
purchaser is entitled to refuse the title if it is not in accordance with, 

_ the conditions of sale and the Court in execution has to decide upon 
the question whether title in conformity with those conditions has 
been shown or not. ‘In my judgment, to thas question neither of.the 
provisions referred to has any application. Indeed, as was pointed 
out by the learned Judge, the whole scheme of this contract of pur- 
chase is contrary to such provisions; There is a time “for the abs- 
tract being delivered further time for requisitions, and so Yoyth all of 
which will be entirely nullified by the application,of Art. 166. In 
my judgment, therefore, that argument was rightly rejected by the 
learned Judge. í 

Then comes the question—Is this a title which the court will 
force upon a purchaser or is it a case in which bofore deciding in 
one way or the other we ought to direct a reference by the registrar 
as to title under the rules. I am of opinion that thereeis no good 
purpose to be served, nowgthat thf matter has been fully thrashed 
out in two Courts, by ordering any such reference and it appears to 
me that it would be entirely wrong to thrust this title upon the 
present respondent. . í , 

Ie was contended by Mr. Sarkar that the brother of the mortga- 
gor and another member of the family were parties to the applica- 
tion before the learned Judge. They were apparently joined because 
in the mortgage it was necessary to inakg them parties for the pur- 
pose of making sure that they should not set up.any right or interest 


against the mortgage and advagsely to the mortgagee ; but they are * 


not before the Court as owners of No. 6 nor, as at present advised, 
do I think it would be correct or reasonable in :the course» of an 
execution proceeding under a mortgage decree for No. 5 to put them 
to proof of their title and their boundary in respect of another piece 
of land as owners of which they are perfect ‘strangers to this suit. 
It is not possible, therefore, to commefice proceedings for the pur- 
pose of coming an accomodation between Ng. 6 on the one hand 
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and No. 5 on the other so as $o define the boundary. ft seems to 
me that this is a case where the stipulations in the cónditions of sale 
did not enable the mortgagee% to make out the fitle witigh they 
were obliged to make out to Lot No. 3 and that thé auction-purcha- 
ser is not under any obligation to: ‘accept the title. <«[hat being so, 
Iam of opinion thatthis appeal should be dismissed with 
costs, 
, Ghose, J :—I agree. . 
K. K. Dutt & Co.: Attorneys for the Appellants. , 
Chowdhury and Chowdhury, and Babu Srish Bose :' Attorneys 


, fosthe Respondept. 


A. T. M. Appeal dismissed. : 


‘APPELLATE CIVIL. * 


Before Mr. Justice Cuming and Mr, Justice’ S. C. Mallik. 


NAIMUDDIN BISWAS AND OTHERS 


v. 
s 


eMANIRUDDIN LASHKAR AND OTHERS* 
. MI" e 
Civil Procedure Cõde (Act V of 1908) Order 22 rule 3, and Order 41, ruleeg— 
|. Death of onesof the defendants appellants—Parlial abatement-—ZHfect on 
appeal and decree—Compsiency of appeal—True test—Suit for correction 
of entry in the Record of Rights—Bengaj Tenarty Act (VIL of 1885). 
Per Cuming F: It'is not competent to the Court to vary or reverse a 
decree in favour of a dead person. |, * 
Order gr rule 4 of the Code of civil Procedure is inapplicable in the 
Scase of an appellant whose appeal has abated by his death: Pratap Chan- 


e dra v. Durga Charan (1) followed. e 


Chintaman Nilkani v. Gangabai (9 and dher cases dissented from. 


° An order of abatement is virtually a decree as it disposes of the plaintiffs’ 
claim as completely as if the suit has been dismissed : Hence when the appeal 
* 

* Appeal from Appellate Decree No. 561 of 1925 against the decree of M, C, 
Ghose Esq, Special Judge*of Jessore dated the rat December 1924, reversing ` 
the Decree of Moulvi Kazi Sadrul QJa, Assistant Settlement Officer of Hotechaud: 
pur dated the 15th September 1923. 

(1)-(1905) 9 C. W, Nt 1061, (2) &903) Lg. R. 27 Bom. 284, 

e 


k: e 5. _ ¢ 
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* * 
has abated, thè rights between the deceased person and the opposite party are CIIL | 
determined : JBAikajé v. Purshotam (1) followed. i 3 "1987 
Per Mallik g: Umer Order 41 rule 4 of ethe Code of Civil procedure the Nai bet TA 
Court may *reverse or. Vary the decree in favour of all the plaintiffs or all the Pod Bieves 


v. 
defendants. The rule is inapplicable whete there has been partial abatement on Manirgddin Lashkar, 
account of the death $t one of the defendants appellants. 

The order of abatement passed on the death of one of the appellants 
during the pendency of the appeal, operates as a Judgment, between him and - 
the respondents to.the same extent as a judgment on merits: Rakimunnessa 

e 





Begam v. Srinivasa Aiyangar (a) followed, 
* 

The true test forthe detergination of the competency of an appeal after 
partial abatement is whether the appeal can be heard in the absence of the , 
appellant who is dead and that will depend on the nature of the suit and 
the d&cree made. . 

Per Curium : Where one of the fogr appellants, who were defendants land- e 
lords irea suit brought*by the plaintiffs tenants for correction of entry in the, 
record of rights died and his legal representatives were not substituted : 


* 
Held, that the provisions of Order 41 rule 4 of the Code of Civil Procedure s , 


was inapplicable to such a case and the appeal was incompetent: Kak Dayal v. 
Nagendra (3) followed. * . 


Appeal by the Defendants Landlords. 


Suit by the tenants for correction of entryin the Record of 
Rights under section 106 of the Bengal Tenancy Act. 


The material facts appear sufficiently from the judgment of the 
Court, ° : 

Babu Nakuleswar Mukherjee for ihe Appellants. . 

Babu Prafulla Kamal T for the Respondents. 

The judgments of the Court were as follows : 


Cuming, J: The faets of,the case out of which this appeal May, 10. 
arises afe these. : f * 
In Khatian No. 128 the rent*of the holding was entered as ° 
Rs, ro. The plaintiffs who are the tenants of the holding brought 
a suit under section ro6 Bengal Tenancy Act on the allegation that 
the rent was really Rs. 7 eayd praying that the record might be . 
corrected accordingly. e . : 
Thes Assistant Settlement Officer held that the rent was Re, ro ` 
as entered in the record of rights and dismissed the plaigtifis’ 





suit, hd e 
. The plaintiffs. appealed to the Special Judge. The Special 
(1) (1885) I. L. R. 10 Bom. 220. %2) (1919) 38 M. L. J. 266, E 
(3) 6919) 24 C. NES 4 à eei ^e 
. * $ . * 
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"Judge. was, of. opinion that, the rent was Rs. 7 and tecreed the 

„appeal, . 

The lfndiord defendants who are 4 in number „appealed: to 
this Court, 

Before the hearing ofthe appeal one of! the appellants defen- 
dant No. 4 died. His heirs have not been brought on the record 
and' consequently the appeal; so far as he is concerned, lias 
abated, ' . 

* The respondent now contends that as the appeal has abated 
with regard to one ofthe appellants the whole appeal must fail 
because the right to appeal does not survfve to: the other three 
: appellants alone: If they are allowed to appeal and are successful, 

the result will be that so far as some of the landlords are concerngd, 
the rate of rent will be Rs, 7 and as regard others Rs. ro. The 
contention no doubti$ correct, Se Kal Dayak Bhattacharjee v. 
' Nagendra Nath, Pakrashi (1). The appellants, however argue that 
the three appellants who.are still.on the record can appeal. amd.as 
"regard.thg appellant. in whose case:the appeal has abated the pois 
can apply the principle of Order 4x rule 4. j 

His Counsél contends that the three appellants on the record 
have appealed from the whole decree on grounds which are common 
also to the 4th appellant and that therefore the Court can reverse, 
or vary the decree in his favour also. (Order 41 rule 4). 

The first difficulty I have in accepting this contention is that I 
cannot imagine that the Court, can vary or reverse a decree in favour 
of a person who is deadlandin@l@nger has: any- existence; — Só far: as, 
the 4th defendant is.concerned, he. is:n$.longer.a, defendant, fox-he 
is dead. Possibly he has some heirs but they are not on the.record 
and so are obviously not parties. Order 41 rule 4 can have no appli- 
cation therefore. A dead person is *no longer a party to a suit in 
any capacity. No doubt the death of» an appellant does not cause 
the appeal to abate if the right ¢o appeal survives, but this does not 
mean that any decree can be pgssed in favour of tlie dead person 
It merely provides that hi$ heir or representative may carry on the 
litigation if they so desire and have thtniselves duly been made 

party. There is a further consideration which I think also makes it 

clear *that Order 41 rule 4 can Have no application. The appeal 
havingeabated so far as appellant No. 4 is concerned the rights 
between him and the respondents have been determined. 

As pbinted out by Sargent C. J. in the-casé of Bhikaji v, Pur- 
shotam (2) an order of abatement is ‘virtually a decree as it disposes 

` (1) (1924) 19 C. W. N. 44, (2) (1885) 1. L. R, 10 Bom. 229. 
. hd 
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of the plaintiff's (in this case the appellants’) claim as completely as F 
if the suit has b&en dismissed. This view was followed by the Madras, ° 1927. 

High Copt : Sudsayya v. Saminadayfar (1). So long as the orders Neimddis Biswas 
of abatement remain it must be considered to have determined 
the rights between the parties. To allow an appellant whose"appeal 
has abated to gain the advantage of O. 4rr.4 would result in 
the anomaly that so far as that appellant was concerned there 
would be two decrees in the same suit in existence at the 
same time ; one in his favour and one against him. The 
conclusion to which I have no difficulty in coming is that erder 
4I "rule 4 cannot be * applied to the case of an, appellant whpse 
appeal has abated by his death. A 


* No doubt there are decisions to the contrary: Chintaman Nil- . 
kant v. Gangabai (2) ; Somasuudaram. Chettiar v. Vaithilinga Muda- + 

fia? (3). The view however whith I have taken seems to have $ 
found favour with this Court : Pratap Chandra Chatterjee v. Durga 

Charan Ghose (4) Clearly the appeal as it now stands is incom- . 
petent for one of fhe necessary parties in whose absence the 
appeal could not proceed is not on the record. The appeal must 
therefore be dismissed as being incompetent. The respondent is 
entitled to his coste, Hearing fee one gold mohur. 


‘Mallik,.J.—The suit out of which this appeal arises was one 
under section 106 of the Bengal Tenancy Act. The tenants were:the 
plaintiffs in that suit. Their'prayer was for a ‘correction of a cer- 
tain entry in respect of khatian Noe: 128 on the allegdtion that the 
rent of the holding was R£. ` and not Rs,10 as entered in the record 
of rights. The Assistant Settlement Officer who tried the suit 
held that the rent of the holding was Rs. 10 and on that finding he 
dismissed the suit. On appeal the learned Special Judge found 1 
that the rent of the holding was not Rs. ro but Rs. 7 and accord- 
ingly he directed a -correction *of the entry.as prayed for. The e 
defendants landlords have .appealed to this Court. s 
On behalf of the respondents a® preliminary objection has 
been taken that.the appeal is incompetent. It appears that. one ® 
of the appellants defendant No. 4 died after the institution of the 
appéal to this Court and it appears also that his legal representatives 
shave not been brought on the record. It was said thaf under 
Order 22 rule 3 of the : Civil Procedure Code the ‘result pf this 
is that the appeal has abated so far as defendant No. 4 is *concerned . 
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* and after that abatement the appeal does not stand properly cons- 


. 


tituted, To meet this contention a number of,cases decided by 
Courts other than this Cour, were cited before us. Among them 
are the cases of Chandar Sang v. Khimabhai 01) ; Chinthman Nil- 
kani y. Gangabai (2) ; Ram Sewak v. Lambar Pande (3) and Soma- 
Sundaram Chettiar v. Vaithilinga Mudaliar (4). These cases were 
decided on the principle laid down in Order 41 rule 4 Code of 
Civil Procedure. Order 41 rule 4 runs thus “‘ Wheze there are more 
plaintiffs or more defendants than onein a suit and the decree 
appealed from proceeds on any ground common to all- the plaintiffs 
or to all the defendants, any one of the plaintiffs or of the defen- 
dínts may appe&l from the whole decree and thereupon the appel- 
late Court may reverse or vary the decree in favour of all he 
plaintiffs or defendants as the case may be." It was said that 
although defendant Nb 4 had died ‘ind his legal zepresentatives had 
* not been brought on the record the. Court might proceed to "hear- 
the appeal under Order 41, rule 4. Ido not think that this con- 
*tention is sound. In cases falling under Order 41 rule 4 the 
Court may reverse or vary the decree in favou» of all the plaintiffs 
or defendants,» But in the present case that is not possible. The 
appeal has abated so far as defendant No. 4. is concerned. This 
order of abatement operates as a judgment as between him and the 
respondents to the same extent as a judgment on merits : Rahimun- 
nissa Began v. Srinivasa Aiyangar (5). For the determination of 
the question whether the appeal is dompetent after partial abate- 
Jnent the ttue test seems to be whether the appeal can be heard in 
the absence of the appellant who is dead. Now whether the appeal 
can be heard in the absence of one of the appellants will depend 
on the nature of the suit and the decree made. In the present 
case the suit was for correction of a oertain entry in the record of 
rights and the decree made was the correction of that entry from 
Rs. roto Rs. 7. The appeal, ií' heard, will have to be either 
allowed pr dismissed. There would be no difficulty in the case of 
dismissal But consideraBle difficulty will arise in case the 
appeal is allowed. The figure Rs. 7 wil fave to be altered in the 
case of the present appellants but it Fill have to be kept intact so far 
as the heirs of defendant No. 4 are concerned. This, I need*hard- 
ly say, would be an impossible position. Iam therefore of opinion 
thatin Hi circumstances of the case the appeal paneer be Beard 


(1) (1897) I. L. R. 24 Bom. 718. (2) (1903) 'I. L. R. en Bom. 284. 
(3) (1902) I. L. R. 25 All. 2g. (4) (1916) 1, L. R. 4o Mad. 846, 
(s) (1919) 38 M. L, J. 266. 
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in the abSence of the legal representatives of defendant No. 4. 
The result of the partial abatement is that the appeal is imper; 
fectly constituted andi in the absence of necessary partfes I do not 
think that we can- proceed to decide the appeal on merits. In 


this view of thg matter I am supforted by the decision in the case Maniraddin Lashkar. 


of Kali Dayal Bhattacharjee v. Nagendra Nath Pakrashi (1). The 
preliminary objection must therefore be sustained and the appeal 
dismissed with costs. 

D. K. R. Appeal dismissèd. 


1). (1919) 24 C, W. N44. i 


CIVIL REVISION. i 
Before Mr. Justice M. N. Mukerji. § 


NABU SAHU AND OTHERS œ 
. v. 
KAMDEV MAITY AND orgzggs* 


Inherent gomer.—(Civil Procedure Code (Act V of 1908), Sec, 151, O. 9, O. 21, 
Rr. 100, 103—~Application for Vestoration of petition dismissed for default— 
Execution proceedings —Remedy—Restgration, . 

e 


, Order 9 of the Code of Civit Procedure is inapplicable to gpplications arising 
out of execution proceedings. 


Where there is no provision in the Code expressly providing fora remedy and 
none which prohibits a remedy being administered and such remedy is called for 
in order to do that real and substantial justice for the administration of which it 
exists, the provision of section 154 may and should be resorted to, Sarat 
Krishna Bose v. Bisweswar Mitra (1) foflowed. 


A suit contemplated under Order 21, erule 103 of the Code of Civ® Procedure, 
is one which may be instituted after a due and proper investigation of the matter 


in accordance with Order a1, fule roo. . : 
° 


e 

Where a claim case arising out of txecution proceedings is disposed of 
ex parte on default on the part of one or other of the parties without a investiga- 
tida in accordance with the provisions of rule 100 of order 21 of thé Code of 
Civil Procedure : 


* Civil Revision No. 35 of 1927 against the erder of j. Chatterjee Esq., 
Munsiff, 2nd Court, Tamluk, dated the 13th November, 1926: 

(1) Civil revision case No. 353 of 1926 decided by Mukerji and Graham Jj. 
on the 21st December 1926. Since reported in (1926) «1 C. W. N. 576, 
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" Held, that the remedy by: way of suit under the provisions of rul& 103 of order 
21 of the Code of Civil Procedure is not the remedy .for the dismissal by-default, 


"The Court may restore the case under section 151 of the Codg of Ciyil Procedure 


but shall hear the opposite party. . . 
Application for Revision under section 11s ar the Code of 
Civil Procedure by the Claimants, 
The material facts appear from the judgment. 
Babu Apurba Charan Mukherji for the Petitioner. 


No one for the Opposite Party. 
'C. A, V, 
The following judgment was delivered 


, Mukerji, J :— This Rule is directed agfinst an order passed by 


* the Munsiff, Second Court, Tamluk on the 13th November 1926. 


The petitioners had applied under O. ar, rule roo of the Codeef 

Civil Procedure in connection with an execution case that was 
pending in the Court of the legrned Munsiff. The applicationgwas 
Tegistered as a claim case-and was taken up for hearingon the 
and july 1926 when the decree-holder not having appeared *the 
petitionerg' claim'was allowed. On:the aand July 1926 the decree- 
holder filed an application under order 9, rule* 13 of the Code of 
Civil Proceduré for'setting. aside the aforesaid ex parte order and 
for the re-hearing of the claim case. The lenrned Munsiff dealt 
with this matter on the 13th ‘November 1926. He came to be of 
opinion that there was some mistake somewhere in consequence of 
which the decree-holder was unable to appear on ‘the day on 
which the claim case was heard. He held, however, that order g 
ef the Code of Civil Procedufe was ngt applicable to applications 
arising out of execution proceedings dnd'in that view of ¢he 
matter he was unable to give relief to the decree-holder under 
the provisions of that order. He thought thatin obtaining the 
ex parte order the claimants had not *put the whole case before the 
Court and accordingly this was a matter which called for the 
exercise of the Court's powers wnder section r51-of the Code of 
Civil Procedure. In this view ofthe matter he ordered the claim 
case to be restored to file. It is this Order against which. the 
present Rule is directed. » 

. "Now, in the judgment of -this Court i in-Civil Revision Case No. 
353 of t926 'déHvered on the 21st December 1926 Sarat [Krishna Bose 
v. Jiweswar Mitra ‘(x)] to which I was a ‘party it was 
held*on a discussion of the authorities, bearing upon the subject 
that ‘order 9 of the:Gode of Civil Procedure is not applicable to 
applications arising -out of execution proceedings and it was !further 


(1) (1926) 31: C. W. N; 576. 
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observed tlfat in cases where there is nô remedy provided for by” 


the Code when. such an application is dismissed for default and. 


there is nathing dn the Code to suggest that no remedy should be 
given, thé Court may very well ina proper case resort to the 
provisions of seption 151 of the? Code of Civil Procedure. On 
behalf of the petitioners: it is contended thata remedy in this 
particular case is provided for by the Code itself, inasmuch as an 
aggrieved party may institute a suit to establish the right which 
he claims in the claim casein accordance with the provisions ef 
rule 103 of order 21 of the Code of Civil Procedure. That, no 
doubt is so ; but a suite contemplated under that rule is one which 
may be instituted after a due and proper investigation of the 
matter in accordance with rule roo of order 21 of the Code 
where the matter has not been so investigated but has been dis- 
posgd of on default on the part of one or other of the parties the 
remedy by way of suit is hardly a remedy for the dismissal by 
default, but is merely a further step which the law provides for 
all unsuccessful parties in such cases. I am accordingly pf opinion 
that it cannot be stid that the provision with regard td'suit to 
which reference has been made on behalf of the pétitioners in any 
way standsin thesvay of the applicability of the provisions of 
section 151 of the Code. In the case to which I have referred 
it has-been laid down that where there is no provision in the Code 
expressly providing for a remedy and none which prohibits a 
remedy being administered and such, remedy is called for ix order 
to do that real and substantial justice for the administration of 
which it exists, the provifión of section 151 may «nd should be 
resorted to. In this particular case the learned Munsiff was of 
opinion that allthe facts had not been properly brought to his 
notice and being of that opmion he thought fit to exercise his 
powers under section 151 of the Code. The only defectin the 
procedure which the learned Munsiff. adopted appears to have 
been this that it.did not give thg petitioners an opportunity of 
being heard in connection with thesd proceedings. Ordinarily, 
that would have been 2 good ground fog our.interference. But in 
view of the fact that he is thé same officer who thought that the 
facts*were not properly placed before him and also in vieWof the 
fact that after. all the whole. matter will now be heardeón its 
merits in the presence of-both. the parties I do not Sine the case 
calls for: the interference of.this,Court.. 

For these reasons, I would discharge the Rule. The opposite 
parties not having appeared there will be no order as to costs. 
P. K. R, . . * — Ku discharged. 
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[Of APPEAL FROM THE HIGH COURT OF JUDICATURE AT Patna} 


Bengal Tenancy Act, {VII of 1885) Sec. 74~Abwab—Actual vent— Malgusari, 
meaning of. È e 
e Section 74 of the Bengal Tenancy Act, enacts that * all impositions 
* upon tenants under the denfminstion of ayab, mathat or gther like appella- 
. tions in addition to the actual rent shall De illegal, and all stipulations and reser- 
vations for the payment of such shall be void,” The object of the whole series 
of gnactments from the Regulations of 1791 to the Act of 1:885 was to prevent 
exactions frometenants beyond the rent specified in their patta, when there was 
° one, and if thero was no written engagement, beyond what Was the rent actually 
payable, whether by verbal agreement or by virtue of custom, 
"It must depend on the circumstances of each particular ‘case whether the sum 
claimed is really part of the rent agreed upon to be paid as consideration for 
' the lease. . 
The words actwal rent in the above section of the Bengal Tenancy Act can- 
not be taken to mean either a fair and equitadte rent or rent at HOT or 


pergana rates. *. 
The word ‘Malguzari’ cannot be rendered as “Oat, much less as actual rent. 


It ordinarily means revenue, 
Quaere, whether the words actual rent in section 74, Bengal Tenancy Act, 


. are equivalent to the” assw/ jama of the old Regulations, 
** Long use or custom cannot validate abwabs as an addition to the rept” ; 


7 Tiluckdari Singh and others v. Chulam Mahton 11). 

? Appeal from a judgment amd std decree of the High Court, 
Patna (Dawson Miller, C. J. and Foster J.), dated the sth January, 
V 1925; modifying a decree of the Subordinate Judge of Muzafferpore, 
"ated the 2oth July 1920. œ 

The appellant as the executri£ of her late husband, Raja Mohan 
. Bikram Si ingh, the former proprietor of the Ramnagar Estate, sued 
the resporfdent for possession of thirty-six villages which her hus- 
band Had let to him, with arrears of rent, compensation for use and 


s occupation, and damages for breaches of covenants contained in the 
. lease. . 
. (x) (1889) L. R. 16 I. A, 152; I. L, R. 17 Calc. 131. 
ET. B . * é 
e 
. $ t 3 
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The main question in the appeal was whether any, and what," 


portion of the money which the respondent had agreed by the. 


lease to pay tp the appellants husband as cofiideration 
for the lefise was irretoverable as being an adwad imposed in addi- 
tion to the actual rent within the ‘meaning of the Bengal Tenancy 
Act (VIII of 1885). 


The trial Judge gave judgment and passed a decree in favour 
of the appellant. He held that the question whether the part 
of the rent attributed to the disputed items was in the natufe 
of adwads depended primarily on the construction of the lease, wand 


decitied that the lease ‘clearly showed that the whole of the pay- 


ments reserved were rent. 


*From that decree the respondent appealed to the High Court 
of Judicature at Patna. The learned Judges of the High Court 
diffesed from the trial Judge on the construction of the lease. The 
principal judgment was delivered by the learned Chief Justice» who 
summed up his conclusion in the following words :— . 


** Whatever difficulty thay have arisen in the interpretation of the 
Regulations, the law as it now stands under section 74 of the Bengal 
Tenancy Act appears to me to present no ambiguity. All imposi- 
tions upon the tenants under the denomination of Aéwab, Mathat 
or other like appellations in addition to the actual rent, are illegal, 
and all stipulations and reservations for the payment of such are 
void. They cannot legally be «exacted, nor can the tenant legally 
bind himself by contract to pay themy .. ...In my opiniorf it is clear 
beyond any reasonable elfubt ^ that Adbwads,sugh as those 
mentioned in the lease, had been collected from the tenants long 
beforethe lease was executed, and were regarded as having the 
sanction of custom. Jam also pf opinion that on the proper cons- 
truction of the lease, the defendant undertook to pay them 
under the different denominations, of , Abwads, as set out in 
the schedule, and as indicated in "the body of the lease, 
and notas part of the rent which‘is described as Ma/gusari....... I 
hold that the only items eracoverable under this lease, apart from 
the produce rent, are the first two named in the schedule, namely, 
rent aad road-cess, and that the decree should be varied by dis- 
allowing the other items.” gr 


'The material uns ofthe lease in question is set out in-the 
judgment of thé High Court : See I. L. R. 4 Pat. 404. 
Lowndes K. C. and Raikes for the Appellant. 
De Gruyther, K. C. and Dube for the Respondent, 
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P.C. * In the course of the argument before their* Lord ships, 
* 1907 ' most of the cases referred to in the judgments of the High 
Sd Rani Chattra * Court (ane reported in L,L. R. 4 Pat. 494) werg cited and 
Kumari Devi commented on. Learned counsel also ® referred * to the 
W. W. rokke. " Fijih Report on Bast India Affairs, 1674", and to the 
— definition of Adwad therein given, namely, “items of taxation, 
cesses, imposts, taxes. This term is particularly used to distinguish 
the taxes imposed subsequently to the establishment of the assw/, 

er original standard rent, in the nature of additions thereto”. 


De Gruyther K. C. cited Radha Prosad Singh v: Bal NAE 
Koeri (1) where the history of a&waós is tr£ced, 


Their Lordshine judgment was delivered by 


° Lord Sinha: The question in this case turns on the cons- 
October, 18. * truction of a lease dated the 22nd May, 1911, of 36 villages of 
ue -the Ramnagar Raj in the próvince of Behar and Orissa, granted 


by the Rajah to-a Mr. Broucke. 
* The material part of the lease is stated in the judgment of the 


` Chief .Justice of Patna as follows :— ° 
“ I have ‘let:out 16 annas of the following 36 villages as per 
boundaries given below. . . at a consolidated annual Jama of 


Rs. r5, 581-5-o being the Malguzari, road and embankment cesses, 
dues of priests (Mahal Uprohiti) and expenses for obtaining ac- 
quittance receipts (Farag, Karach), etc. in addition to 515 
maunds of paddy specified below payable annually at a uniform rate 
under a "fhika Patta, the "jerm whereof is given below and on 
* receipt ofa Kabuliyat to Mr. v. J. Bsoucke.” 

At the end of the document is a schedule giving a list 
of the 36 mauzas and stating in the case of each mauza the total 





ý annual “jama” and details of how it is made up. One ins- 
à s tance will'suffice. The first mauza is Thath Mitia, The particu- 
e lars thereunder show first of all that the term is for 15 years from 
1319't0/1333 F. Then follows a list of payments in respect of that 
M mauza as follows :— . 
* 2? Rs. as. p. 
i Malguzari be n e.. wee 673 2 o 
Road cess tes X wee 40 & o 
À Embankment cess... ee S i I0 2 0 
, „Costs of acquittance ... ws es 24 4 
* . . 
* 
: . 748 o 
* (1) (1890) I. L. R. 17 Calc. 726 (F. B), 
$. ees * : e 
. i ; on 
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j € Rs. As. P. 

° ; 748. 9 0 

Dasaakafa and Chait Nawmi Farmdish — ... I2 o Oo 

Tika, Bheti, Guru Bheti en ses $ 90 

Batchhapi, Jasgla-isim-navisi — ... ET 7050 

Katiari ... E o o 

Dewani Dustur Vds T iss 24 14 © 
Mahal Uprohiti s i i 55920. 

Total T - 805 14 ot 
Paddy 35 maunds, ° ; . 


The total of Rs, 803-14-o thus arrived at is then treated as the 
Jata Khsala (annual rent) and is divided into four kists of 
Rs, 201-7-6 payable in Asin, Pows, Chait and Jeyth, 

The word “malguzari,” translated as rent in the High Court* 
record, ordinarily means sevenue, and is so rendered in , Wildon's 
Glossary. x 


The Chief Justice’ of Patna was of opinion that the last eight 
items of the list above had been collected as abwads from the 
raiyats long before the lease was executed and were regarded as 
having the sanction of custom, and he held (Foster, J., concurring) 
that on a proper construction of the lease Broucke undertook to 
pay them as aéwaés under the different denominations as set out 
in the said schedule and as indicated,in the body ofethe tease, 
and not as part of the rewZ, which tle *Chief Justice took’ to be the* 
meaning of “malguzari” (thé first item). In that view the High 
Court held that under section 74 of the Bengal Tenancy Act, the 
lessor was not entitled to’ recover the amounts covered by the 
items 3 to ro of the list, as beifig adwads in addition to the rent 
payable under the lease, . 


Section 74 of the Bengal Ten&ncy*Act, 1885, enacts that "all 
impositions upon femanis under the denomination of adwad,° matkat 
or other like appellations an addition to the actual ren? shall be ille- 
gal, and all stipulations and Teservations? for the payment of such 
shall be void.” f 


That section has a long legislative kistory behind it frop*Irygı 
to 1885, which was referred to at the Bar, but to which it is un- 
necessary to refer further than to state that the objecte of the 
whole series of enactments from the Regulations of 1791 to Act 
VIII of 1885 was to prevent exactions’ from tenants beyond the 
rent specified in their paja, when there was ong, and if there was 
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ho written engagement, beygnd what was the rent actually payable, 
. Whether by verbal agreement or by virtue of custonf. 

There Being a written engagement or lease fn thi case (the 
patta and kabooleat) the only question is whether the actual 
rent payable by Broucke as tenant to the Rajah es his landlord 
is what that lease calls the “consolidated am4«3/ jama” of 
Rs, 15,581-5-0 p/us 515 maunds of paddy, fas the Subordinate 
Judge held, or only a portion thereof, as the High Court held. 

* Their Lordships are unable to endorse the view ;taken by 
the High Court. : 
. Malguzari, which is the first of the item’ composing the total 


* yearly jama for each village, cannot be rendered as remz, much less 


asacíwal rent; nor is there any evidence to show that he 
amount of the malguzari was the acia? rení, as distinguished from 
„abwabs paid by the cultivating. raiyats of the vilage’ The eonly 
distinction apparent on the face of the lease is between cask rent 
and produce rent. So far as the former is concerned, it is impossible 
to take the first item as being actual rent,and the rest as abwabs 
when they are all included in the total, which is expressly stated 
to be the annual rental payable in four equal kists, or instalments, 
specified in figures. Itis also to be noticed that the execution- 
clause of the patta, signed by the Rajah, is as follows 2— 

“ Executed this Jika-Patta for a term of 15 years in respect of 


` 34 villages and of 17 years in respect pf 2 villages in all 36 villages 


atan'annqgl jama of Rs. 153581-5-0 and 515 maunds of fine paddy 
*to be realised from year to yéu? — , è 

Similarly the execution-clause of the kabuliat signed by Broticke 
is as follows :— 

* Kabuliat given by me on jama rupees fifteen thousand and five 
hundred and eighty-one and five annas only? . s 

Their Lordships agree with the, Subordinate Judge that Broucke 
was bound under his engagémerft to pay the rent mentioned therein 
as the annual rental and „cannet evade this liability because the 
raiyats may not or do not pay him what they used to pay to the 
Rajah. The question asto what each raiyat was or is liable to 
pay as his rem; is not before’ their Lordships, and they do not 
express any opinion upon it, 

A large number of cases decided by the Calcutta and Patna 
High Courts were referred to in the judgments and cited at the 
Bar. Their Lordships do not consider it'necessary to refer to 
them beyond expressing their agreement in the view that in each 
case it has to be ascertained whether the sum Claimed is really 

s 


e 
. e , Ss 
. A L] x ° 
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part of the "rent Ae upon to be paid as consideration for the 
lease. 

The case of Piluckdari Singh and others v. Chulhan Mahon, 
decided by this Board and reported i in L. R. 16 LA. 152, was also 
referred to. Inethat case there was an old tenancy withott any 
written contract. But the money claimed was described in the 
plaint itself as old usual adwads, and the Zemindar's books of 
account produded in the case showed that on the face of those 
documents the payments made by the tenant were distinguished 
as (1) rem? and (2) abwaés, i.e, so much for rent, and so much 
for'aéwaós, The latte? were claimed on the ground that they. 
were payable by custom and had been, in fact, paid .for a long 
tame without objection, It was held that long use or custom 
could not validate adwads as an addition tothe rent. 

eA somewhat* novel argument was advanced on behalf of the 
respondent, viz, that the words acival rent in section 74,0f the 
Befigal Tenancy Act were equivalent to the assu/ jama of the old 
Regulations, and that ‘any stipulation to pay a rent which, in fact, 
exceeded what was the assu? jama would be illegal to the extent 
of such excess, This would raise an issue of fact as to what was the 
assul jama of the 36 villages—the subject matter of the lease. No 
such issue was raised in the Courts of India, and, indeed, in no 
reported case does any such question appear ever to have been 
raised. 

Their Lordships would moreover point out that thé words 
actual rent in section 74 caanot bf taken to mean either a jair and 
equitable rent or rent at customary or pergana rates. ` 

In their Lordships’ opinion Broucke’s actual rent under his lease 
is the sum of Rs. 15,581-5-o in cash and 515 maunds of fine 
paddy, as found by the first Court, and their Lordships will, there- 
fore, humbly advise His Majesty that the judgment of the High 
Court should be reversed and te jidgment of the Subordinate 
Judge restored, with costs of this appeal and of both’ Courts in 
India. 


Watkins & Hatter: ” Solicitor f for the Appellant. * 
JV. W. Box & Co.: Solicitor or the Respondent. § , e 
K. J.R, Appeal allowed. 
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“present: The Lord Chancelor, Lord Buckmaster, Lord Carson, 
. Lord Darling and Lord -Warrington of Clyffe. 
se 


2 *. e 
THE COMMISSIONER OF INCOME TAX, BOMBAY 


e 
p. e 


THE WESTERN INDIA TURF CLUB, LIMITED 
[ ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT BOMBAY] 


Indiag Income Tax Act (XI of 1922), Secs. 26, 55, 58—1Imdiam Finance Act 

(XII of 1925), Sec. 7— Unregistered | Association" converted into a limited 
. Company — Rate of super-tax applicable on profits made prier to conversion. 

Where an unregistered Association is converted into alimited company, the 
rate of super-tax applicable to it, in respect of the profits of the association 
for the year previous to that of the conve&iion, is the flat, rate of one anna 
i» the rupee appropriate to a company. So held, on the construction of the 
Indian, Income Tax Act, 1922 Secs. 26, 55, and 58, as read with the Indian 
Kjnance Act, 1925 section 73 Im the matter of Begg, Sutherland and Co. 
Ltd. (1) commented on. . 

Appeal from a judgment of the High Court, Bombay 
(Macleod C.J. and Crump /., dated the  gth April 1926, 
delivered upon a reference made by the Commifssioner of Income 
Tax, Bombay, under the Indian Income Tax Act, whereby 
the opinion of the Commissioner upon the questions raised by the 
case was overruled, and it was decided that the amount of an 
assessnfent to super-tax made spon the respondent company was 
excessive. e o. 

The question arising in this appeal, shortly stated, is whetlfer 
the rate of super-tax applicable to the income dealt with by the 
assessment was in the circumstances of the case the rate applicable 
to the income of an unincorporated association of individuals, or 
the rate applicable to that of an incopporáted company. 

The respondent company*is a* company incorporated under the 
Indian Cómpanies Act, (No. VII ef 1913) as à. company limited by 

a guarantee, The company was registered op the rst April r925 
ewith the object of taking éver, and, did in fact take over, the 
assets, effects and liabilitiés of the Western India Turf 
Club. , 

The Western India Turf Club before the rst April 1925 wag a 
members’ club and unincorporated, and had beer assessed to 
super-tax upon its total income as an unregistered firm or associa- 
tion of individuals not being.a firm at the rates of duty prescribed 


(1) (1925) 1. L. R. 47 All. 715. 3 : 
$ . ; ! 
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for such a firm or association by the enactment for the time being 
in force. . . 

For the year sof charge beginning the rst April r925 the rate 
of duty “prescribed for such a firm or association was a scale rate 
rising from one to six annas in tlfe rupee as provided by the Indian 
Finance Act, XIII of 1925, i. e. for the excess over the first fifty 
thousand one anna in the rupee, forthe next fifty thousand 134 
annas, for the next fifty thousand two annas and so onup to 
six annas, E5 

By the said Act the rate of duty prescribed for an incorporated 
company for the same*year of charge was a flat mte of one anna 
in the rupee. . 

e The company after its incorporation onthe 1st April r925 
mide for the purpose of super-tax for the year 1925-26 a return of 
the total income of the unincorporated club of the previous year 
1924-25. Section 55 of the Indian Income Tax Act, 1922, pres- 
cribes that super-tax shall be charged, levied and paid ‘in respect 
of the total income of the previous year of (ister alia), any com- 
pany, unregistered firm or other association of individuals. ' 

The Senior Income Tax Officer assessed the “amount of the 
income of the previous year of the unincorporated club at 
Rs. 15,03,522, and no dispute arises in the case about the 
correctness of this figure. l 

Section 58 of the Indian Income Tax Act, 1922, made appli- 
cable to super-tax section 26 ofthe same Act. The latter section 
is set out in the judgment of the Brity Council. . 

« The Senior Income Pax Officer considered that the rate of 
super-tax applicable to the income in respect of which the assess- 
ment was to be made, namely, the income of the unincorporated 
club for the previous year, Was the scale rate prescribed as above 
stated for the income of am unregistered firm or unincorporated 
association of individuals, and'om» this basis he determined, in 
pursuance of section 23 of the sajd Act, the amount of esuper-tax 
to be Rs. 4,59,153. 

The respondent company, upon being served with a notice oe " 
demand of that amount of super-ta&, objected to the amount of the 
tax So assessed and appealed to the Assistant Commissioner under 
section 30 ofthe said Act onthe ground thatthe raté of tax 
applicable was notthe scale rate which had been adopted, but 
the lat rate of one anna in the rupee applicable to the income 
ofanincorporated company. Upon the basis ofthis contention 
the super-tax payable would have been Rs. 90,845. 

e e 
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The Assistant Commissioner dismissed the appeal and confirmed 
the assessment under section 31 of the said Act onthe basis deter- 
mined by t&e Senior Income Tax official. . Py : 
The respondent company thereupon, pursuánt to section 66(2) 
of the said Act, require] the Cafnissioner of Incqme Tax to refer 


* The Western India tothe High Court the questions of law arising out of the assess- 


. Turf Club, Limited. 
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ment, and the Commissioner accordingly drew up a statement of the 
case and submitted it with his own opinion thereon eas required by 
the section to the High Court. 
The questions for the opinion of the High Court are set out in 
the judgment of the learned Chief Justice » (see Z. L. R. 50 Bom, 
"648 ; 28 Bom. L. 'R. 1236). 
The opinion of the Commissioner upon the questions referred $o 
the Court was as follows :— 
“I am clearly of opinion that tHe profits madee by the club in 
fhe year 1924-25 when it was nota limited company have been 
rightly charged to super-tax at the scale rates of one to six annas 
and that the flat rate of one anna cannot be applied to these pro- 
fits which are not those of a company having been made prior to 
the conversion ‘of the club into a limited concern. My answer to 
the questions is therefore as under :— . 


(i) The profits are liable to super-tax at the scale rates 
of one to six annas and not at the flat rate of one anna, d 


Gi). Section 26 isto be regarded as merely requiring the com- 
pany to take the place of the Gefunct firm for the purpose of the 
payment of the tax due from it on #ẹ profits earned prior to 
the conversion, i 

(iii) The club is rightly assessed to super-tax at the scale rates 
of one to six annas, . 

(iv) It cannot be assessed for the year in question at thé flat 
rate prescribed for a company.” , * 

The reference made by the Cpmmissioner of Income Tax came 

e on for hearing inthe High Court on the gth April 1926 before 

» Sir Norman Macleod, C. J. «and Mr. Justite Crump, and judgment 
was given on the same day ovérruling ‘the opinion of the Commis- 
sioner of Income Tax and deciding in favour of the respon'lent 
company the questions submitted in the case. The Court held 
that the rate of super-tax applicable was the flat rate of one anna 
in the rupee and awarded costs against the Commissioner. 

Against this judgment and order the Commissioner of Income 
Tax preferred an appealto His Majesty in Council upon leave 

e. 


. L] * 
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granted by the High Court under section 66 A of the Incomé 
Tax Act (inserted by the Amending Act, XXIV of 1926). 


The casein the Court below is seportedin Z. Z. 50 Bom. 


648; 28 Bom. L. R: 1236. The letter from the Commissioner of 
Income Tax referring the case"to the High Court is set out 
in extenso in the report in 28 Bom. L. R. 1236. 

Lowndes K. C. and Reginald Hills for the Appellant. 

A. M. Later, K. C. and Raymond W. Needham for the 
Respondents. : . 

Their Lordships’ judgment was delivered by " 


Lord Chancellor :C—The question raised by ,this appeal iş a 


short one. The Western India Turf Club was originally an unregis- 
teréd Association ; but as from the rst April, 1925, it was converted 
into a company by being registered under the Indian Companies 
Act éAct No. VIT of 1913) as a company limited by guarantee, the 
object of the company being to take over the assets, effects and 
liabilities of the Western India Turf Club. The question raised, 
in these proceedings is at what rate that company should 
pay supertax for the tax year commencing on the rst 
April, 1925. 

The enactment Chieflyin point is section 55 of the Indian 
Income Tax Act, Act No. XI of 1922. That section is in these 
terms :— : 

“In addition to the income tax charged for any year, there shall 
be charged, levied and paid for thay year in respect of the total 
income of the previous yeas *of any individual, unregistered firm, 
Hindu undivided family or company, an additional duty of income 
tax (in this Act referred to as super-tax) at the rate or rates laid 
down for that year by Act of the Indian Legislature.” 

On that section two questjons may arise, which it is necessary 
to keep distinct. aa 

First, the question may arise on what amount ofinceme the 
taxpayer is to pay his super-tax. Of that point the section 
provides that heis to pay super-tax in xespect of the total income 
ofthe previous year. Strictly speafing, this company had np 
total income in the previous year, forit did not then exist ; but 
that difficulty is removed by section 26 of the same Act,* which 
provides that—  . 

"Where any change occurs in the constitution of a firm'or where 
any person has succeeded to any business, profession or vocation, 


the assessment shall be made on the firm as constituted, or on the 
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person engaged in the businesg, profession or vocation, as the case 
may be, at the time of the making of the assessment” 

It should e added that section 26 is applied *to super-tax by 
section 58. The effect of those sections is that; for the" purpose 
of assessment to super-tax, you must take the total income, not 
of the respondent company itself, but of the predecessor in title 
of the company ; and the income in this case has ‘been assessed 
on that basis. . 

* The second question which arises is, at what rate is the tax- 
payez to pay super-tax. With regard to that point, ‘section 55 
provides that the tax-payer is to pay “at the*rate or rates laid dówn 
"for that year » that is, forthe year of assessment—“by Act of 
the Indian Legislature." In other words, for the purpose ef 
ascertaining the rate of the tax you are referred toa statute to 
be afterwards passed. "That statute was afterwards passed, gnd 
it is Act XIII of 1925. It provides by section 7, sub-section (2)* 
that :;— . 

" "The rgtes of super-tax for the year beginning on the rst day of 
April 1925, shall forthe purposes of section 55 of the Indian 
Income Tax Acf, 1922, be those specified in Part II of the Third 
Schedule." ©, 

When one turns to Part II of the Third Schedule, one finds 
these rates specified, namely, "In respect of the excess over 50,000 
rupees of the total income (1) in the case of every company. one 
anna irf the supee.” Then follow other rates relating to corpora- 
tions, individuals or associatiorfs enot bging companies, and some 
of those rates are calculated on a rising Scale. What is the effect 
of that? Itcan only be that this particular tax-payer, being a 
company falling within the first words of Part II of Schedule III, 
must pay at the rate there specified, n&mely, at the flat rate of one 
anna in the rupee. . 

The argument which hae been' used in favour ofthe appeal 
seems to involve the fallacy that, liability to tax attached to the 
income in the previous year. That is notso. No liability to 

e tax attached to the income of this comp&ny until the passing of 
the Act of 1925, and it was thdh to be taxed at the rate appropriate 
toa company. 

With' regard to the Allahabad case which has been cited 
(Zn the Matter of Begg, Sutherland and Co., Ltd., J. L. R. 47 “All. 
715), it is sufficient to say that, ifthe question there decided 
should again arise, that decision will require further consideration. 


* Act XIII of 1925 is the Indian Finance Act—K, J, R. 
e. * 
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For the reasons which they have given their Lordships are of 
opinion that this appeal fails, and they will humbly advise His, 
Majesty that it be dismissed with costs. 


Solicitor, India Offic : : Solicigor for the Appellant. 
E. F. Turnér & Sons + Solicitors for the Respondent. 
K. J. R. Appeal dismissed. 


. PRESENT : Lord Darling, Lord Warrington of Clyfe, 
Mr. Justice Duff and Sir Lancelos Sanderson. 


THAKUR SHIAM SUNDAR SINGH . 
v. 


THAKUR JAGANNATH SINGH. 


[ON APPEAL FROM THE COURT oF the JUDICIAL 
COMMISSIONER OF OuDH.] 


Indian Succession Act (X. of 1865), Secs, 54, 71—Oudh Estates Act, (I of 1869), 
Sec. 19,— Will of Oudh talugda¥— Bequests in favour of attesting witnesses 
—~Oral evidence showing that the legate did not sign as SEINE witnesses, 
but signed the will for someg*her purpose. 


A Will executed by an Oudh falugdar contained the following clause 
(paragraph 8) :—'*I have executed this will with the consent of all my sons and 
have got them to sign it as witness with this very purpose so that this will may be 
acted upon fully and they may not quarrel among themselves after my demise.” 
The testator’s sons accordingly appended their signatures to the Will: 


Held, that although the position of thé signatures created a presumption that 
they had been attached by the sons as atfesting witnesses, such presfmption was 
capable of being rebutted by parol evidence narrating what actually occurred at 


the time of the execution of thee Will, i ‘ 


Held, also, on the evidence, and agreeitg with the concurrent findings, of 
the Ihdian Courts asto the credibility of the witnesses, that the sohs did not 
sign the Will as attesting witnesses, and therefore the bequests in their favour 
were,not void under section 54 of the Indian Succession Act, 1865 (as read 
with section 19 of the Oudh Estates Act, 1869). | o 


The manifest object of paragraph 8 of the Will was to secure the Co-operation 
of the testator’s sons in carrying out the dispositions of the Will, and they 


attached their signatures as concurring in the declaration contained in this 
e . 


P. C 
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. P. C. paragraph, and witha view ofeavoiding dissensions in the future. To hold, 
í 927. . under such circumstances, that the sons had signed the Will as attesting witnesses, 
ew! would be toYlefeat the very object ef the clause itself and togfrustratg the obvious 


Thakur Shiam i ing i is Wi isi i 
purpose of the testator in making it part of his Will, Tle, provisions t section 71 
Sindee Sigh of the Succession Act, 1865, relied on. è 
e 
pags singel Consolidated Appeal by special leave from the judgment 
—— and decree of the Court of the Judicial Commissioner of 
Oudh (Dalal J. C. and Wazir Hasan, A.J. C.),.dated the asth 
Wovember, 1924, affirming a decree of the Subordinate Judge of 
Partabgarh, dated the 27th August, 1923. . 
e The facts of the case appear sufficiently from the judgmeht of 
their Lordships. 


L2 Sections 54 and 71 of the Indian Succession Act, 1865 (fow 
` + replaced by sectionsę67 and 84 oj the Succession Act of 1925), 
. are as follows :— ° 


Section 54: (Effect of gift to attesting witness). A will shall 
*not be considered as insufficiently attested by reason of any benefit 
thereby given, either by way of bequest or* by way of appointment 
to any person attesting it, orto his or her wife or husband : but 
the bequest or appointment shall be void so faras concerns the 
person so attesting, or the wife or husband of such person, or any 
person claiming under either of them. 


Explanation.—A legatee under a will does not lose his legacy 
by attesting a codicil which confirms the will. 


Section 7z: (which of tos possiple constructions preferred). 
Where a clause is susceptible of two" meanings, according ta one 
of which it has some effect, and according to the other it can have 
none, the former is to be preferred. 


Under section 1g of the Oudh Estates Act, 1869, S. 54 of the 
Indian Succession Act, 1865, is made applicable to all Wills and 
Codicils made by any Za/ugtíar. ° 

The main question foredetertnination in the appeal to the Privy 
* — Council was whether a certain will was vglid so far as certain legatees 
were concerned, and the qyestiow depended on the fact whether 

or notethe legatees signed the will as attesting witnesses. . 
It was concurrently found asa fact by both Courts in India 
" that the legatees did not sign the Will as attesting witnessas, but 
. that they signed it by way of giving their consent’ to the act of the 
testator who was their father, and consequently both Courts held 

that the gifts to the legatees were not inoperative or void. 
e 4. The testator wag one Thakur Drigbijai, Singh, a talugdar. The 
e 


e. 3 . 
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wil was signed by eight witnesses jncluding the four sons of.th8 
testator, but, or*the face of it, it did not appear ra of the 
witnesses signed as attesting witnessese 


De Gruyther K. C. and Dude for the Appellant. 
Dunne K. Cand S. Hyam for the Respondent. 
Their Lordships’ judgment was delivered by 


Mr. Justide Duff :—This is a consolidated appeal from two 
decrees, both of the asth of November,'1924, of the Court of the 
Judicial Cémmissioner of Oudh at Lucknow, which were, pro- 
nounced inan appeal from the Subordinate Judge of Partabgarh. 
The question raised by the appeal is whether certain legacies In a* 
will of the late Drigbijai Singh, a taluqdar of Athgawan, in the 
District of Partabgarh, are valid, and the answer to this question 
muet be governed by the determination of the i issue, ;which was the 
real issue in the Courts below, whether or not the legatees entitled 
to the benefit of these legacies, if valid, signed the will. as attesting 
witnesses. The Court qf the Judicial Commissioner held, affirming 
the decision of the Subordinate Judge, that this issue must be 
determined in favour of the respondents, 

The testator, by his will, appointed his eldest son, Lal Bahadur 
Singh, as taluqdar after him, and gave to each of his three younger 
sons, ` Jagannath Singh, Ran Bahadur Singh, and Jang Bahadur 
Singh, certain villages out of the taluqa, to be held absolutety 
with heritable and transferable rights as under proprietors if and 
when they or any of theg wishef to separate from; their eldest 
brother ; but;"so long: as they live in union: among;'themselves 
with the talugdar," the taluqa was to remain undivided, and the 
income therefrom was to be "spent on the whole family,".. -after 
paying government and village dues. 

The testator also directdd the division of his movable: property 
in case of a separation, and by patagreph-8 he declared, 

“T have executed this will with the gonsent‘of ali- my*sons and 
have got them to sign: it as witness with this very purpose so that , 
this will may be acted upon, fglly and they may. not quarrel : amenge. 
themselves after my demise.” 
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Thakur ar Shiam 
Sundar Siggh 


v. 
Th&kur Jagannath 
Singh. 


October, 18. 


As to the genuineness.of the will there is no dispute. Admittedly, . 


alsp, disregarding the signatures''of the testator's four“ sons, the 
execution of the*willis attested by a :sufficient number of: attesting 
witnesses, in confotmity. with the law in force in the Province‘of 
Oudh. 


As would appear from an inspection of the translation of the. ' 
e e. 
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* will, which is the plaintiffs exhibit 1, as reproduced ih the record, 


it was signed by the testator as “executant,? and below the 
testator's *signature, after t&e signature of ona of the , Witnesses, 
who, it is not disputed, was an attesting witness, thére are the 
signatures of his four sons, anf, below them, ghe signatures of 
three other persons who also admittedly signed as attesting wit- 
nesses, In the margin on the left of these signatures, and just 
above the signature of the first attesting witness, appears the 
word “Witnesses.” The appellant, who is the son of the eldest son 
of the testator, on the strength of a passage in the judgment of the 
Subordinate Judge, contended that in the original will the word 
Witness" appears opposite each of the signatures below the 
testator’s, including those of the sons. As in their Lordshéps’ 
opinion itis immaterial, for the purpose of deciding the question 
before them, whether or not thi$ was the form of the original 
* document, it may be assumed that the appellant’s contention upon 
this point is well founded. . 
The will is dated the 17th of December, 1886, and the testator 
died in February, 1889. In May, 1889, the name of the eldest 
son, Lal Bahadur Singh, was, pursuant to the dispositions of the 
will, inserted in the Mutation Register, in -place of that of the 
testator. The eldest son having died in May, rgr2, a joint appli- 
cation was made in the following July by the appellant-and his 
three uncles (including the two respondents) in the Tahsildar’s 
Court for mutation of names and the substitution of the appellant’s 


«name for that of his father. Mutation 2 duly ‘effected in con- 


formity with this application. . 

Down to the death of Lal Bahadur Singh, his three younger 
brothers had lived in union with him, and after his death these 
three brothers, uncles of the appelant, continued to live wijh the 
appellant in joint family until the yearegr4. In July of that year 
the youngest son of the testator decided to separate from the joint 
family, 2nd an application by him to the Tahsildar’s Court for the 
substitution in the RegistÉr of his name in lieu of that of the appel- 
lant, in respect of the villages bequeathed fo him under the will, 
yas not’ contested by tht appellant, and accordingly was 
granted. i 

In June, 1921, the 'Tespondents having decided to separate 
from the joint family, applications were filed by them, requesting 
mutation of their names in respect of the villages to which they 
were severally entitled under the terms of the will, The appellant 
having raised the objection that the applicants ought first to 

e 


à 
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establish their title by a decree of the Csvil Court, the applications 
were dimissed ; ahd the respondents then, in May, 1922, instituted . 
the suits qu? of whfch this appeal arise. 

The Subordinate Judge held that the testimony of, the three 
surviving sons ofethe testator as to the circumstances connected 
with the execution of the will must be accepted as credible testi- 
mony. ‘The effect of this testimony, as the learned Judge states 
it, was that the'testator, their father, had summoned his four sons 
to his presence, and, having explained that he had madea will 
leaving his property to them, asked them to attach their signatures 
to the will, not as attesting witnesses, but in token of their consent, 
with a view to avoiding disputes after his death ; and that they 
atteched their signatures, pursuant to this request. The Subordinate 
Judge accordingly found, and pith him the,Appeal Court agreed, 
that éhe sons did hot sign the will as attesting witnesses. 

Before their Lordships’ Board, counsel for the appellant 
admitted that the oral testimony narrating what occurred at the e 
time of the execution ef the will was admissible in point of law, 
and, indeed, as will be seen, upon it his substantive contention was 
founded ; nor did he argue that there was any ground upon which 
thé appellant could’ ask for a reversal of the concurrent findings 
of the Indian Courts as to the credibility of that testimony. His 
contention was that, although the position of the signatures 
created only a presumption ghat they had been attached by the 
legatees as attesting witnesses, whfch presumption emight be, 
rebutted by parole evidencg eas to” what actually occurred, still," 
sinc the signatures were by reason of their position ex facie sig- 
natures of attesting witnesses, that fact, when coupled with the 
fact disclosed by the oral evidence that they were placed there in 
compliance with the testator’s request, was sufficient to con- 
stitute the attaching of the signatures an attestation in point of 
law ; and that consequently all question of intention, whether of 
the testator, or of the persons who signed,their names, were "without 
relevancy. 

As touching the liec of the evidence adduced on behalf of 
the regpondents concerning what actually occurred at the exegutior 
of the will, their Lordships have no hesitation in concurring in. the 
view „of all the Courts in India ; nor can there be, in their opinion, 
any doubt as to the character of the acts of the testator's, sons in 
placing their signaturés upon the document, when the terms of 
the will itself and the facts disclosed by that evidence are taken 
into account, The testator himself, by paragraph 8, which is 
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oP. C. quoted above, had declared his intention; that paragraph, it is 
RN -rue, is not worded with the precision that might have been 
vn . .. : . dan 
Thakur Shiam desired, but it would be a stfange thing to give effect t it in such 


Sdhdar Singh a way as to frustrate the obvious purpose of the testator in making 

| Thakur Jagannath it part of his will. ° 
Singh. Its manifest object was to secure the co-operation of his sons in 
Mr. Justice Dug. Carrying out the dispositions of the will, and to do that by inserting 
in the willa formal declaration that his sons, by “appending their 
signatures therto, had concurred in those dispositions. By reading 
the elause as declaring that the sons had signed the will as attesting 
. ' witnesses, one would ascribe to it a meanihg according to which it 
" would not only defeat the object of the clause itself, but nullify 
P the distribution of his property which the testator was seekingeto 
. bring about in making pis will. The more reasonable and natural 
reading would appear to be that the sons had attached their 
signafures as concurring in the declaration contained in this 
paragraph ; and this latter construction (under which this particular 
declaratiom would take effect, together with the.wil asa whole) 
seems to be enjoined upon the courts by section 71 of the 

Succession Act. 

The issue as to the character of the acts ‘of the respondents 
does not for its determination depend upon any conclusion touching 
the nature of an undisclosed purpose or intention. The witnesses 
agree that, while the testator invited, others to sign as attesting 
witnesses, ke addressed no suth invitation to the sons, but asked 
fhem explicitly to sign for the*specigl Purpose of expressing their 
consent, with the view of avoiding dissensions in the future. The 
evidence, once it is accepted, shows that the act of each of them 

. was, openly and palpably, with the knowledge of all present, the 
act of expressing consent, and nothing else. Their Lordships 
concur in the view of all the Courts below that in such circums- 
tances the signers were not attesting witnesses within the meaning 

. of section 54 of the Succesgjon Act. 

"* Their Lordships will accordingly humbly advise His Majesty 
* that the appeal should be dismissed with Costs, 








e ' H.6. L. Polak: Solicitor for the Appellant. i " 
` Barrow, Rogers & Neville: Solicitors for the Respondent. 
. KIR | E . Appeal dismissed, 
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- APPELLATE CIVIL. — 


Before Mr. Justice Page sand Mr. Justice Graham. 


° 
KUMAR BIRENDRA NATH ROY BAHADUR 


9. 


TARINI KANTA ROY AND ANOTHER* ° 
», i * 
Execution of decree —Sui? for contribution by a co-mortgagor after redemption of 

mortgage debt—Transfer of Property Act (IV of 1882), Sec, 95—Application ° 

fer attachment and sale of the properties charged with the amount of 

fontribution —Separate suit, if mecessary—Civil Procedure Code (Act V of 

1908), Order 34, rules 41, 15. * . 

Where in a mortgage suit brought by the mortgagee against several 
co-mortgagors, one of them alone redeemed the mortgaged property by paying 
the mortgage debt and then brought a suit for contribution under section 95 of 
the Transfer of Property Act, got a decree which imposed not only* a personal 
obligation upon the said co-mortgagors but also a proportionate charge upon 
the properties liable to contribution and then applied for attachment and sale 
of the said properties in execution of the said decree : 

Held, that it was not necessary to bring a second suit to effect a sale of the 
said properties under the provisions of order 34 rules 14 and 15 of the Code of 
Civil Procedure and the decree could be enforced by way of sale of the said 
properties in the present suit : Aohayeesury Dabee v. Gouri Sunkar Panday (1) 
and Gobinda Chandra Palv, Kailash ChandPa Pal (a) distinguished. : 

Appeal by the Decree hoMer. E 


Application for execution of decree obtained in a suit for 
contribution under section 95 of the Transfer of Property Act. 


The material facts will appear from the judgment of Page, J. 


Babus Brojo Lal Chakrabdrty and Jatindra Mokun Chaudhury 
for the Appellants. =Le 


Babus Krishna Kamal Maitra arti Rabindra Nath Chowdhury 
for the Respondents, S 


. 
The judgments of the Court Were as follows :— 


Page, J :—This is an appeal from an order of the learned 
Subordinate Judge of Rajshahi allowing the opposite party's 


* Appeal from Original Order No. 246 of 1925 with Application, against the 
order of J: K. Mukherjee Esq., Subordinate Judge of Rajshahye, dated the 
24th March, 1925. 


(x) (1895) I. L. R 32 Calf 859. (2). (196) 25 C: L. J. 354. 
. 
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Nave (objection to certain properties being.attached in, execution ofa 
«927. ' decree, and ordering the properties to be released from attach- 


Kuta ay Birendra ment. Defendants Nos. r and a  mortgagéd some properties 
Nath Roy Bahadur including the property in suit to “defendant No. 6 on the roth of 
Tarini Kanta Roy. May 1912. On the 26th of January 1914 the appellant purchas- 
Pp ed the properties set out inschedule Ka in execution of a money 
—— decree against ‘defendants Nos, 1 and 2. A martgage suit was 
then brought by the mortgagee to enforce his mortgage and some 
other property belonging to the mortgagors and spbject to the 
e us mortgage was sold in execution of the ,mortgage decree, The 
appellant as:the auction-purchaser of part of the property mort- 
gaged comprised in schedule Ka was anxious to save the property 
still unsold from being put up to auction in execution of 
the mortgage decree, Ind on the 19fh September 1916 deposited in 
Court the fulliamount remaining due under the mortgage décree. 
Thereupon the properties still unsold which had been subject to the 
" mortgage, were freed from liability to attachment under the mort- 
. gage decree. Now, pursuant to the rights given to him under 
section gs of the Transfer of Property Act the appellant brought 
a suit to obtain contribution from the other owners of the mort- 
gaged property freed from ‘liability to the mortgagee. That suit 
was numbered 510 of r9g19. On the 21st January 1921 the contest- 
ing respondent to this appeal one Tarini Kanta Roy purchased 
Sara’ Sundari Debi defendant No. 1'É 1-3rd share of property No. 
e2 in schedule Ka. On the agtp July 1923 a decree was passed in 
the contribution suit, and in orde ¢o obtain execution of that 
decree an application was presented by the appellant in respect 
of which the present appeal arises. The application was for 
~ leave to execute the decree by selling the properties of the 
other owners to the extent to which under the decree they 
were proportionately liable to qprftribution. One of those proper- 
Pe ties was the 1-3rd share of property No. 2 of schedule Ga which 
belonged to Sarat Sunditri, and which had been purchased by 
e Tarini. Tarini objected, to execution. being levied in respect of 
. the property which he had bough? from Sarat Sundari, and his 
i objection was upheld by the order against which the .present 
appeal is preferred. Tarini based his objection to execution being 
. levied upon the share in the property mortgaged that he had 
" bought from Sarat Sundari upon three grounds. The learned 
. : Vakil who appeared for the respondents urged that in the circums- 
. tances disclosed in the evidence the Court ought to hold, whatever 
. the legal position might be, that the appellant must be taken to 
* 


. * s 
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have released the property in dispute from any liability to contribute "gv o. 





towards the liquidation of the mortgag’ debt and the learned Vakil, {192708 
while admitting that the release did not amount to ap estoppel,- Kumar Bifa - 


claimed “that it must be held that the appellant had foregone Nath Bop B&hadur 
any right which he might haveehad to obtain contribution from — Kanta koy. 
Tarini’s property. In my opinion, there is no substance in this " 
contention as will be seen as soon as the relevant facts are stated, It Page $- 
appears that the appellant was the holder of an interest in a jote 
under which the property was held a share of which was purchas- 
ed by Tarini, and after Tarini’s purchase on the arst January 1921 
Tarini went to his landlord, that is the appellant and asked *him 
if he would allow mutation of names in his Sherista. It was ‘agreed | 
that there should be mutation of names in the Sherista upon Tarini 
paying a Selami of Rs, 200 and four years’ arrears of rent, It is e 
in those circumstances that thè learned Vakil contended thatthe . 
. Court ought to hold that the appellant had agreed to forego any. 
right that he might have in respect of any other charge upon the 
property. Itis quite obvious that no such inference reasonably cam 
be drawn. Tarini purcRased the share belonging to Satat Sundari 
with full knowledge of all the facts, for he was g party to the = 
contribution suit, and whether there was a charge or whether 
there was not a charge as alleged upon this property it was neces- 
sary that Tarini should obtain a mutation of names in the Sherista. 
There was no evidence whatever to support the contention that it 
was made a term of Tarini assenting to become a tenant and to pay 
the sums that I have mentioned gbat any other charge upon the 
property which the appeldht might have should be released. That 
contention, therefore, fails. 

The learned Vakil further urged that the appellant wasin a 
dilemma. Either the decreg in the contribution suit was a perso- . 
nal'decree against the parjies against whom the decree was made, M. 
orit was a decree granting a ¢harge upon the property for the 
amount for which the property was held liable to contribute, If it 
was merely a personal decree against she defendants the property s 
of the objector could *net be attached in execution. If it wasa” 
decree imposing a charge ujfon thg property and not merely for 
money, then, it could not be enforced by way of sale in the present 
suit, but must be made the subject of a second suit. The * 
gfound upon which this contention was based was that under order 


34, rules 14 and r 5. it was clear that the Legislature intended that ° . 
before the mortgaged property was brought to sale the mortgagor, i 
or mortgagors if there were more than one, should have an oppor- - 
° * . ^ P 
e. r] $ ¢ -~ 
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e 
tunity of redeeming the property before it passed by way of sale 
out of the hands of its forme? owner, and the learned Vakil in this 
connection geferred to two cases : “Adbhoyessury Dajee v. (7ouri Sun- 
kar Panday (1) and Gobind Chandra Pal v. Kaifish Chandrh Pal (a). 
The learned Vakil for the appellant has contended. that there isa 
difference between a suit upon a mortgage which had developed in 
the present proceedings and a suit upon a charge not amounting to 
a mortgage, which was the case in each of the two authorities to 
which the learned Vakil referred. Where a suit is brought against 
several co-obligors upon a bond for the purpose of obtaining a 
declaration that there was a charge upon the property secured by 


, the bond no doubt an opportunity should be given to the co-obligors 


~~ 


to redeem the debt secured by the bond, and so to release 
the property. But in the present case the zu/ío upon which it has 
been held in the decisi&ns referred t$ above that it is incumbent 
‘to bring a separate suit is absent, for in the present case a mortgage 
suit was brought, and in that mortgage suit the co-mortgagors were . 
each of them in a position in which if they elected to do so, they 
could redeém the mortgaged property by paying tie mortgage debt. 
The predecessos of Tarini, to the extent to which she wasa mort- 
gagor of the interest purchased by Tarini although she had the 
opportunity to do so, elected not to redeem the property, This 
opportunity having been given to the mortgagors and the appellant 
alone having availed himself of the chance of redemption open to 
all the go-mortgagors now brings a suit for contribution, and, assum- 
ing that the* decree was not % gere personal decree for money 
against the defendants, but also declarfó a proportionate chaxge 
which attached to the several properties, in my opinion, the two 
cases upon which the learned Vakil for the respondents relied 
are inapplicable. The third contentien raised on behalf of the 
respondents, therefore, becomes material namely, was this decree 
a mere money decree, or wag it,aNo a decree under which the 
several properties were proportionately charged with the amounts 
due for contribution? Theeplainf in the suit has not ‘been printed 
vin the paper book, but reference has beer» fhade to it, and it does 
* not appear from the plaint (so far as e are in a position to under- 
stand itj that any specific claim was made that a charge should be 
laid upon the properties liable to contribution. But in order to 
enable us to understand the decree we have been referred to the 
judgment i the suit which is in the printed paper-book, and, in my 


- (1) (1895) I. L. R. 22 Calc. 859. (2) (1916) 25 C. L. J. 354. 
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opinion, it i$ clear beyond doubt or controversy that the decree ° en. 
in the contributiqn suit did impose not merely a personal obliga- | b927. C 
VÀ 


tion upon the defendants against whem the decree was passed, kumar Bo eani 
but also a’ *proportion?te charge upon the properties liable to con- Nath n Bahadur 
tribution. It is enough to say th&t in more passages than one Tarin® Kenta Roy. 
the learned Subordinate Judge emphasises the importance of bear- 
ing in mind that “ the liability attaches to the property and not to 
the person, andas the mortgage charge is indivisible and attaches 

to the property, every person who holds the property must cone 
tribute.” In dealing with issue No. 12, which relates to the relief 
to which the plaintiff is entitled, the learned Subordinate Judge 
Specifically states that there is to be a charge upon the properties, * 
and he takes the opportunity of specifically laying down the con- 
tribution chargeable to each of the several properties liable to con- 
tribute. The decree recites what the plaintiffs claim is, and after 
stating in detail the several sums which the plaintiff claims as payable 
by the owners of the several properties respectively proceeds to state . 
that the plaintiff reserved a lien for the said sums on the respective 
properties set out in the "schedule and held by the defendants. ° 
Coming to the operative part ofthe decree “itif ordered and 

decreed that this suit be decreed with costs", and although no ° 

special reference is made to the word ‘charge’, it is, to my 

mind, abundantly clear that the learned Judge by this decree 

declared and imposed a proportionate charge upon the property 

liable to contribution to be paid by eagh of the properties respec- 

tively, It follows, therefore, i in my giégment, that the application « 

for execution was well- foutded, and that the objection of Tarini 

was misconceived. The order will be that the order of the learn- 

ed Subordinate Judge be discharged, that the objection of the " 
respondent Tarini be dismissed, and that the application of the JW. 
plaintiff appellant for leave t8 issue execution be granted. The * 
appeal, therefore, in this sense will be allowed with costs in both 
the Courts—the hearing-fee in this, Cont being assessed at three 
gold mohurs, 





Page, 9. 


y 
The application is dismissed Without cests, : 
Graham, J. I agree. . 
D. K, R. Appeal allowed : Application dismissed, 
e 
e , 
. * . 
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e 0x l Before Mr. Justige Cuming and Mr. Justice ` 
DE y M. N. Mukerji. i 

* i e. 

Civir. n : s e ` 
ag UPENDRA LAL4GUPTA AND OTHERS 
rnd * 

May, 30, 31. v. 
2 27 , 
cd JOGESH CHANDRA ROY* 


Appeal—Remand—Civil Procedure Code (Act V of 1908), O. 41,. Rr. 28, 26— 

Mppellate Court, final decision of—Previous decision in remanding a case 

e not conclusive—Division Bench of High Court, jurisdiction of—Landlord and 

tenant— Bimam tenure of Chittagong—' Permanent, heritable and tranferable 

" —Presumption of fixity of rent —Bengal Tenancy Act (Act VII of 1885), 
section 7— Liability to enhancement. 

An order of remand made under Order A rule 25 of the Code of Civil Proce- 
dure decides nothing and the reasons that the Court gives for its support are 
given merely for its own convenience for the purpose of the determination of the 

“appeal under Order 41 rule 26, and for helping the lower Court to proceed rightly 
in carrying out the order. The appellate Court—either the same or differently 
constituted— when determining the appeal finally has jurisdiction to go back on 
the views as expressed on the order of remand passed under Order 41 rule 25. 
It will fail in its. duty if it persists in those views though satisfied that they are 
erroneous: Gasendra v. Surya (1) and other cases followed. 


A finding or decision of a Division Bench of the High Court in remanding a 
case under Order 41 rule 25 is not conclusive between the parties tothe appeal 
and can be reopened at the time of final detéfmination of the appeal, 


« No presumption of fixity of renB ix favour of the tenant can arise from the 
fact of a tenuro o. g., eittam tenure in Chitfagong, -being permanent, heritable 
and transferable: Per? Canning Land Improvement Company v. Katya nt (2) 
distinguished. Krisknendra v. Kusum Kamini (3) followed. 


An etmam tenure in. Chittagong which bas not been proved to have existed 

N from the time of the Permanent Settlement is excluded from the operation of 

e section 6 of the Bengal Tenancy Act and, its "rent is enhancible under section 7 
of the Bengal Tenancy Act. s 2 


7 Appeal by the Defendgnts. * 


Suit for ejectment from an eimat: tenure after service of.2 notice 


. 
. 


. * Appeal from Appellate Order No. 315 of 1925, against the remand’ order of 
J. W? Nelson Esq., District Judge of Chittagong, dated the 6th April, 1925, 
reversing the decree of Moulvi Ebrehim Hossain, Munsiff, 1st Court, Setkania, 

* dated the*8th October, 1923, x 

(1) (1912) 17 C. W. N. 463. 


> (2) (1919) L L, R. 47 Calc, 280 ; 32 C. Ls J. 1. 
E : (2) (1926) L. R. 54 1. A, 485; 45 C. L.J. 305 
— e z 
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to quit and in the alternative for enhancement of rent of the $n 
tenure. 1927, 
s . 
The thaterial facts will appear from the judgment of Mukerji, J. Upendra La 4 Gupta 
Babu Surendga Nath Guha fofthe Appellants. Jogesh Chandm Roy. 


Mr. Atul Chandra Gupta and Babu Nripendra Chandra Das 
for the Respondent 
C. A, V. 
The Saderents of the Court were as follows : :— x 
Mukerji, J:—The facts relating to the litigation “which has 
given rise to this appeal and the circumstances under which" the 
appeal:has come up for hearing before us are as follows :— RE 
e The plaintiff instituted the suit for ejecting the defendants 
from a tenure after service 4e notice to quit, and in the alterna- e 
tive for enhancement of the rent of the teflure either at the custo- ° 
mary rate or up to such limit as the Court thinks fair and equit- 
able. The defence was that the tenure was an etmam, and that it 
was held as a permanent tenancy at a fixed rate of rent and that . 
therefore the plaintiffs’ claim should be dismissed, 
The plaintiffs’ case was that the tenure wase temporary one 
bearing a rental of Rs. 12 and was created by a Kabuliyat in 121a 
M. E.(= 1851), The trial Court held that the question whether the 
Kabuliyat was genuine or not was barred by res judicata and though 
it was inclined to hold thatit was genuine, it felt constrained to 
hold otherwise because it Had been, so found in a previous suit. 
It held that the tenancy was an eeieiati—which in the *part of tbe 
District of Chittagong td” which the suit relates means a permanent 


Fuly, 27. 


heritable and transferable tenure. The plaintiffs’ claim for Khas ° 
possession was accordingly dismissed by that Court and there it 
ended. . ° 

On the question of enbancement of rent, the defendants relied A. 
upon the presumption contafnad ig section 5o of the Bengal . 


Tenancy Act, and also the further presumption basad on the 
dictum of the Judicial Committee in the case of Port Canning 
Improvement Company v* Katyani Dasi((1) which is to the effect,” 
that where a tenure is proved to*be permanent, heritable and 
transferable, the presumption of fixity of rent must arise*in favour . 
of the tenant. $ ° 

' The trial Court gave effect to the latter presumption and : 
dismissed the plaintiffs’ claim for enhancement. TŘe District $ 
Judge on appeal by the plaintiffs appears to have ignored this pre- : 

(0 (1919) 1. L. R, 47 Calc: 280, 
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'sumption and was unable td give the defendants the benefit of the 
presumption under section 5o as it was not known whether the 
rent of the tenure created in 1851 by the amalgkmation ef the two - 
tenures that existed before was gny different from the sum total 
ofthe rents of the latter, Being of that opinion the District Judge 
held that the rent ofthe tenure was liable to enhancement, In 
that view he set aside the decree of the trial Court and remanded 
the suit for a fresh decision on framing the relevant issues that 
would arise in a suit for enhancement of rent under section 7 of the 
Bemgal Tenancy Act. He suggested the following issues :— 


, Isethere any customary rent payable by persons holding similar 


wy 


tenures in the vicinity ? If so, what is the customary rent? If not, 
what is the fair and equitable rent? What are the gross rents 'of 
thetenure-holder? ^ e 4 

The defendants then preferred the present appeal It cÍme 
on for hearing before a Division Bench of this Court. On the 
«4th June 1926 that Bench made an order under order XLI rule 25 
Code of Civil Procedure. The substance *of the order then made 
was that the Nunsiff would, on giving the parties opportunity to 
adduce such further evidence as they might desire, record his 
findings on the following questions and then resubmit the records 
to this Court; rst.: Whether Rs. ra the rent of the tenure re- 
presented the sum total of the rent of the holdings, amalgamated 
in 1851, and whether the presumption under section 50 Bengal 
Tenancy Aet arose in favour Of the defendants ; and: Whether 
the presumption of fixity of rent whichf grises from. the fact that 
the emam is a permanent, heritable and transferable tenure has 
been rebutted ; and 3rd.; What is the customary rate or what is a 
fair and equitable rent for the tenure. It was indicated in the 
order that the onus of proving that the presumption mentioned in 
the and. question was on the plaintiff, and that the 3rd. question 
need not be gone into if the” Munsiff found that the rent is not 


enhancible. e. ^ 
The Munsif in an elaborate judgment &as held that the pre- 


* sumption under section 50 “dogs not erise but that the other pre- 


sdmption, namely, as to fixity of rent which arises from the fact of 
the teaure being permanent, heritable and transferable has not 
been rebutted. On these findings, there was no necessity for him, 
under the«erms of the remand order, to go into the 3rd. question 
and he has not done so. The appeal has then come up before us 
for final determination. 
On these findings pf the learned Munsili, the appellants contend 
* . 
* . 
e z . 
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that there should be an end of the plaintiffs’ suit, The respondent” 
on the other hand contends that there is no presumption, either in m 
fact or in Ja®, thategause a tenure if permanent, herftable:fand: U pendra La 
transferable, its rent is fixed ; or, in other words that the remand 
order made by thés Court was misconceived and the enquiry into Jogesh cain 
question of fixity of rent as based on this presumption has been Muke. 
useless. To this contention the appellants rejoined that inasmuch ' = 
as a Division Bench has already held, rightly or wrongly, that there 
is such a presumption, that finding or decision is conclusive ss 
between the parties to the appeal and it cannot be reopened. This 
position however cannot be seriously maintained jn view ofa: lang 
course of decisions of this Court : Ganendra Nath Ray Choudhuri v. ° 
Surya Kanta Ray (1); Hiatunnessa Bibi v. Kailash Chandra Saka (2); : 
Hanuman Das v. Gur Sakai (3) ; Official Assignee of Bengal v. 
Bidya Sundari Dasi (4) ; Kamini Kumar Deb v. Durga Charan Nag 
(5). Anorder of remand made under order XLI rule 25 Code of 
Civil Procedure decides nothing, and the reasons that the Court 
gives for its support are given merely for its own convenience for 
the purpose of the determination of the appeal under order XLI 
rule 26 Code of Civil Procedure and for helping the lower Court to 
proceed rightly in tarrying out the order. The Court—either the 
jsame or differently constituted—when determining the appeal finally 
has ample jurisdiction to go back on the views as expressed in the lli; 
order of remand passed unger order XLI rule 25 Code of Civil 
Procedure and indeed it would faib in its duty ifin deferfnce to 
those views which, no doybi, are “entitled to the highest respect, it 
—-pefsiats in them, although it is satisfied that they are erroneous, It 
is necessary therefore to consider the respondents’ contention on its 
merits. 


. 
The presumption, it must*be noted, has no foundation in any MW. 
statute law and indeed seenls to be in conflict with general princi- * 
ples, such as are recognised in nimerous authoritative decisions. i 


Its rests entirely upon a dictum»of the Judicial Comlmittee in 
Port Canning Land Improvement Corporation v. Katyayani Debi (6) wo 
which runs in these words : e Ordinarfly the two admitted charac-* 
teristics (meaning, heritability and" transferability which ,Were the 
two admitted characteristics in that case) would create a presump- 
‘on in favour of the tenant, and throw on the plaintiff the onus of 


` š 
`912) 17 C, W. N. 462. (2) (1905) 16 C, L, J. 259, ° 


57) 18 C. L. J. 181. (4) (1919) a4 C. W. N. 145 ; 30 C.L..]. 428. M 
:2\ 37 C. L. J. 122. . 
9) E. L, R. 47 Calc, 280 (286). , 
r . . 
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Cir. *showing that the tenure is wanting in the characteristic of fixity of 
M io rent", The decision of their Lordships in that case, however, did 
Upe l Tat Gupta not rest os this presumptione and on the other land proceeded in 


spite of it and throwing the onus on the defendants, the tenants, as 
is clear from the passages which follows. Thoughthus obiter, the 
Mukerii, F. dictum was treated as laying downa principle well worth accep- 
ys tance and the order of remand made by this Court was based on it, 
A later pronouncement of the Judicial Committed in the case of 
Krishnendra Nath Sarkar v. Rani Kusum Kamini Debi (1) howe ver 
seems clearly to militate against the correctness of the dictum. No 
such presumption was relied on in that case, though it should have 
. been if the dictum was correct, and 01 the other hand the effect of 
that decision is to hold ‘that unless there is something e to 
indicate that the landlord abangoned his right to enhance- 
ment, such right must be taken to exist even in the case of 
s of a permanent heritable and transferable tenure. In the case of 
Bhupendra Chandra Sinha v. Harihar Chakravarti (a) it has been 
"pointed qut that the dictum was meant to apply to the special ' 
. circumstances of the case, namely, that the land was let out for 
purposes of réclamation, that for some years from the commence- ' 
ment of the tenancy no rent was payable; that there was a 
-progressive scale of rent for several periods prescribed thereafter 
dii -and that there was no provision for any different rent for any 
m period thereafter. It has been poigted out that in view of these 
special circumstances the last ef the series of rents so prescribed 
.was held ‘as being intended*t& have, been fixed in perpetuity. 
„However that may be the dictum in its broad form in which ftis—= 
-laid down can no longer be treated as authoritative. The appellants 
seek to justify the correctness of the dictum by reference tb the 


2 a 
Jogésh-Chandra Roy. 
-— 9 


decision of the Privy Council in Bathasoondery Dassyah v. Radhika 
N - Chowdhrain. (3) . That decision relate? to the rights of a md 
* .holding under a perpetual settlement to enhance the rent'of "d 
" .rent-payifig lands, and deals with aluks within the meaning of t 


15ISÍ- section, and ryoti and “other under-tenupes provided for in the 
e-49th section of the Bengal Regylation VIII of 1793. The 
„decision has very little bearing on the present case. The plaintiff 
. in the “present case is the holder of a Noabad Taluk in respect of 
which the Government'stands in the 'same position as an ordir- 

. zemindar:;: Nasir. Akmmad Choudhury v. The Secretary of — 


. ^ (1) (1926) L. R. 54 1. A. 48145 C. L. J. 305. 
` (2) (1920) a4 C. W. N. 874. (3) (1869) 13 M, 
e e 


wre 
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India im Council (1) The emat has,not been proved to have * 


existed from the time of the Permanent Settlement so as to attract 
the operatioreof section 6 of the Bengal Tenancy Act. The dictum 
being out of the way, the rent must be held to be enhancible and 
the issues necessarily to be decided in order to deal with the 
question of enhancement will accordingly have to be gone into. 


There was. one contention advanced on behalf of the appellants 
at the time when the appeal was heard by the former Division 
Bench. It relates to the form of the remand which was made by* 
the learned District Judge. This contention was reserved for 
consideration till now. The respondent concedes that it is nof 
necessary to send the whole case down to the trial Court, but 
that@it will be sufficient if the necessary issues are framed and sent 
to the trial Court for decision—tite procedure that is contemplated 
by Ofder.41, rule 23 Civil Procedure Code. This contention must 
be upheld. . 


We accordingly allow the mem to this extent that we affirm * 
the decision of the learfed District Judge that the reht of the 
tenure is enhancible and while setting aside the order óf remand 
passed by him in the form in which it has been made, direct that 
he do lay down the necessary issues, including the three issues 
already framed by him, and send them to the trial Court for its 
findings, and on receipt of the findings from that Court, finally 
dispose of the appeal. * 


We think that in the events shat have happened, all the, 
costg in this appeal will be Borne by the parties for themselves, 


Cuming’, J :—I agree. 


D. K. R. . ` Appeal allowed. 
t (1922) 26 C, W. N. 9130 œ l l l 
LJ x s 
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NRIPENDRA NATH NANDY AND OTHERS* 


Mort gage—Attestation —Transfer of Property Act (as amended) (Acts IV of 1882, 


XXVII of 1926, X of 1937), Secs, 2, 58—Decree before the passing of Amend- 
‘ing Acts—Appellate Court, duty oj— Legislative definition, 

* Of the two witnesses to a mortgage deed, dated the 27th February, 1920, whose 
names appeared as attesting witnesses, one was examined and he stated that the 
other attesting witness B was not present when the document was executed and 
that B did not put his signature in his fesence. B was not present when the 
mortgagor put his signature on the bond. The mortgagor acknowledged &xecu- 
tion before the Sub-Registrar and the endorsement of the Sub-Registrar to the 
document was to the effect that the execution was admitted by tbe mort- 


e 
gagor : 


° . 

Held, that the acknowledgment before the Sub-Registrar and the signature 
below the endorsément on the deed amounted to sufficient attestation within the 
meaning of amended definition given in Act XXVII of 1926 reading with Act X 
of 1927. : 

Although the Amending Acts were passed after the decree in the ' original 
Court, the appellate Court was bound to give effect to the legislative definition of 
the wosd “attestation”. á 


e 

. 

* "The Court took judicial notice of thé endoragrgent of the Sub-Registrar and his 
signature, t d i 


Appeal by Defendant No. 2. 


' Suit by Sub-mortgagee. 2 . 
The material facts appear from«he judgment. 


Mr. Sarat Chandra Bose, Babus Gopendra Nath Das and 
Narayan Chandra Kar for the Appellant, " 


: Mr. Narendra Kumar Basy and Babu Rajendra Bhusan Bakshi 


for the Defendant No. x Respondent, 
Babu Gour Mohan Dutt for the Plaintiff Respondent. 


s Appeal from Original Decree No. 236 of 1925, against the decree of Babu 
Ram Dulal Deb, Subordinate Judge, rst Court, of 24-Parganahs, dated the asth 
July and 27th August, 1925. 

», ` e 
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The judgment of the Court was as dollows: 

This appeal by defendant No. 2 arises out of a suit brought — 
by the suh mortgagee, against the subfmortgagor and the original 
mortgagor. Defendant No. 2 was the original mortgagor. The 
mortgage-bond is@lated 27th February, 1920, and was executed 
in favour of defendant No. 1. Defendant No. 1 sub-mortgaged his 
right to the plaintiff by a deed dated the r8th January rgar. The 
Subordinate Judge passed a decree in favour of the plaintiff. Defen- 
dant No. 2 in his appeal takes the ground that neither the origi-* 
nal mortgage-bond nor the sub-morgage bond was properly attes- 
ted. With regard to the bond executed by the oxiginal mortgage 
or, the contention of the learned Vakil for the appellant is un- 
tenable, because there is the evidence of one witness that the 
other witnesses also attested the document, and there was no 
crossexamination on the point. The argument with regard to the 
original mortgage bond has more substance. Of the two witnesses 
whose names appear as attesting witnesses, one was examined , 
viz, Mr. Sambhu Nath Banerjee. This gentleman was ea Vakil 
. of this Court at the time when he attested the bond. He is now 
an Advocate and a Barrister-at-Law. This gentleman stated in his 
cross-examination that Mr. Susil chandra Sen, the other attesting 
witness, was not present when the document was executed and 
that thé signature of Mr. Susil Sen was not made in his presen- 
ce. With regard to his own attestation, he said that he "was present 
at the time of the mortgage bónd that Radha, Mohan 
Dutt put his signature on, the moftgage bond and that he attes-* 
ted it. From his evidence itis quite clear that Susil Chandra 
Sen was not present at the time when the  mortgagor put 
his signature on the bond. „According to the definition of 
‘attestation’ as interpreted by the Privy Council in the case of 
Shamu Patter v. Abdul Kadir’ Raputhan, (1)the attesting witness, 
in order to prove legal attestatioh of a document, must have 
, seen the executant put his signature tothe document and, in that 
view, it should have been held, as the appellant contends, that 
the document was not propegly attestéd. 

The learned Subordinate Judge, "however, was of opinign that 
Mr. Sambhu Nath Banerjee having given his evidence five years 
after the event might not distinctly remember the details. That 
is quite possible. - But the difficulty in supporting his judgment 
on the ground the Subordinate Judge has stated is that there is no 
other evidence on the record to prove proper attestation. The 


(1) (1912) L. R. 39 1, A. 338; I. L. R.g5 Mad. 6074; 16 C. L: J. 596. 
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e 
mortgagee even does not give his evidence that the other witness 
was present and had seen the execution. The Subordinate Judge 
further says that when the' mortgagor admitg &xecutíbg, the docu- 
ment should bind that person. ,The difficulty,” again, in accepting 
this proposition is that the defendant No. a frBm the very outset 
pleaded that the document was not properly attested. Under these 
Circumstances, the learned Advocate for the original mortgagee 
defendant No, 1 asked us to take the evidence of the other attesting 


“witness Mr. Susil Sen who was then an Attorney-at-law and acted 


om behalf of the mortgagee as member of the firm of the Messrs. 
Dutt and Sen, » Mr. Susil Sen is also a Vakil of this Court and the 
learned Advocate for defendant No, 1 requested us to examine this 
gentleman in furtherance of justice. It was pointed out tha®that 
gentleman was present on several @ccasions in the Court below to 
give evidence but unfortunately, the Court has no time to tfke up 
this case on those dates which was adjourned from time to time. 
To the plaintiffs misfortune, the case was taken up on a 
date wlfen Susil Sen was unable to reach the Court. Apparently 
because the, presiding officer was in favour of the plaintiff's 
contention, no application was made before the Judge to have 
an-adjournment for the examination of Susil Sen. Under these cir- 
cumstances, we felt inclined to examine this gentleman. But we 
are relieved from taking that course by reason of the new 
amendments of the Transfer of Property Act which were pointed out 
to us by Babu Gour Mohan put: appearing on behalf of the plaintiff 


' respondent, These amendments areegibodied in Acts XXVII of 


1926 and X of 1927. Act XXVII of 1926 gives a new definition of 
the word ‘attested’ by insertion of a clause in Section 3 of the 
Transfer of Property Act after the, definition of the word 'Instru- 
ment’. Shortly stated, it is this: the word ‘attested’ means ‘attested 
by two or more witnesses each ef whom has seen the executant 
sign ....... ..or has received "from the executant a personal 
acknowledgment of his signatufe or mark.........but it shall not be 
necessary that more than one of such, witnesses shall have been 
present at the same time’ and noe particular form of attestation 


“shall be necessary". Babu Gour Mohan argues that this document 
was -registered and the mortgagor acknowledged execution before. 


the Sub-Registrar and the endorsement of the Sub-Registrar to the 
document was to the effect that the execution’ was admitted by 
Radha Mohan Dutt who was identified by Sambhu Nath Banerjee, 
Vakil, High Court, Calcutta. Then follows the signatures of Radha 
Mohan Dutt the mortgagor and of Kripa Nath Dutt, District Regis- 


a 
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trar of Assuraríces, It is further argued,by Babu Gour Mohan that thi8 un f 
being the fact, we should hold, by reference to the cases cited on the Le ao 


question, df proper,attestation of wilts, that the acknowledgment 
before the Sub-Registrar and the signature of the Sub-Registrar 
below the endofsement on the deed amount to sufficient attestation Ngpendca Nath 
under the amended definition in Act XXVII of 1926. With regard = 
to the question of wills, this has been held to be a proper attestation 

from a very early date. (See the cases of Hurro Sundari Dabia v. 

Chunder Kant Bhuttacharjee (1) and Amarendra Nath Chatterjee »v. 

Kashi Nath Chatterjee (2). There was some difference of opjnion 

between this Court and other High Courts as to whether this pew 

Act XXVII of 1926 applies to transactions which had taken place* 

leefore the passing ofthe Act. A Division Bench of this Court 

seems to have been of opiniqn that it was not applicable to such 
transactions. A later Act, however was passed viz., Act X of 1927 

which is described as an Act to amend certain enactments and to 

repeal certain other enactments, It has been enacted with regard 

to the Transfer of Property (Amendment) Act, 1926 that in section a 

in the definition of the word ‘attested’, after the word ‘means’ the ° 
words “and shall be deemed always to have meant”’shall be inserted. 
This leaves no doübt in the construction of the Act that it should 
be applied to all transactions, however ancient they may be, to 
which the Transfer of Property Act itself is applicable. In that 
view, the contention raised,by Babu Gour Mohan Dutt must be 
given effect to. One point was urged by the learned Advécate for 
the appellants that the Sub-RegiStrar should have been examined 
iħ order to prove the attestation made by him, But this is not at 
all necessary, because we must take judicial notice of the endorse- 
ment of the Sub-Registrar and: his signature. The next point urged 
is shat both these amendments of the Transfer of Property Act ; 
came into operation after the judgment of the Subordinate Judge we ien 
&nd.should not, therefore, be applied to this case, This argument 

does not appear to be of any substance, because even if the Subor- . 
dinate Judge had dismissed the suit on the ground that there was » 

no proper attestation, we sgould havé been bound to give effect td 

the legislative definition of the word ‘attestation’ although the Act 

was passed after the decree, "The arguments raised on behalf of . 

the appellants having failed, this appeal must be dismissed with 

costs. Costs of the appeal will be added to the mortgage money of > 


~~ 
Radha Mohan Dutta 


(1) (1880) I. L. R, 6 Calc. 172; 6C. L. R, 303. 


I.L.R. s i . 
(2) (1899) = 27 Çalc. 169 * NE: 
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Crvic? 


the plaintiff. Defendant No,er, the original mortgagee will bear his 
~ 19274 own costs in this Court. 


Raine lc han Dutta A, T. M. . * Appeal dismissed, 


Neibendra Nath . 
Nandy. @ et * 


. CRIMINAL REVISION. 


e s 
t Before Sir Charu Chundur Ghose, Knight, Judge and 
Mr, Justice Cammiade. e 


* supHU.TAT wA 


CRIMINAL. 


1927. 
rd * 


AL. . THE KING-EMPEROR* 


i p. 


. Trial —UCri ninal case—Conviction based on evidence partly recorded by a Magis- 
trate having no Jurisdiction to try the case and partly by a Magistrate having 
such jurisdiction — Hlegality —Indian Penal Code {Act XLV of 1860), 
Section 471. 
Evidence recorded by a Magistrate having no jurisdiction to try the case 


cannot be legally considered by the Magistrate having such jurisdiction and to 


whom the case is ultimately transferred. d 
. 


, Conviction Based on evidence partly racorded by a Magistrate who has no juris- 
diction and partly by a Magistrate having such jufiediction is bad in law. 


Application for Revision uuder section 439 of the Code of 
Criminal Procedure by the Accused. 


: The material facts are as follows :— . 
Da c.- On the oth March 1926 six third class passengers were 
found by a Travelling Ticket "Inspector of the East Indian 
5 Railway travelling by the Up Behra Dun Express with forged 
œ Railway tickets. On enquiry it was ascertained that the petitioner, 
*Buddhu, had sold them thofe tickets. On these facts the Govern- 
ment Railway Police sent up the petitioner for trial before the 
- Sub-divisional Officer at Serampore on a charge of cheating the six 
passengers of their money. The Sub-divisional Officer transferged 


* Crimini Revision No, 85 of 1927, against the order of H. M. Lyne Esq., 
Additional Sessions Judge of Hooghly, dated the 18th December, 1926, affirming 
. the order of T. N. Gupta Esq., Magistrate, Ist class, Serampore, dated the 28th 


s August, 1926. x 


Vor. XLVII.] HIGH C@URT. " 123 
è * k ^ 

the case toa Magistrate with second class powers, who, after CR MIN AL, 

recording some *evidence in the case, submitted it to the Sub-divi- ] 1937.) 


sional Ogider witle a, report that the evidence disclosed "offences of 
using as genuine forged documegts and other offences triable by a 
‘first class Magfstrate. Thereupon, the  Sub.divisional Officer 
transferred the case to the file of a first class Magistrate who pro- 
ceeded with the hearing of the case fromthe stage at which the 
Magistrate with second class powers had left it, and ultimately 
convicted the petitioner under section 471 Indian Penal Code and 
sentenced him to undergo rigorous imprisonment for one year. 
The conviction and sentence were affirmed on appeal by H.M. 
Lyne, Esq., Additional Sessions Judge of Hooghly. 
eBabu Mrityunjay Chattopadhyaya (with Babu Gopal Chandra e 
Mukerji) for the Petitioner: Whe Magistrate with second class . 
powers not having jurisdiction in the matter, the proceedings before 
- him are void in the eye of law, and the record thereof with the 
evidence taken before him is completely wiped off. The trial reallye 
began when the case came up before Mr. Gupta with first class 
powers, Mr. Gupta could not look to the evidence recorded before. 
The conviction cannot stand as it was based on evidence recorded 
by a Magistrate having no jurisdiction in the matter. See section 
346 Criminal Procedure Code. There could be no question here of 
the waiver by the accused of a right to have a de novo trial, because 
there was no legal trial befose the Magistrate with second class 
powers, Section 350 Criminal Procetiure Code would enot apply 
to such a case. .* j : 
‘Mr. Khundkar, (Deputy Legal Remembrancer), for the Crown: 
The second class Magistrate held an enquiry into offences under 
sections 417 and 420 Indian PenalCode which he had jurisdiction . 
to do. Hence the evidence before him had been legally recorded. 
There was therefore no bar fo the first class Magistrate looking into Ae 
that evidence and basing his judgmeft thereon, Further, when 
the case came up before Mr, Gupta, the agcused could have claimed : 
a de novo trial which he aid not do, So, the accused cannot now ^ 
be heard to say that, Mr. Gupta, ought to. have ‘recorded evidence 
afresh, The petitioner had in no way been prejudiced by the 
procedure followed, . s 

The judgment of the Court was as follows :— 

In this case we are of opinion that the Rule must be made abso- » 37. 
lute, We have examirfed the record for ourselves and we are satis- ° 
fied that Mr. Mukherji who had second class powers and to whom d 
the case was transferred pad no jurisdiction to gry the case against 
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Opmar. the.accused under section 47*. The evidence recorded by him 
Tun could not be legally considered by the Magistrate to*whom the case 
Bu dis dude was ultimately transferred and who had jurisdigtien in the, matter. 
The result was that part of the evidence was recorded by a Magis- 
The Kiog.Emgeror trate who had no jurisdiction and part of the evidence by a Magis- 
trate who had jurisdiction. In this view the petitioner has made 
good the ground on which the Rule was issued and we accordingly 
set aside the order. Butin the circumstance ofthe case we order 

a 'retrial of the accused in accordance with law in ‘that behalf. 


D. K. R. Rule made absolute + Conviction set aside : 
ze . Retrial ordered. 
. e 
. é — * 
. APPEAL FROM ORIGINAL CIVIL. 


Before Sir Charu Chunder Ghose, Knight, Judge, and Sir 
. P. L. Buckland, Knight, Judge. 


Civir. NAHAR LAL SHAH PARAMESSWAR DOYALSHAH 
p : 


1927. . e V, 
MK 


2 . . 
November, 11, 14 * BAI] NATH SHAH GOBPND RRASAD KANHAIYA 


LAL AND OTHERS* 


7 Morigage deed—Registration Act (XVII og 1908), Sec. 21.—Subject matter 
- wntdentifiable—Insuffictent description—‘Kayemi.’ . 
e A mortgage covering Calcutta properties and an unascertained plot (which 
cannot be identified and whose description is insufficient within the meaning of 
* section 21 of the Registration Agt) in @\rrah, cannot be validly registered in 
=  Arrah andisan unenforceable security. If it haro neen registered, the fact of 
* registration confers no validity whatsoever, 


. The word “ Kayemi is always used in connection with the description of 
tenant's. rights in land and means a permanent occupancy holding. It is never 
used in ‘describing Zemindari interest in land, 

. Appea] by the Defendant Firm (No. 6) 

. Suit for declaration &c. ' . 

e * Appeal from Original Civil No. 4 of 1927, against the decision of Mr, Justice 


hi Chotzner, in Suit No, 153 of 1924. dated the 26th November, 1926, 
. ° gU : |. ; e 


sett 7 . 


Vou XLVIL.] HIGH COURT. 


The material facts appear from the following judgment of 

Chotzner,'J: The plaintiff firm sues for a declaration that the 
conveyaece exected in their favour $n the 8th of December rgar 
by the first five defendants giveg them absolute right of ownership 
in the premises No. 187 Durmahatta Street, fora further declara- 
tion that the mortgage executed on the asth June rgar by these 
defendants in favour of the firm Nahar Lal ShahaParmeshar Shaha 
who jointly are called defendants No. 6, is null and void, for an 
order for delivery ofthe said mortgage deed and for grant* of 
vacant possession of a godown and stablein premises No 187 
Durmahatta Street at present occupied by the 6th defendant. 
There is a further claim for mesne profits at the rate of Rs. 300 


per month from the date of the conveyance. The suit is contested - 


by the 6th defendant alone. WIn the written statement the defen- 
ddhts set forth the circumstances under which the usufructuary mort- 
gage was executed and state that they were put in actual posses- 
sion of the godown and stable by the first five defendants. They 
further plead that as the members of the plaintiff firm *are related 
to the first five defendants, they believe that the. alleged convey- 
ance was executed without consideration and is a colourable trans- 
action. The following issues were framed ; 


(1) Was the conveyance in favour of the plaintiff for ease 


consideration ? If so, what right, title or interest, if any, did the 
plaintiff purchase thereby À 

(a) Isthe plaintiff firm's purthase subject to the mortgage 
in favour of defendant Nos 6? i 

°” (3) Is there any property in Mouza Ekona, such as is describ- 
ed in the schedule to the mortgage in favour of defendant No. 6 ? 
Had the defendants Nos. 1 to 6 any right to deal with it ? 

*(4) Is the mortgage in favour of defendant No. 6 valid and 
operative in law ? 

(5) Is the plaintiff entitled to the declaration asked for viz., 
that he has an absolute right of ownerspip in the entirety of premi- 
ses No. 187 Durmahaéta, Street, free from any encumbrances ? 

(6) What relief, if any, is the plaiftiff entitled to ? 

The facts as they appear from the pleadings are practically 
undisputed and may be conveniently summarised in a chrogological 
order, 

27th April :9a21.—Defendant No. 6 recovered a dacree against 
the first five defendànts for Rs. 7500. 

sth May rgar— They attached premises No. 187, Puri 
Street, e ° . 
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l gm " 6th June rg21.—The Courtorders that if security for the decretal 
1927. amount be deposited, the attachment will be withdfawn ; but secu- 

Nahar Lal Shan TIY is not fifrnished. E .* sae 
panpani Doyal aoth June 1gar.— Plaintiff recgvers a decree’ against the first 

v, © five defendants for Rs. 6100, * 
AT doen 21st June r921—First five defendants purchase premises No. 
Kanhaiya Lal. 187 Durmahatta Street from the Receiver for Rs. 14000 of which 
Chotsner, F. Rs. 12000 was paid down and the balance was to be paid within 
i4'days. The money is said to have been supplied by the 6th 
defegdant. 

85th June 192x— They execute an usnfructuary mortgage of the 
"premises No. 187, Durmahatta Street and of one cotta of land in 
: - Ekona village in the District of Arrah in favour of the defendapt 


No. 6. The deed is registered at Agrah. 

8th July r921-—They mortgage their Zemindary interest in this 
village to the plaintiff. 
. 8th December 1921.— They ‘convey premises No. 187 Puts 
hatta Stree» to the plaintiff by a registered «deed. 

. The plaintiffs Case is that if the one cotta of land as described 
in the mortgage deed of 25th June is not in existence, the registra- 
tion at Arrah of the deed which covers Calcutta properties 
is invalid ; secondly, even if the property is in existence, it must 
belong to the person who mortgages it and he must have mortgaged 
it as a substantial portion of the secusity and intended it to be 
by the mortgage. Here it is sait that there is no such property in 
fact and that the one :cotta was included, in the mortgage deed 
merely for the purpose of giving the Ruins at Arrah jurisdictión 
to register the document there. 

. The defence case is that the first five defendants had a 
proprietory interest in plot No. 332 which comprises the ene 
cotta of land mortgaged and there is gothing in law to prevent them 
from that one cotta, It is contended that the identity of that plot 

bg is completely made out and jg supported by the fact that Mahabir a 

a tenant paid rent to the defendant No. 6 for his share. 
The position in law appears to be that if the usufructuary 
mottgagee of asth June, 1921 is good the plaintiffs purchase is 
* subject.to it;if it is not good, the plaintiff takes free from all 
incumbrances. š 
It is an andisputed fact that the first defendant Brijbehari had 

E a six annas proprietory interest in Mouza Ekona which contains 

^ 361 acres. On partition he became the owner of Touzi No. 11292 
which includes a plot „of ‘upland homestead, land bearing No. 332, 


i ' 
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the area of which is -64 of an acre og roughly speaking 21 cottas. 
Mahabir and others have a half share therein as permanent tenants 
and pay “Rs. 6 as rent for his halfeshare as well as fdr some other 
lands. 


Now the T of 25th Suid speaks of the security as being 
premises No. 187, Durmahatta Street and the occupancy right in 
one cotta of Ekona. The words used in the document is "Kayemi" 
which I understand it, means a permanent occupancy holding 
subject to enhancement.  Brijbehari however had no stich 
occupancy right; what he had was a proprietory right, but this 
does not purport to deal with in the mortgage. » . 


Now it is to be noticed that the boundaries of the one cotta are 
not very dissimilar from those ‘of the entire ar cottas plot which as 
they relate to different areas i* plainly impossible. The defendant 
No. 6 says and Mahabir supports him in saying that he sent his 
man to Mahabir and told him that he had become the usufructuary 
mortgagee of the one cotta whereupon Mahabir paid him 8 anrfas 
as two years’ rent, as though it can be believed that a firm residing 
in Calcutta would send a man ‘all the way to Arrah to collect eight 
annas. In point of fact it appears from the evidence on the record 
that the plaintiff firm after taking the mortgage of the defendants’ 
Zemindary interest in Ekona sued Mahabir in Court for his rent of 
Rs. 6 and recovered a decree in 1924. 


As to the actual position of the plot, the evidence is of the 
vaguest character. Gagan ChéwBay was asked some questions 
about the position of this one cotta plot. 


37 Q. Is it all one single place ; there is not one single: cottah 
separated from the rest ? 
«A, That is go. 
38 Q. Which of the 21 cgttas do you claim as your cotta ? 
A. Only 4 annas is received 4s reht from the tenants’ in respect 
of the one cotta. ° $ 
39 Q. You don’, claim any particular piece of land but yous 
say that you have a right toweceive 4 ‘Rnnas as rent ? 
A. Yes, we are entitled to one “cotta mentioned in the document 
and 4 annas rent for that cotta. . . 
» 40, Q. Which cotta is it ? 
A. Itis in the plot No. 332. 
41 Q. The plot No. 332 is 20% cottas ? 
A. The whole plot is mentioned in our document, portion of 
which is occupied. , e 
e 
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“42 Q. The mortgage says plot No. 332 one cotta of land 
Kayemi, where is that one catta? tis North, South, East or 


West ? M 7 .* m 
A, It is inside the whole plot A 
43 Q. You cannot say which cotta it is ? ° 


A. It is in the occupation of the tenants who are in occupation 
of whole plot. When we wish to get possession of our cotta of 
land, then we shall try to find out our 1 cotta, : 

So evidently the position of this one cotta has never been 
demarpated. He was asked bns payment of rent by 
Mohgbir. á 
* 55 Q. Supposing Mohabir does not pay the 4 annas and you 
were to get a decree against him and sell the one cotta of lang 
which cotta of the 20% cottas would ypu sell ? 

A. It would be the cotta inside the plot. ° 

56 Q. Which one ? 

. A. Itis one cotta inside the plot. Itis customary in our part 
of. the country to write in that way. . 
57 Q. You are not certain which cotta it is ? 

A. Inour part of the country such sales are made, many such 
sales. : 

58 Q. How would you recover possession ? 

A. Subsequently there must be partition. 

'This evidence leaves no room for doubt that Brijbehary was 
mortgaging & right which he not got in an unascertained plot 
of and, What then is the position” as regards registration? Cana 
mortgage covering Calcutta properties and an unascertained plót 
of landin Arrah be validly registered at arrah? The answer is 
plainly in the negative. I may refer to the Privy Council case of 
Harendra v. Haridasi (1). The facts there were that the property 
charged purported to be partly upgountry property and partly 
Calcutta property but as a fhct the Calcutta property was non- 
existent property and therefore tae mortgage deed which was 
-registered in Calcutta was held to be invalid. At page 989, it is 

skid, 7 " . 

“TheireLordships hold that this parcel is in fact a fictitious 
*entry, and represents no property that the mortgagor possessed or 
intended to mortgage, or that the mortgagee intended to form past 
of his secuwty. Such an entry intentionally made use of by the 
parties for the purpose of obtaining registration ina district where 
no part of the property actually charged and intended to be 

XI) (1914) I. La R, 41 Gale. 972 ; L. R. 41 I. A. 110; I9 Ce L. J. 484. ' 
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charged in fact exists, is a fraud on tfe Registration law, and no. Civit. ° 
registration obtainéd by means thereof is valid. To hold gtherwise are s 
would amount to shying that the mortgages relating solely to land Nahar Iai Shah 


in other parts of the Presidency could be validly registered by the ^ Paramgsswar Doyal - 
Sub-Registrar of Calcutta if the parties merely took the precaution hah 
to add as a last parcel, Government House, Calcutta or any Baij Nath Shah 
NES d Gobind Prasad 
similar item.” | Kanhaiya Lal. 
In a later case of Aishwanath v. Chandra (1) their Lordships of. — Chotener, 9. 
the Judicial Committee referred to the passage which I have just 
quoted and go on to say at page 517. : . 
“In the Harendra case the property was non-existent. In the * 
present case, though the Kolhua mouzah existed, the mortgagor . 
had no interest in it, and the parties in the mortgage never intend- ` 
_ edthatitshould form part of the security. The two cases stand 
on the same basis for the purposes of the Registration Act.” 


From this therefore it would appear that even if there is e 
property existing in both.places but one of them is not ifttended 


j to be charged so as to form part of the security, the result is the N 
same as ifthat particular property were non-existent. The result 
* here must therefore be that even if it be found that one cotta is 
an ascertained plot situate within plot No. 332, the mortgagor had 
an occupancy right therein, it would still have to be found that he 
intended it to be charged'so as te form part of the security of the 
mortgage. What are the facts here i The mortgage ewas "for 
Rs. 10,000. The security wes No. *:87, Durmahatta Street and ` 
this orfe cotta. The witness Chowbay was asked :— 
97 Q. What do you consider No. 187 is worth ? 
A. It would come to about this figure Rs. 10/1100. . 
98 Q. Somewhere about the mortgage-money ? a 
A. Yes. 
99 Q. So your margin is fejresentutidh by the cotta? 
A. We were forced to take the mertgagg as they had no cash E 
money at the time. 4 ; 
roo Q. You simply wanted te secure your money ? 
A. They came to us and requested us to take the one cotta. - ' 
ror Q. What you got as security for your money is a house 
which you say, is worth Rs. 10/11000 ? 
A. That is so and also same land in Ekwona. . 
102 Q. What price do you put on that cotta in Ekwona ? g 
A. About Rs. ao. "m 
G) (1921) I. L. R. 44 Calc, 5&9 ; L. R, 48 I. A. 127 3 3 C, L. J. 440. : M 
e + 
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* Cir. 103 Q. That is 8o yeafs! purchase ? 
, 1937. A. Ian say ; I have given what I think is "the price of the 
d . $ 
Nahar Lal Shah land, $ , 
Paramesswar D oyal 104 Q, You know that landis sold at 20 jens purchase ? 
Shah? A. There is no such fixed rule. 
Baij Nath Shah ios Q. I suggest itis not worth more than Rs. 5, ao years’ 


ANA o purchase ? 


A. There are cases in which property worth Rs. 5, is sold for 


Cholaner, 7. "Rs. 2, and there may be property worth Rs. s, sold for Rs. ao. 
* ro6. Q. I suggest that Rs. 5 is the outside price for this cotta 
bf land ? ' 
A. I cannot give a definite answer to this question. It may be 
* worth that. e 
. 107 Q. Do you think that 1 dbtta of land made your security 
any better ? t 
* À. Certainly, my security is increased to some extent by it. 
" = Q. How much? 
" *'To the extent of the price of the*land, whatever it may be 
PES . 
tog Q. Rs.5? 


A. Ihave said Rs. 20. 
110 Q. Iam suggesting that, that piece of land was simply 
written there to enable you to get the deed registered in Arrah ? 
A- Iwas not there at the times 
When therefore Rs, 1g,090 principal was secured by the 
mortgage of the Durmahatta property, it cannot bé doubted that 
the inclusion of one cotta whether it was worth Rs, 5, or ‘Rs. 20 
was not by way of additional security but merely for the purposes 
of giving the Registrar at Arrah jugsdiction to register the deed at 
x that place. This was plainly to use the words of the Judicial 
Committee “ a fraud upon Registration law and no registration 
obtained by means thereof is valid.” The result as was pointed 
out in the case of Keder v. Bidhu Bhushan (1) to which I wasa 
e Paty is that the registration is futYleeand the result follows that 
there is no enforceable secqrity urfler section 58 of the "Transfer of 
Property Act and that the plaintiff is entitled to have possession 
free from all incumbrances. Reference is made by learned 
Counsel for the defendant to the Privy Council case of Hart. Ram v. 
Sheodhyal, (1) but the facts of that case are quite different and in 
no way affect the decisions to which I have referred. I therefore 


` (1) (1922) 38 C. L. J. 355. 
z (1) (1888) L. R.46 I. A. 12; I. L, R. 10 All, 136. è 
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answer Issues 2, .3 and 4in the negative. As regards the first 
issue, the plaintiff has shown that the conveyance was fore valuable 
consideration and Shae has not aen ceriously challenged by the 


defence. 
e 


The result is that the suit will be decreed with costs on scale 
No. 2 and the declarations sought for will be granted. Defendants 
No. 6 will surrender the deed of mortgage and give vacant 
possession of the godown and stable mentioned in the plaint,° 
The Assistant Referee will take an account showing what 
mesne profits are payable by defendant No. 6 to the, plaintiff from 
8th December rg2r to date of possession. The plaintiff will get 
the costs of the commission. 


Against this dicision, Defenda&t No. 6 appealed. 


Messrs. Langford James, S. C. Bose and J. N. Mazumdar for 
the Appellants. 


Messrs. N. N. Sircar and P. N. Chatterjee for the Respondents. 
The judgments of the Court were as follows : 


C. C. Ghose, J :—This appeal must be dismissed and for the 
following reasons :—The appeal arises out of an action brought by 
the plaintiff firm for a declaration that a certain Indenture of 
conveyance executed in their favour on the 8th December 1921, by 
the first five defendants gives them an absolute right of ownership 
in the entirety of premises No. 187, Durmahatta Street, fsee from 
encumbrances and for a furthgr. declaration that a certain mortgage 
executed on the asth June, 1921, by the said defendants in favour 
of the Firm of Nohar Lal Shah Parmesswar Doyal Shah who 
hereinafter called the defendant No. 6 is null and void and for an 
order foz cancellation thereof and for delivery of the said mortgage 
deed and of vacant possession ofa certain godown and stable in 
premises No, 187, Durmahatta Street, ‘at present occupied by the 
6th defendant. There isa further *laim for mesne profits at the 
rate of Rs. 300 per month from the date of conveyance. 

The first five defendants did not appear to contest the suit ; 
but the suit was resisted by the 6th defendant alone. Mr. Justice 
Chotzner before whom the suit came on for trial found, on the 
facts as disclosed in the evidence in this case, that the plaintiff 
was entitled to succeed and he accordingly made the declarations 
asked for. The plaintiff'S case was that if the one cotta of land as 
described in the mortgage deed of the 25th June, 1921, was not in 
.existence and could not be identified, registration gt Arrah of the 


. 
. 


. 13% 


Civi. 


1937. 
— 
Nahar Lal Shah 


Paranfsswar Doyal 
Shah 


y. 
Baij Nath Shah 
Gobind Prasad 
Kanhaiya Lal. 


Chotsner, F, 


November, 14. 


33. i THE CALCUTTA LAW JOURNAL, [Vor, XLVII, 
Civit. de&d which included the Calcutta property referred to above was 
1927. invalid. e " 


Nahar La! Shah Tn the written statement which was filed? the conténtions put 
Paramessw@ Doyal forward were, first, that the mortgage of the agth June, 1921, was 
Shah not null and void and, secondly, that the plaintif could not question 
Bai Nath Shah the validity of the registration of the mortgage inasmuch as the 
Kanhaiya Lal. properties which were the subject of the mortgage,were asa matter 
+ of fact in existence and they had been sufficiently described for the 
purpose of registration. The plaintiff firm's contention on the 
gther hand was, as indicated above, that there could not have been 
any registration whatsoever of the document of the 25th June, 192r 
inasmuch as the property, namely, one cottah of land in village 
Ekona in the District of Arrah refgrred to in the document dif not 
exist and even if it did exist, the description thereof was in- 
sufficient within the meaning of section ar of the Indian Regis- 
. tration Act. 

On.appeal before us, the only point that has been urged by 
? Mr. Langford James on behalf of the appellant is that the learned 
Judge was Wrong is coming to the conclusion that the property, 
namely, the said one .cotta' of land described as above, did not 
exist and further that the plaintiff firm could not possibly challenge 
the validity of registration of the document on the ground of 

non-description or insufficient description of the said property. 
"Now, it appears to me ow the evidence in this case that what 
* was ‘sought to be mortgafeé by the document of the asth June, 
1921, was, firstly, the premises N®, 187, Darmahatta Street, 
Calcutta the boundaries whereof were set outin the document 
itself and, in the second place, one cottah of land described in the 


C. C. Ghose, S. 


document as follows z—'"In Mouz#Ekona Perganah Arrah District 


Shahabad Towzie No. 11292, Khewat No. a, Thana No. 77 Khata 

132, Khasra No. 332. “land One cotta Kayemi,” whereof the 

. boundaries were set out as follows :—‘‘North Hirdeya Rai, South 
Chhakan Rai, East Padam Rai, West Decki Rai" Now, apart 

from the quéstion of boundaries of this one cotta of land, there 

* cangot be much doubt thaf'what was sought to be mortgaged was a 

2 permanent occupancy right in one cottah of land within such 
boundaries. . That that was so is abundantly clear from the use of 

the werd “Kayemi.” The word Kayemi is never used, as’ far as 

n Iknow, in describing zemindari interest. in land by any person. 
x The word is always used in connection wlth the description of 
tenants' rights inl land and, as stated above, it means & permanent 
occupancy holding. Therefore, what "was sotfght to be mortgaged 


ses 


e» 
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was merely the tenants’ permanent interést in one cotbsh of land. 
Itis further clefr on the evidence in this case that the mortgagors 
had no tenants’ inttrast in one cottah of land in mouzah Ekona, 
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This in itself would be sufficient o demonstrate the invalidity of inu oed Doyal 
hah 


the registration of the deed. Moreover, the description given of 
the said one cotta of land is inaccurate in every particular. The 
description of boundaries that is given in the document is really 
the description of the entire plot 332 consisting of no less than ar 
cottas and it is not and cannot be the description of any one cottà 
of land in the said plot. Therefore, apart from what can*be 
deduced from the use of the word 'Kayemi it is clear that the 
subject matter of the mortgage has not -been identified at all for 
thegpurposes of registration within the meaning of section ar of 
the Indian Registration Act. VWhat is the result then? The 
result is, as has been laid down in the section itself and in a 
series of cases on that section, that there could not have been a 


valid registration of a document of this nature within the meaning * 


of section 21 of the Registration Act. If it has been rbgistered, 
the fact of the registration, in the circumstances, of this case, 
. confers no validity whatsoever. Therefore, it follows that no rights 
. whatsoever had accrued to the mortgagors by reason of the execution 
of the mortgage of the 25th June, t921, and the invalid registration 
thereof. It follows, therefore, that the plaintiff firm are entitled to 
ask for the declarations whick they have prayed for in their plaint. 


It was argued, however, that there eras no difficulty whatsoever, 


by reason of the insufficientedescription of the one cotta of land 
in the document of the 25th June, I921, because the transaction in 


substance was a mortgage of a -r-share in the land comprised in 
plot No. 332 anl that whatever uncertainty there was in the 
description could be removed or cured by reason of partition 
proceedings being instituted by ethe» mortgagee after he had 
obtained the mortgage decree on,the mortgage. To that, the 
answer is first, that ue share of interest in land comprised in 


plot No. 332 is not the sfbject e matter of the mortgage 
of the 25th June, 1921, and, therefore, no useful purpose 
can be served by founding an argument on facts which are not the 
facts iw issue in this case. Secondly, the argument neglects alto- 
gether the consideration which flow from the use of the word 
‘Kayemi’ to which reference has already been made, Therefore, 
the answer is two-foli ani they are as set out above and these 
answers, it seems tọ me, axe absolutely fatal to any contention that 
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"may be raised. on behalf ef the appellant. The PE therefore, 
is that there are no merits whatsoever in this appeal and it must be 
dismissed "with costs. a) e 

Buckland, J :—I agree. ¢ . 
S. C. Roy Chowdhury: Attorney for the Appellants. 
S. C. Dhar: Attorney for the Respondents. 
A. T. M, Appeal dismissed, 


PRIVY COUNCIL. 


PRESENT: Viscount Summer, Lord Atkinson, Sir John Wallis 
and Sir Lancelot Sanderson. 


KUMAR BAIJNATH PRASAD SINGH 
v. 
KEDAR NATH GOENKA AND OTHERS, 


x . 
[OÑ APPEAL FROM THE Hios COURT OF JUDICATURE AT PATNA.] 


$ . > 
Impartible estate, alienabiliiy of—Concurrent findings of fact—Nen-interfer- 
rence on appeal— Practice of Privy Council. 


In the absenee of proof of custom restricting alienation, an impartible estate 
is alienable : Protap Chandra Deo v. Fagadtsh Chandra Deo (1) followed. 


Concurrent findings of the Courts in india on questions of fact (as for ins- 


tance, fraud and misrepresentatiop) wil fot be disturbed by the Judicial Com- : 


mittee on eappeal. . 
Appeal from a judgment and decree of the High Court, Patna 

(Dawson Miller, C.J. amd Foster J.), dated the 6th March, 1925, 
affirming a decree of the» Addifional Subordinate Judge of 
Monghiyr, dated the sth September, 1921. 

The suit out of which this appeal arises was instituted by the appel- 
lant before the Subordinate Judge of Monghyr to set aside a sale 
of an impartible estate known as the Khaira Raj which had been in 
the possession of the appellant's ancestors for several centuries and 


(1) (1927) L. R. 54, A. 389 ; 46 C. L. J. 136. 


e 


on 
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which was sold by the last male holder Kumar Guru Prasad Singh, 
the brother of thf appellant, by a registered conveyance, dated the 
rsth of Jagdüry :$:9, to Rai Bahadir Baijnath Goenka and 
others who together with the vendqr were impleaded as defendants 
in the suit, * 

The sale was challenged on two main grounds, (1) that the 
Khaira Raj, which is an impartible estate governed by the rule of 
lineal primogeniture, was by custom inalienable, and (2) that 


Kumar Guru Prasad Singh was of dissolute habits and addicted to" 


drink and drugs by reason whereof his mental capacity was impair- 
ed and he was incapable of managing his own affairs and that the 
purchasers taking advantage of his helpless condition and incapacity 
induced him by fraud and misrepresentation to execute the convey- 
ance in question. 1 

Adter recording erdene, both oral and documentary, the learn- 
ed Subordinate Judge delivered his judgment on the sth Septem- 


Kumar Baijnath 
Pies Singh 


Kedar pod Goenka 


ber 1921. He held that the appellant had not established any e 


custom prohibiting an alieration by the holder of the Raj. *He also 
held that the charges of fraud and misrepresentation had not been 
proved. In the result the learned Subordinate Judge made a decree 
dismissing the suit. ° 


Against this decree the appellant appealed to the High Court 
of Judicature at Patna, and on the 6th of March 1925, that Court 
made a decree dismissing the appeal. The learned Judges weye of 


opinion that the holder of the Khairg Raj forthe time being was : 


the sole proprietor of it, awd therefore had complete powers of 
alienation, that a custom preventing alienation had not been proved, 
and that the transaction of sale was valid and binding. 

From the said decree of the High Court the appellant preferred 
an appeal to His Majesty in Council. Their Lordships dismissed the 
appeal on the short ground that the question involved was 
covered by their recent pronouncement in Protap Chandga Deo's 
Case (x) e 

De Gruyther K. C. at Raikes for the Appellant. 

Lowndes K. C. and Dube for? the Respondents. 


The judgment of their Lordships was delivered by. 

Viscount Sumner :—Their Lordships are indebted to counsel 
for having at the outset explained the difficulties that lig in the 
way of the appellant in bringing this appeal to a conclusion satisfac- 
tory to himself. In their Lordships’ opinion the .first part of ‘the 
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*case is completely covered hy the recent decision of their Lordships’ 
Board in the case of Protap Chandra Deo v. Jagadish Chandra 
Deo (1), and, as to the second part, it relates to qpncurrenj findings 
of the Courts in India on questions of fact, and -their Lordships are 
therefore unable to entertain it, " * 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs. 


Watkins and Hunter: Solicitors for the Appellant. 
KH. S. L. Polak: Solicitor for the Respondent. 
SM 


(1) (1927) L. R, 54 L A. 289. 


Present s—Lord Shaw, Lord Sinka, and Sir John Wallis. 


V. P. R. V. CHOCKALINGAM CHETTY 
v. 


. SEETHAI ACHE ‘ann OTHERS. 
e ee 
[ON APPEAL FROM THE HicH Céurr or JuDICATURE , 
AT RANGOON]. 


Official assignee—His duty, as oficer of Count, not to encourage useless litigation— 
Sale by Official Assignee ofa mere right io. sue— When. time for "appeal 
expires, successful litigant acquires aesubstamtive right of a valuable hind— 
Civil Procedure Code (Act V of” 1908), O. 1, R. 10, and Limitation Act 
1X of 1908), S. 22—Parties added ly Court after institution of suit—Rights 
previously acquired by them under Limitation Act, no! frejudiced—Cipil 


Procedure Code, O. 41, R.e20—'"' Interested" in the result of the a - 5 


Defendant, against whem suit iv dismissed, wot so interested —Discretion of 
appellaic Court to add a defendant as respondent for purpose of passing 
decree against him, under O. 41, R. 33, Civil Precedure Code. 

It forms no part of the Official Assignee's duty as an officer of the*Court 
charged with the realization of insolvent estates either himself to prefer frivolous 
claims unsupported by reliable evidence or to transfer them to others and thus 
promote unnecessary and useless litigation. 

Sales by an Official Assignee in insolvency of Ignds in Possession of alienees 

2 


Appeal dismissed, - 
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from an iäsolvent are, in substance if not in faym, nothing more than sales of the 

Tight to litigate, ang, assuming that they do not come within the prohibition in 
the Transfer gf Property Act against the trangfer of a mere right tæsue [cf S. 6, 
clause (e) &s read with s. 2, clause (d) of the Act], they are open to the same 
objections, and are strongly to be deprecated. 


Where a suit bas been dismissed, the successful defendant's right, upon the 
termination of the time allowed for appealing, to hold the decree in his favour, 
is a substantive right of a very valuable kind of which he ought not be lightly 
deprived, * 

When parties are added by the Court after the institution of a suit under 
order 1, rule 10, sub-rule (2), Civil Procedure Code, the Limitation Act, S. 22 
provides that the date when they are so added is to be deerped to be the date, of 
the institution of the suit so far as they ere concerned for purposes of limitation, 
and the rights, if any, which they may have previously acquired under the Limi- 
tatilin Act are thus sufficiently safeguarded. 


Order 41, rule 20, Civil Procedure Code, provides for the caseofa party to 
the suit in the lower Court whom the appellant has not made & party to the 
appeal, Therule empowers the appellate Court to make such person a rfespon- 
dent when it appears to the Court that ''he is interested in the result of the 
appeal" These latter words must be given their natural meaningeand cannot 
altogether be disregarded in construing the rule. A defendant against whom a 
suit has been dismissed and who has not been impleaded as a ‘respondent, within 
the prescribed time, in gn appeal filed by the plaintiff against the other defen- 
dants, is obviously nota person who “‘is interested in the result of the appeal” 
within the meaning of order 41, rule 20, and, in any case, the onus probandi 
rests on the plaintiff-appellant, who moves the appellate Court to exercise its 
powers under this rule, to show what is the nature of the interest of the defen- 
dant so sought to be made a respondent to the appeal. A " 


Heid, also, that the plaintiff appellant in this case had failed to discharge 
that onus. 

Where, upon dismissal of a suit against all the defendants, the plaintiff fails 
to appeal against the decree in so far as it affects some ot them and allows the 
appeal as against them to become barred by time, the appellate Court would be 
justifidd, in the exercise of its discretion, in refusing to take action under order 41, 
rule 33, Civil Procedure Code, so as toedeprive such defendants of the very valu- 
able right which they had acquired in consequence of the plaintiff-appellant's 
omission to make them respondents within the time limited for filing the 
appeal, 


© *. 
Semble : Under order 41, rule 3% Civil ProcSdure Code, the appellate Court 
e 
is empowered, în a proper case, to add a defendant as respondent to the appeal 
for the purpose of passing a decree against him, 


: Appeal by the Plaintiff, from a judgment and decree of the High 
Court, Rangoon (Young and Baguley /7.), dated the rst July, 1924, 


* [See I. L. R. 41 Mad, 412 (416) (P. C) ; 27 C. L. J. 253 (255), per Sir Law- 
rence Jenkins, and I, L. R. 41 Mad. go4 (919) (F. B.), per Sir John Wallis, 
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confirming on appeal the detrees of the District Judge of Pegu, 
dated the 29th July, 1922. | 


The material facts are given in, their Lordship? e and 
also in the report of the case in tfe Court below, (see I. L. R. a 
Ran. 541). i 

The main question for determination before their Lordships was 
whether the appellate Court in India rightly refused leave to the 
appellant to bring on the record certain parties who had been joined 
as defendants inthe suits, but for some reason or other had not 
been joined as parties to the appeals, and whether the said Court 
* was-right in dismissing the appeals on the sole ground that those 
persons were necessary parties thereto. 


Lowndes K. C. and Jardine for thë Appellant. 
Dunne K, C. and Raikes for the Respondent. BO 
Their Lordships’ judgment was delivered by 


Sir John Wallis :—The point for decision in these appeals 
from the High Court at Rangoon isa very short one, but there is 
one other mattér dealt with by the Trial Judge to which their 
Lordships desire to refer in the first place—the transaction by 
which the plaintiff acquired the right to sue for these and other 
properties in Burma, now valued by him at three lakhs of rupees, 
from an Official Assignee in Insolvency in another Province for the 
trifling’ sum of Rs. 580, which could be of no real advantage to the 
insolvent estate, having regard to&he extent of the liabilities. 


The lands in Burma, which are the subject of these two conseli- 
dated suits in the District Court of Pegu, were acquired by. a 
joint Hindu family of Nattukottai Chetties, a moneylending commu- 
nity residing with their families in "what is now the Rargnad 
District in the south-east of the Madras Presidency, and carrying 
on business by their agents in ofher parts of India, Burma, the 
Straits Settlements and gqlsewhere. The family was known in 
Burma as the K, P. firm, these being the digfinctive initials prefixed . 
to all their business signatures accarding to the practice of the 
community. 

In'1go8 K. P. Ramanathan Chetty,a young man who had 
recently succeeded his father as managing member of the family, 
finding that the Burma agency was in difficulties, got the other 
members of the joint family to join with him’ in executing a deed 
of:trust by which they transferred the properties mentioned in 
the schedulé to the, deed to a trustee far the: benefit of their 


t 
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creditors. The trustee was empowéred, among other things, 
to sell the scheduled properties and invest purchasers with full 
proprietasy® tight therein, but was to act in certain matters 
with the consent of another pergon described in the deed as a 
“coadjutor.” i 

In rgir the first defendant's firm, who held two decrees 
against the K.P. firm for over Rs. 72,000, were pressing for 
payment, and it was arranged that certain properties in the Pegu 
District, included in the trust deed, should be transferred to 
them in satisfaction of their claim. A deed of transfer twas 
accordingly executed on the rst December, :9xf, in Burma By , 
the duly authorised agents ofthe trustee underthe deed, and 
K.P. Ramanathan, the managing member of the family. 

Satisfaction was duly enter@d up, and the first defendant took 
and*remained in possession without any question being raised by 
anyone until some six years later the present plaintiff, V. P. R. V. 
Chockalingham Chetty, a member ofthe same community as the* 
K, P. family who was employed in Rangoon as the “agent of 
another firm, obtained a transfer from the Bank of Bengal ofa 
decree against the K. P. firm for Rs. 90,000, in consideration, 
the District Judge states, of a payment of Rs. 2,500, and proceeded 
to attach as the properties of the judgment-debtors the lands which 
had been conveyed to and were in possession of the first. defendant. 
Finding, however, that the attachment proceedings must prove 
infructuous owing to the fact that thg two senior members of the 
K. P. family had been adjudged insolvents on their own petition 
in January, 1918, in the. Court of the District Judge of Ramnad 
at Madura; the plaintiff went over from Burma to Madura, 
and on the roth October, rg1q, presented a petition to the Official 
Assigaee at Madura, alleging that the properties mentioned in 
a list annexed to the petition, containing some 75 items, had either 
been sold benami for the benefit of the insolvent or obtainad in the 
name of his agent or agents with the same object, and praying that 


they should be sold by public auction, as there were numerous , 


persons prepared to bid, and in @ase no, one appeared the petitioner 
was prepared to purchase them himself. * ‘ 

The affidavit filed in support of the petition has not been 
exhibited, but the petition itself contains no mention of the point 
chiefly relied on in the suits, that the sale to the first defendant was 
not in accordance with the trust deed. It was opposed by the 
first insolvent, who stated that he ‘had no personal knowledge of 
the transactions of his agents in Burma, and eprayed for: further 
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enquiry in order thatthe trüth might be ascertaine1. The next 
thing that appears is that in December, rgtg, the Official Assignee 
advertised the properties for sale as being part f the issolvents’ 
estate, and on the 26th January, 1920, there being no other bidders, 
the plaintiff became the purchaser for Rs. 580 of lands which he 


‘stated in his evidence to be worth three lakhs of rupees, 


the lands now in suit being valued at Rs, 4p,000, and the 
remainder, for which he proposed to institute other suits, at 
Rs. 260,000. 

The District Judge found that the plaintiffs allegation that 
tht sales in quéstion in these suits were benami for the K, P. 
family was made recklessly and without any foundation, and 
described his conduct in this matter as most astounding and 
repugnant. He also criticised the Official Assignee for not making. 
further inquiry as to whether the insolvents had properties in Bifrma 
in the names of their agents, and inferred from the insignificant 


*price which the Official Assignee accepted that he attached very 


little weight to the plaintiffs case that these valuable. properties 
still formed pax ofthe insolvents' estate. It seems difficult to 
resist this inference ; but, however this may be, their Lordships 
desire to observe generally that it forms no part of the Official 
Assignee's duties as an officer of the Court charged with the realisa- 
tion of insolvent estates either himself to prefer frivolous claims 
unsupported by reliable evidence otto transfer them to others 
and thus *promote unnecessgry and useless litigation. Further, 
sales by an Official Assignee of lands ein possession of alienees 
from an insolvent are, in substance if not in form, nothing more 
than sales of the right to litigate, and, assuming thatthey do not 
come within the prohibition in the "Transfer of Property Act 
against the transfer ofa mere right to sue—which has not *been 
contended—they are opento the*same objections, and in their 
Lordships’ opinion are strongly to be deprecated. In the present 
case, as already pointed ost, there was not even any corresponding 
advantage to the insolvent estate. . 

Having obtained the transfer, the plaintiff proceeded to file 
two suits in the District Court of Pegu, which were tried together, ` 
against the first defendant and those claiming through him, in 
which he not only set up the benami character of the transactions, 
but also “contended that the sale to the first defendant was invalid 
as not in accordance with the provisions of the trust deed. 

The plaint in the first suit alleged that the sale to the first 
defendant was invalid and inoperative ire law ; that the sale by 
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the first defendant to the second deferfdant, the E. N. M, K, firm, 
on the zoth, December, 1919, was benami for the K, P. firm, which 
had been’adjudged msolvent ; and that the sale of the rst April, 
1920, by the second defendant to P. R. N. Nadesan Chetty, 
represented by the third and fourth defendants was also benami 
for the K. P. firm; and that the sales by Nadesan to defendants 
five to eleven, the defendants in possession, were made fraudu- 
lently and collusively with a view to defeating the plaintiff's claim, 
and were invalid’ and inoperative. The plaint in the second 
suit was in similar terms and challenged the transfers made 


to the first defendant and by the first defendant to the second . 


defendant, Singaram Chetty, the defendant in possession. The 
District Judge rejected all the plaintiff's contentions and dismissed 
both suits, holding, as already *stated, on the admissions and the 
plaintiffs own evidence, that the allegation that the sales were 
benami was made by the plaintiff recklessly and without any 
foundation. : bd 
The plaintiff filed appeals from these decrees to the High Court 
at Rangoon, but did not make the first and secqnd defendants 
in the first suit or the first defendant in the second suit parties 
to the appeals, i 
The learned Judges state in their judgment that when the 
appeals came on:for argument it was pointed out that the foundation 
of title of all the defendants was the sale deed to the first defendant 
that the decrees of the lower Court, declared the sale «deed to be 
perfectly valid as between. the plaintiff and the first defendant ; 
that owing to the failure to make the first defendant a respondent, 
there was no appeal from this finding, which had consequently 
. become res judicata as betwegn the plaintiff and the first defendant, 
and*must also be regarded as ves judicata against the respondents, 
who claimed through the first defendant, or, in other words, as it 
was put by the learned Judges at the end of the judgment, the 
finding that the sale to the first flefendant was good carried with 
it a finding that it waselgo good as between the plaintiff and the , 
purchasers from the first deferdant. 
: As regards this question, (hair Lordships agree with the 
learned Judges ofthe High Court that the plaintiff canmot be 
allowed in these appeals to question the validity of the sale 
tothe first defendant orto setup in the first suit tlfe benami 
character ofthe purchase by the E. N. M, K. firm from the 
first defendant so long as the fiadings in favour of the first 
defendant and the E. M. M. K. firm stand, and are, therefore, of 
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Opinion that as regards this part of the case the pldintit must 
fail unless the first defendant and the E. N. M. K. firm are made 
parties to* the appeal. The,purchase from the E, N. M, K. firm 
&nd the subsequent purchases in the first suit And the purchase 
from the first defendant in the secbnd suit might send on a different 
footing were there any evidence worthy of the name to show that 
they were made benami for the K. P. firm, because the first defen- 
dant and the E, N. M. K. firm would not be necessary parties as 
regards these issues, but this contention was not raised either 
inthe Court below or before their Lordships, and may therefore 
be disregarded. 

" As regards the rest of the case, owing to the plaintiffs failure 
to make these defendants respondents within the time limited 
for filing an appeal these appeals,,so far as they are concerned, 
are prima facie barred by limitation, and they are entitled to hold 
the decrees in their favour, which, as pointed out by their Lord- 
ships ina very recent case, is a substantive right of a very valuable 


"kind of which they should not lightly be deprived. When parties 


are added by the Court after the institution of a suit under 
O. I, Rule 10(2), Section 22 of the Limitation Act provides that the 
date when they are added is to be deemed to be the date of the 
institution of the suit so faras they are concerned for purposes of 
limitation, and the rights which they may have acquired under the 
Limitation Act are therefore sufficiently safeguarded. The addi- 
tion of a respondent whom the appeflant has not made a party 
jo the appeal is expressly dealtewith in O. XLI, Rule 2o, on which 
the plaintiff relied both in the Appellat Court and before their 
‘Lordships. That Rule empowers the Court to make such party 
a respondent when it appears to the Court that "he is interested 
inthe result ofthe appeal" Giving these words their natural 
meaning—and they cannot be disregarded—it seems impossible 
to say that in this case the defegdánts against whom these suits 
have been dismissed, and as against whom ‘the right of appeal 
has become barred, are®interested in the result of the appeal 
filed by the plaintiff againgt the other dtfendants. It was for the 
plaintifappellant, who applied to thé Court to exercise its powers | 
under this Rule, to show what was the nature of their interest, 
and this he has failed to do. 

Their Lordships are therefore of opinion that the Appellate 
Court were right in rejecting his application under this Rule. 

The Appellate Court was then asked to take action under O. 
XLI, Rule 33. That Rule empowers an Appellate Court to 

e di . 
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pass any decree and make any order'which ought to have been 
passed or made, and to make or pass such further decree or order 
as the che may tequire, and provides, further, that this power 
may be exercised fotwithstanding¢that the appeal is as to part only 
of the decree and “ may be exercised in favour of all or any 
of the respondents or parties, although such respondents or parties 
may not have (led any appeal or objection.” 

Here the plaintiff, whose suits had been dismissed against all 
the defendants, failed to appeal against the decrees in so far as 
they affected some of them and allowed the appeal as against them 
to become barred. In these circumstances the Appellate Coutt, 
in the exercise of their discretion, refused to take action under the 
Rue so as to deprive ‘these defendants of the very valuable right 
which they had acquired in consequence of the plaintiff's failure to 
appeal against the decrees in so far as they affected them. Assuming 
that under this Rule the Court in a proper case might add a defen- 


dant as respondent for the purpose of passing a decree against him,* 


their Lordships see no sufficient reason for interfering" with the 
refusal of the Appellate Court to do so in this instance. They are 
therefore of opinion that these appeals fail on both grounds, and will 
humbly advise His Majesty that they should be dismissed with 
Costs. 

Cutler, Allingham and Ford: Solicitors for the Appellant. 

Bramall and Bramall; Solicitors for the Respondents. , 

e 
K.J. R, ee Appedl dismissed, 
e. 

Reporters Note :—Their Lordships’ judgment in the above case does not 
apparently weaken the authority of the proposition, now accepted as law by all 
the High Courts in India, that the discretion conferred on an appellate Court 
by order 41, rule 20, Civil ProcBdure Code, in a proper case, of directing a 
person (who, being a party to the proceedings in the Court below, is interested 
in the result of the appeal) to be mfadg a respondent, is not limited by any 
provision of the Indian Limitation Act ; see inter alia, Y. L. R. 14 All. 154 
(F.B.) 5; I.L.R. 33 Calc. 329 ; I.L.R. 38 Calc. 99 at pp. 918, 919.—K.J.R. 
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: "present: The LordeChancellor, Lord Carson and Lord 
Darling. ` 
. e " 
. BC SUKDEVDOSS RAMPRASAD 
— . 
November, 17. 
es DIWAN BAHADUR :GOVINDOSS CHATHURBHUJADOSS 
AND COMPANY. ° 


* 


[ON APPEAL FROM THE HIGH COURT OF JuDICATURE AT MaDRas] 
*. 


Wagering coniracti*- Indian Contract Act (IX of 1872) S. 30—Coniract. for sale 
' and-purchase of geeds—Speculation net equivalent ie wagering— Contract con- 
templating payment of differences oniy—Patta patti. e 
* The mere fact that a contract for sale fhd purchase of goods is ofa highly 
speculative character, cannot alone vitiate the transaction as a wagering contract 
withip the meaning of S. 30 of the Indian Contract Act. To produce that 
.TeSult there must be proof that the contract was entered into upon the terms 
that performance ofthe contract should not be demanded, but that differences 
only should become payable. Where no such definite agreement or under- 
standing was proved, and it appeared that’ delivery of the goods might 
jalways have been insisted on, the Judicial Committee held (differing from the 
Court of appeal in India) that the contract was not bad on the ground 
of wagering, notwithstanding that it would have been considered bad form, 
among the parties (merchants of Madras), to have made guch a demand 
for delivery. 

THeir Lordships of the PrivyeCouncil concurred in the view of the law 
expressed by ‘the learned trial J@dge (Mr. Justice Coutts-Trotter) that'*you 
must not only have a state of things in which both parties contemplate that 
‘delivery would not in fact be likely to be demanded, but you must havea 
definite agreement that delivery could notin any event be demanded without 

. a'breach of the understanding between the parties”, 

The incidents of patia patti considered. ° 

Appeal by the Plaintiff from an appellate decree of the High 
Court, Madras, (Sastri and Krishnan JJ.) dated the agth April, 

E 1925, which varied a decree 6f the same Court on the Origi- 
nal Side made by Mr. Justice Caqutte-Trotter on the 4th 
October, 1923. D ° ` : 

Th& material facts are given in their Lordships’ judgment, 
and ‘also in the judgments of Sastri and Krishnan JJ. in the 
Court of appeal (reported in 93 Indian Cases 169), whert all 
the relevant authorities are cited and elaborately discussed. 


. Asthe Privy Council approve of the reasoning of the learn- 
. ed trial Judge, and the question is one of far-reaching impor- 
e : M . 
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tance, Coutts-Trotter J’s judgment is reproduced below ' 


verbatim, :— e 

“ The plaintiffs |case on the face of their plaint is simply a claim 
for the price of gpods sold and delivered. It is not conten- 
ded that the actua$ goods were ‘delivered. It is admitted that 
documents purporting to be delivery orders on which delivery of 
the goods could be demanded passed between the parties. 
The defence is à somewhat unusual one, namely, that the trans- 
actions were not really sales of goods at all but were in the, 
nature of gaming and wagering. The only thing that I find in 
the evidence in support of that contention is the fact that the 
goods after passing from the plaintiffs to the defendants and going 
through other hands ultimately reverted by purchase to the 
plaintiffs, That is obviously net conclusive. A buyer may sell 
with. the knowledge that the person to whom he sells 
will pass on the goods, and if the market is rapid and transfers take 


place quickly he may very well contemplate that the person who i 


ultimately claims the goods may be the last ofa long ghain of 
buyers, and if the market were against him when he is called upon 
to deliver he might well think it to be the wisest courSe to buy back 
the goods at the end» of the circle and wait for an advance in the 
market price. Thus it may happen that a perfectly legitimate 
series of transactions take place without the goods having physically 
left his possession and it may well be that the state of the market 
was such that the documents of title to the goods, in this case called 
gaíta paitis, changed hands so rapidty that the seller in each parti- 

cula» case may have thought it extremely improbable that he would 
ever be called upon to give delivery to his immediate buyer. As 
I understand the law as laid down in the leading English cases 
—anq it is obvious that the defence in this case is based upon those 
cases—that is not enough; you must not only have a state of thingsin 
which both parties centemplate ‘that delivery would not in fact be 
likely to be demanded, but you must have a definite agreement 
that delivery could not in any event be demanded without a breach 
of the understanding between the parties. The defendants’ own 
witnesses negative the supposition" that such an understand; 
ing existed here. They all agree that they would have been 
compelled totake, or entitled to ask for, delivery, as the case 
may be, unless and until they had passeda paita pats, which 
is in fact a document of title to the goods, to their sub-purchaser, 
That being the defendants’ evidence, I think their case fails 
on their own showing, and that however much one may suspect 
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that the speculative elemefit entered into these transactions, as 
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no doubt it did, that suspicion cannot translate itself into a deter- 
mination that these were gaming transactionss |f the mérchants of 
Madras desire to enter upon she dangerous "and slippery path 
` a ; $. 

of gambling in differences and at the same time reserve to 
themselyes the right of setting up that not over-honest defence, 
they must learn its technique a little better „than they have 
done inthis case. My judgment is that the goods were sold, 
“that the transfer of patta fattis was in fact a delivery, and that the 
plaintiffs must have a decree for the amount claimed with costs 
and interest a? 6 per cént till payment. The defendants of course 
wil have theirremedy over against the persons who bought on 
the same terms from them.” e. 

Stuart Bevan K. C. and K. Brown for the Appellant. . 

A. T. Miller K. C. and Narasimham for the Respondents. ° 

‘Their Lordships’ judgment was delivered by 

Lord Darling : This is an appeal against a decree of the High 
Court of Judicature at Madras, dated the 2gth April, 1925, vary- 
ing a decree ,of the same Court on the Original Side made by 
Mr, Justice Coutts-Trotter, on the 4th October, 1923. 

In the original suit the plaintiffs (the present appellants) claim- 
ed the sum of Rs. 65,255, the price of goois sold and delivered 
by the appellants to the respondents. 

In answer to this claim, the respondents pleaded as follows 2— 

“ The plaintiffs, defendanfs and certain other merchants formed 


*a group, and it was agreed by and between the merchants of the 


group that the transactions had among them should take place 
on the footing’that no deliveries should be intended or asked for, 
that patta partis or delivery orders should be issued to the respec- 
tive purchasers, that after the delivery orders were sent found 
and the same ultimately reached the hands of the original vendors, 
the £a//a pattis should be exchanged and hawala chits issued, that 
accounts should be taken éhereafter on the footing of the exchange 
of patta pattis or delivery orders, and that the respective vendors 
should be entitled to the djfferenct in prices from the respective 
purchasers.” 

‘Fhe respondents also pleaded that there was no actual delivery 
of the goods of which the price was sued for, that appellants never 
were in à position to deliver them, and that it never was intended 
that delivery should take place. The respondents further pleaded 
that the contracts were void as being wagering contracts for the 
payment of differenges only. . . 


g mE 
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e e ' : 
It was proved or conceded that as refards the goods in question Pe a 
no delivery took pface, but that documents purporting to be delivery 1927. 
orders wexe"made $hich passed through several hands, and that mr 
within one week the goods—so far as any ever existed—were in Ramprasad» * 
the hands of the affpellants, which, indeed, they had never left. Diwan Bahadur 


Govindoss Chathur- 
bhujadoss and Co. 


Lord Darling, 


This resulted from the fact that in respect to each re-sale 
what is described as patta patti was made—a process which resulted 
in differences merely, according to the fluctuations of the market, 
being recoverable, instead of the goods or their price. 


The trial Judge held that the documents which purported to Be 
orders for delivery were so in fact, and were ‘equivalent to” , 
delivery of the goods themselves. He rejected the contention that 
these dealings were wagering contracts merely, and he gave judg- 
ment in favour of the appellants for Rs. 65,255 and interest. This i 
judgment was set aside by the Court of Appeal, the Judges holding 
that the contracts were entirely wagering ones incapable of fgiving 
any right of action. Judgment in regard to them was therefore 
entered for respondents. j 

To succeed in this action for the price of goods i$ is necessary 
for appellants to prove that the goods were actually delivered—and 
this was never contended—-or else that some document of title was 
given to the respondents which would oblige the custodian of the 
goods to hand them over to the holder of it. 

Onthe Madras market wefe several merchants who bought 
and sold amongst themselves such eiaods as those to which this | 
suit relates—and it was prowed that the very goods here in ques- - 
tion had first been sold by the appellants to the respondents. No 
delivery of the goods was then made, but they were sold by the 
respondents, and resold by the purchasers again and again—no 
delivery of goods ever being made—until: at last the goods were 
re-purchased by the appellants themselves, who now claim against 
the respondents the full price, as for goods sold and delivered. 

It was proved.that whenever one bf these particular sales was 
made a document was giver to the purchaser. Many ofthese ə 
documents were exhibited in this*case, notably the one now to be 
set out. * j 


Exar ITI. 


Delivery order given to Govindoss Chathurbujadoss. * 


Dated 27-11-1922. . 
No. 184. š . * : 
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EE NT A Delivery order. 
1927." Sukdevadoss Ramprasad, 
, Sukdovd e Bankers, cdd Yarn Merchants antl Samiha Agents, 
Ramprasgd ; Min? Street, Georgetbwn, Madras. 
Diwan “Bahadur To l : 
poison RUE Govindoss Chathurbujadoss. 
mE Description. Bales. , Bundles. 
Lord Darling. No, 40s Japan 25 I,000 


November voida. 
* Received 2 E bales of 40s Japan patta patiti with M. Amritlal. 
(Signed) TRIMBAKLAL., 
for B. G; C. & Co. 

R 27-11-9922 

; It will be observed that this document is headed “ delivery 
order"—and for the appellants it was contended that this entitled 
thé holder of it to demand the actual delivery of the goods. 

But it was replied that, however that might have been origi- 
nally, the words “ received 25 bales of 40s Japan patta fatti with 
M. Amritlal”sshowed that it is not now a document of title giving its. 
holder a right to demand delivery of the goods but simply a link 
in a chain or series of notes showing that no actual transfer of goods 
was contemplated, but merely a final payment of differences result- 
ing from the making—and BOR-DSHtormanes ot & number of con- 
tracts of sale. 

A gobd deal of evidenge, was given as to the meaning of the 
words “ patta patti with,” and it appears certain that when once 
patta patti is made the buyer bas no longer a right to demand the 
goods themselves, nor is the seller obliged to deliver them, but the 
y matter should be settled by the payment and acceptance of the 

difference resulting from the sale and re-sale of the goods, ° 
This being so,.it was conteydéd on behalf of the respondents 
that.the contract in question was a wagering contract. There 
can be no doubt that tRese various contracts were in character 
e highly speculative ; but, as was poinsed* out by the trial Judge 
and:by the Judges on appeal, that's insufficient in itself to render 
them* void as wagering contracts. The authorities cited show that 
to produce that result there must be proof that the contracts were 
entered into upon the terms that performance of the coftracts 
should hot be demanded, but that differences only should become 

š payable. 
Now in the present case no such definite agreement or under- 
. standing was prowed in some instances of other sales between 
e 
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these parties there was no fatta patti ang delivery was given and ` 


taken, and so hera, unless and until patita patti was made, delivery 
might alwaye have d insisted on. There can be little doubt, 
however, that to h@ve made such a demand would among these 
merchants, have hen considered bad form. Gamblers have their 
own code of honour, and expect its observance although they cannot 
ensure it, and we know that “even the wild outlaw in his forest 
walk keeps yet sme touch of civil government.” But the law does 
not affect to enforce mere courtesies. 


The trial Judge held that notwithstanding the fact that gafa 
tti had'been made or agreed in the contracts relating to these 
ods, the appellants were still entitled to recover the price of them 
ce the documents which passed between the parties were valid 
ivery orders on presentation of which the goods might be 
minded. This was evidently not the view taken by the Judges 
the Court of Appeal; but they did not go at length into this 
tter because they held that the contracts represented nothing 

wagering transactions—and therefore gave the appellants no 
hts whatever. ° 


In the opinion of their Lordships the contracts relied on were 
ngt bad on the ground of wagering, and that for the reasons given 
by the trial Judge. They therefore do not concur in the judgments 
appealed from in so far as waggring is concerned. But from those 
judgments it appears that the Judges ofthe Court of Appeal were 


prepared to hold that the appellarfs * were not ina position to * 


deliver the goods they had sold, and also that the respondents 
had not agreed to accept what are called delivery orders, directed 
to third persons, as something equivalent to delivery so as to exone- 
rate the appellants from liability to deliver the goods, and to 
entitle them to sue for the price. , 


In the opinion of their Lordships this view is correct. The 
making of atta patti resulted in an Sgreement that the obligation 
to deliver the goods shoul xot remain effective, that the price of 
them should neither be demandé nor paid, but merely the result- 
ing differences. These differences have been paid or tendered and 
nothing is due in regard to them, Their Lordships will, therefore, 
humbly advise His Majesty that this appeal should be dismissed, 
with costs, including those of the petition by the appellants 
for the admission of further documents which is also dis- 
missed, 
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P. C, ' Pugh & Co ; Solicitors fpr the Appellant. 

1987. A. S. L. Polak: Solicitor for the Respondents. 
Sukdéodoss E, J. R. ° ° Appeal Wismissed. 
Ramprasad: 

Ns FooTNOTE.—AÀs regards Teji Mandi fransactions, see 1.QL. R. 47 Bom. 263 í 
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Present: Lord Shaw, Lord Sinha and Sir John Wallis. > 
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* 
[Os APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or CENTRAL PRoviNCES.] | 


MU 
Impargble estate—Amgaon Zamindari (C8ntral Provinces) —Onus of piis 

Special «ustom modifying ordinary law of succession —''Raj"—Value of 

“opinions” in Official Reports. . 

Although Official Reports are valuable and in many cases the best evidente of 
facis stated therein, opinions therein expressed should not be treated as 
conclusive in respect of matters requiring judicial determination, however 
eminent the authors of such reports may be* 


bi A special castom modifying the ordinary law of succession must be ancient 
and invariable and must be estabWshed to be so by clear and unambiguous 
evidence : Observations of Lord Justice James in Umrithnath Chowdhry v. 
Geureenath Chomdhry (1) relief on. 


bd Where there is a dispute with respect tê an estate being impartible or 
otherwise, the onus lies on thee party Who alleges the existence of a custom 
differen? from the ordinary law of inheritance according to which custom the 
estate is to be held by a single member and, as such, not liable to partition. 
In order to establish that any estate is impartible, it must be proved that it is 
from its mature impartible and descendible to a single person, or that it is 


° impartible and descendible by virtue of a special custom. 
e 
(1) (1870) 13 M. I. A. 542 (549) 15 W. R. P. C. 10; 6 B. L. R, 232; 
e e. 2 e i 
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If an impartible estate existed as such from before the advent of British rule, 
any settlement or re-grant thereof by the British Government must, in the 
absence of evidencelktc* the contrary, and unless inconsistent with the expresa 
terms of the new #ttlement, be presumed to continue the estate with its 
previous incidents of impartibility and succession by special custom. 

The word ‘ra? by itself does not necessarily imply impartibility, 

Uniess considerable age can be ascribed to any particular samindari, of 
whichever class if may be, it cannot claim to be governed by either ancient or 
invariable custom. . 


Neither by the terms of the grant, nor by territorial or family custom, any 
more than by its inherent nature, can the samindari of Amggon (in the Central 
Provinces) be considered an impartible estate, . 


History of the samindari tenure in the Central Provinces, discussed, 


* Appeal by Defendant from & judgment and decree, dated the 
23rd February, 1923, of the Court of the Judicial Commissioner of 
the Central Provinces (Batten, J. C. and Halifax, A. J, C) 
reversing the judgment, dated the rst March, 1920, of the District 
Judge of Bhandara. . 

The material facts are given in their Lordships’ judgment, and 
also in the report of the case in the Court below ; (see 6 Nag. 
Law Journal<189). 

The main question for determination on the appeal to His 
Majesty in Council was whether the samindari of Amgaon was 
impartible or partible. The District Judge decided tha' the 
zamindari was partible, but on appgal the Judicial Commissioners 
held that it was impartiblegand made a decree declaring that the 
respondent, who was the plaintiff in the suit, was solely entitled 
thereto. They concluded their judgment in the following 


words :— A 


"The Amgaon' samindari before the Thirty Years’ Settlement 
was of the nature of a Xaj, and} therefore, impartible and subject to 
the rule of single succession, the other members o' the family of 
the samindar of the moment being*entitled to a suitable maintenance 
and not to any specifie share in the income: JBatfnaih Prasad + 
Singh v. Tej Bali Singh x}. It was an estate of an exactly 
similar character that was conferred by Government on the zumindar 
at the Thirty Years’ Settlement: Rewa Prasad Sukal v. Dee Dutt 
Ram Sukal (2). In addition a custom had by that time grown up 
in the Amgaon family that the estate should be held af an estate 
of that nature and subject to those conditions. Nothing occurred 


(1) (1921) L L. R. 43 All 238 ; L. R, 45 L A. 1956 33 C. L. J. 388. 
(2) (1899) I L. R, 27 Calc. 515 ; L. R. 27 1. A. a» 
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at the Thirty Years’ Settlement or has occurred since to alter the 
nature of the grant or to affect the validity of tke fanfily custom : 
Rao Kishore Singh v Musammat Gahenabai (1 je 

Lowndes, K. C., Parikh and P. A, Pandit for the Appellant. 

De Gruyther K. C, Dube and N. B. Niyogi for the Respondent. 

Their Lordships’ judgment was delivered by e 
e Lord Sinha :—This is an appeal against a judgment and decree, 
dated the 23rd February, 1:923, of the Court ofthe Judicial 
Commissioner, Central Provinces, reversing a judgment and decree, 
dated the 1st March, 1920, of the Court of the District Judge, 
Bhandara. 

The suit in which the said decrees were made was brought’ by 
the plaintiff, Malhar Rao, against his younger brother, Martand 
Rao, claiming that, on the death of their father, Madho Rao, he 


. alone was entitled to succeed to the Amgaon Estate, situate in 


the Bhandara District of the Central Provinces, to the exclusion 
of his younger brother, on the allegation that by the terms of the 
grant under Which the estate was held, and bya family custom 
and also by a territorial custom, the said estate was impartible and 
succession thereto was governed by the rule of lineal primogeniture, 
and that the younger brother was entitled to suitable maintenance 
only and not to any specific share in the estate. 

The pedigree of the family from its founder, Kolhu Kunbi, 
áncluding" the Amgaon brafich (under Pandoo) and the other 
branches, is given below :— . 


(1) (1919) 15 Nag. L, R, 175 P, C. 
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Kolbu. 
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Sitroo, Sona. Jana, . Lord Sinha. 
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Madhorao Bhau Chimna (adopted by ë 
(adopted by Raju Bal). Tanya Bapoo) . 





e i i 
| Ragho=Mt" Gange Bai. Arjun. . 


| | 
Malharrao Martand Rao * 
(Plaintiff), (Defendant). : e 





Seventeen issues were framed by the Trial Court, of which the . 
following four only are material at this stage, viz; Issues Nos. 1, 
2, 9 and 1o :— . 


(1) Was the Zamindari of Amgaon conferred on Pandoo by the 
Bhonsla Raja subject to the condition that it was to be impartible 
and to devolve on the eldest son, females having no right of 
succession, as alleged by the Plaintiff, or was it conferred ab Rib 
(or Sona) without any condition Wing attached to the grant a$ 
alleged by the defendant > 


(2) In the time of the Bhonsla Raj, whenever a Zamindari was 
granted, did the grant always carry with it the conditions mentioned . 
in paragraph 5 of the plaint (7.e., impartibility and single succession) 
and also the incident of inalienahjlity ? E 
(9) Was devolution to Zamindari property governed by the 
rule of primogeniture in the family of Pandoo and Kolhu ; if so, 
are the parties bound by the ios custom ? 7 


(1o) Is there a territorial custom fo the effect that Zamindari 
property is impartible, inalienable and devolves by the rule of . 
primogeniture as alleged by the plaintiff; ifso, are the parties 
bound by the said custom ? " 


After having considered the evidence minutely and elaborately 

- on each of these issues, the District Judge held in favour of the ° 

defendant on &B the fbur issues and - dismissed the plaintiffs suit ° 
* . 
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IP. IC. with costs. On appeal, the method adopted „by the Appellate 

won. Court was different. e a 
. " e LÀ "EP 

Mi d Rao As their Lordships understand the piis ofthe Judicial 

P. Commissioners, they accepted “as conclusive ¥he opinion which 

Malhari they considered to have been expressed in certain official Reports 

Lord. Sinka. of great authority that the estate in question was in the nature 


of a raj, and they then proceeded to consider whether the evidence 
adduced in the case in any way displaced that opinion. This is 
an inconvenient, if not an erroneous method, and their Lordships 
cohsider it necessary at the outset to point out that, though such 

. Official Reports are valuable and in many cases the best evidence 
of facts stated therein, opinions therein expressed should not be 
treated as conclusive in respect, of matters requiring judicial 
determination, however eminent the authors of such Reports 
may be. 

"There are certain propositions of law by reference to which this 

" case must be decided, and their Lordships consider that they 
can all be taken as well settled. 

(a) Wher there isa dispute with respect to an estate being 
impartible or otherwise, the omws lies on the party who alleges the 
existence of a custom different from the ordinary law of inheritance 
according to which custom the estate is to be held by a single 
member and, as such, not liable to partition, In order to establish 
that eany estate is impartible, it must be proved that it is from its 

nature imfpartible and desce&dsble to a single person, or that it 
is impartible and descendible by virtue Bf a special custom. . - 

(4) Any such special custom modifying the ordinary law of 
succession must be ancient and invariable and must be established 
to be so by clear and unambiguctis evidence. To use the words 

E of Lord Justice James in the case of Umrithmath Chowdhry v. 
Gowreenatk Chowdhry (1): . ° 

“The custom must be proved by something like what we should 

callin this country imm&morial usage. It is a thing which cannot 
* be predicated of a simple and single estdte, the title to which dates 
from comparatively a short period of time back,” 

ON That if an impartible estate existed as such from Tei 
the advent of British rule, any settlement or re-grant thereof by 
the British Government must, in the absence of evidence ‘to the 
contrary, and unless inconsistent with the express terms of the new 
‘settlement, be presumed to continue the estate with its previous 

. incidents of impartibility and succession by sent custom, 


(1) -(1870) 13 M. i? ^ 542 (549). d 
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As regards the first issue, the District Judge came to the ° 


conclusion that the estate of Amgaon was granted by the Bhonsla 
or Mahratta Government of Nagpur inefavour of one Sonba (or 
Sona) without any juo attached to it as regards devolution. 

On the second ifsue he found fhat the plaintiff had adduced 
no evidence in support of his allegatiou that in the time of the 
Bhonsla Raj, whenever a zamindari was . „granted, the grant always 
carried with it she condition of succession by lineal primogeniture 
and inalienability. He accordingly found against the defendant, 
on both the first and second issue. 

On the ninth issue, the plaintiff's case was that, in the Amgaon 
family itself, taking either Pandoo or Sonba to be the original 
grantee, there was a custom of succession by lineal primogeniture 
which had grown up, having beqn derived from the parent stock 
ofthe Kampta zamindari, which started with one Kolhu, father 
of Pandoo and grandfather of Sonba, other descendants of whom 


came to be proprietors of two other zemindaris, viz., Palkhera and , 


Kirnapur, where the same custom also prevailed. The, District 
Judge held that the family custom relied upon by the plaintiff had 
not been proved. . 

On the tenth issye, the District Judge's conclusion, after an 
exhaustive survey of the evidence in regard to territorial custom 
as set up by the plaintiff, was summarised in paragraph 92 of his- 
judgment as follows :— 

“The above is all the evidence in regard to territorial custom as 

set up by the plaintiff. It shows thft $ number of zamindaris, viz,’ 
Bijl Chichwada, Gangazéri, Jambhli, Palkhera, Nausari along 
with Maneri and Karanja, Arjuni and Fukimeta have been actually 
partitioned. In regard to Chichgarh zamindari, the Judicial 
Commissioner has held that, tHough it cannot be divided by metes 
and bounds, the co-sharers of the zamindari are entitled to divide 
the profits thereof in proportion *o theirrespective shares, In 
regard to Chutia, Palasgaon, Chich ada and Bijli, it has been held 
that those zamindaris are not impartible and that the co-sharers are 
entitled to share the profits e of the zamindari. In regard to 
Gondumri, the present zamindar had ‘actually made an application. 
to have it partitioned between himself and his co-sharers; but, the 
application had to be filed owing to the co.amencement of the 
settlement operations. With reference to Bhadra zamindari, the 
learned Judicial Commissioner had held that it is not impartible 
and that half share thereof could be attached and sold in execution 
of the decree against Faizuddin, brother of tlie zamindar, It has 


P. C. 
1927. 

e" 
Martand Rao. 
v. 
Malbar Rao.” 
Lerd: Sinha,. 


156 


00 | [d 


THE CALCUTTA LAW JOURNAL, [Vou XLVII. 


‘also been shown that the hisfory of succession in the zamindaris of 


Kampta (including Deori-Kishori and Warad) and Hatta does not 
justify a finding that those zamindaris are con and governed, 
as regards succession, by the rule of primogen@ture. Inthe face 
of this evidence—and there is no other evidence Mefore me in proof 
of territorial custom—it would be simply absurd to contend that 
the territorial custom set up by the plaintiff has been proved. On 
the contrary, the proof is exactly the other way.e My finding on 
igsue No. ro, therefore, is that the plaintiff has failed to prove the 
territorial custom pleaded by him in this case.” 

The. Judicial Commissioners, in consequence of the method 


. they adopted, did not record their findings on the issues specifically ~ 


in ‘the same way as the District SPI They summarise their 
judgment as follows :-— d 
"The Amgaon zamindari Bios the Thirty Years! Settlement 
was of the nature of a raj and therefore impartible and subject to 
„the rule of single succession, the other members of the family of 
" the zamindar of the moment being entitled toa suitable maintenance 
and not to any specific share in the income. . . . In addition, 


& custom had' by that time grown up in the Amgaon family that 


ithe estate should be held as an estate of that nature and subject 


to those conditions. . . . Nothing occurred at the Thirty Years’ 
Settlement or has occurred siuce to alter the nature of the grant or 
to affect the validity of the family custom." 

(TMeir Lordships presume that by the first portion of their 
finding - the Court of the Judicial Commissioner came to the 
conclusion that the Amgaon estate wfs from its nature a raj and 
therefore impartible. In that view, it was unnecessary for them 
to consider whether it was so also by virtue of a territorial custom 
(Issue ro). Butinasmuch as they Say that their "decision will 
almost certainly govern nearly all the estates of the group known 
as the zamindaris of Bhandarae and Balaghat or the Wainganga 
zamindaris,” it may be Been that they found Issues Nos, 1, 2 
and ro all in favour of *the plaintiff, -though they do not say so 
specifically. ; 

. As already stated, the Appellate Bout founded their E A 
chiefy upon a view of certain official Reports put forward in the 
plaintiffs supplementary statement. "This is what they say :— 

“Now, it is perfectly clear from the history of the estates givén in: 
the *Report on. the Zamindaris and other Petty Chieftaincies in the 
Central Provinces' submitted to the Government of India in r863 
by Sir R. Temple and in the Bhandara Settlement Report of 1868, 

. . 


i, ! 
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and from the summaries of that history in the Note [by Sir 
Reginald Craddock] already mentioned, that before 1860 the 
Wainganka Zamifdaris were of exactly the same nature as the 
Chanda, Raipur Jind Bilaspur Zamindaris and the Chhindwara 
Jagirs, with a difference only in degree ; indeed, their difference 
from some, if not all, of the estates classed as Feudatories was of 
degree only and not of quality. Every one of these'estates was 
before the Settlement a real Zamindari of the nature of a raj. 

Such an estate is impartible and subject to the rule of single 
succession, and does not admit of any coparcenary.” é 

Their Lordships have cafefully examined the Reports in questien, 
as well as the earlier report by Sir Richard Jenkins dated 1827 and ° 
algter history contained in the District Gazetteer for Bhandara by 
Mr. Russell, I. C. S., all referrdti to in the judgment of the District 
Judge, 

Sir R, Jenkins was British Resident at the Mahratta Court 
of Nagpur from 31810, and submitted a Report to the Governe 
ment of India on the whole administration of the Nagpur State, 
then conducted under British supervision, in the course of 
which there is given an instructive history of the Province and 
all the institutions thereof. Sir R. Temple was Chief Commis- 
sioner of the Central Provinces after the British annexation in 1854, 
and submitted his Report to the Government of India with a view 
to the forthcoming Revenue Settlement for 3o years, Mr, Law- 
rence was the officer in charge of that Settlement. Sjr Reginald 
Craddock, afterwards Chief Commissioner, recorded, as Secretary 
to fhe Local Government, a Note for Government use on the status 
of the Zamindars of the Central Provinces which goes exhaustively 
into the whole question. A 

All these Reports were freely referred to at the Bar, and their 
Lordships consider that, so far as they contain a historical narra- 
tive of the Zamindari of Amgaon’as well as the other Zamindaris 
in the Central Provinces referred to therein, they are of great 


value, and probably the best available history thereof under the . 


circumstances. e, uy 

Before considering these Reports, their Lordships think ‘it 
necessary to note that the word ‘ m7” by itself does not necessarily 
imply impartibility. The State of Nagpur itself, though undoub- 
tedly a Raj, was not impartible, but was repeatedly divided, and 
when we consider that of these Zamindaris, more than a hundred in 
number, some existed from before the time of the Gond Rajas, viz., 
from the time ofthe Rajputs who preceded the Gonds, some were 
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P. C. created by the Gond Rajas, ànd some by the Bhonslas, who did 
3937; not obtain the sovereignty of Nagpur till after 1758, it would follow 

Martand Rao ‘Pat, as regards antiquity at least, there is vary] great difference 
* 4, between these estates, by whateger name tef may have been 
Malhar Rb. called. 

Lord Sinka. It may or may not be correct that many of these Zamindars 


were merely holders of office with no interest in „the soil Itis 
always difficult at this distance of time to distinguish between 
Zamindaris of which the holders were entitled to the soil as ancient 
Chieftains, and cases where from office-holders or rent-collectors 
they developed ih course of time into proprietors of the soil, But 
* it is settled law that unless considerable age can be ascribed to 
any particular Zamindari, of whichever class it may be, it cannot 
. claim to be governed by either andient or invariable custom. 
Now, after a consideration of all these Reports, their Lordships 
are unable to accept the conclusion of the Judicial Commissioners 
. «that the Amgaon estate was of the nature of a raj and therefore 
impartible, 

It is obvious that there is considerable difference both as regards 
nature, origin and quality between the different Zamindaris. It is 
true that insome parts of Sir R, Temple's Report he described 
the Zamindars generally as “ dependent Chiefs” and said that, 
“although there may be differences in the origin of some of the 
tenures, and also differences of degree, the status of their holders 
will be found in every case tos be now essentially the same.” But 
he was far from expressing the view thatevery one of them was of 
the nature of a raj, and was, on the contrary, urging that even those 
who had been previously independent Chieftains had dy chat time 

" been reduced to the position of, either Talukdars or mere 
Malguzars, ° 
e With regard to the Zamindaris ef the Wus District, with 
which only this case is concerned, this is what Sir R. Temple said 
in Appendix B :— . ° 
* The larger Zamindars in this class do enot hold their tenures 
by any very ancient or strong title, 
* “ The first seven Zamindaris, viz, (1) Kampta, (2) Hatta, (3) 
* — Amgaon, (4) Binjhli, (5) Pulkhaira, (6) Purara, and (7) Tikheri- 
Malpuri were originally included in Kampta ; and Kampte was 
not techifically a Zamindari until A.D. 1843. It seems, indeed, to 
have been rather of the nature of a Talukdari tenure. The tract 
was known as the Kampta Taluk, and its holder was designated a 
: Patel, \. . . Kagapta was certainly reperted hy Mr. Jenkins as 
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a Zamindari ; but nevertheless his Report bears out the above 
remarks, And, fnoreover, the holder’s petition in A.D. 1843 begs 
for, and the Raja $f Nagpur’s takid (injunction) in reply confers, 
the title of Zaminga for the first time on payment of a heavy 
nazar.” 

And further on — 

“ On the whole, the Zamindars ofthe Wainganga District pre- 
sent, from one point of view, a weaker aspect as Chiefs than the 
Zamindars of other classes. . . . They were situated nearer the 
seat of Government, and, being in a comparatively open and acses- 
sible country, they obtained less lenient ‘terms:than the Zamindars 
of Chhattisgarh, or the Chiefs of Sambalpur. or the hill Thakurs 
of Chhindwara." 

With regard to Amgaon, it fs stated in the same Appendix as 
follows ;— 

“ This originally formed part of the Kampta Estate, the second 
holder of which, Gondu Patel, brother of Ram Patel, in the time ofe 
Raghoji I, apportioned Amgaon to his nephew, Sau Patele In A.D. 
1819, Sau Patel was succeeded by his nephew, Tania Bapu, who 
died in 1838. After this the estate remained “under Govern- 
mënt management for four years, owing to a dispute about 
the succession, but in A.D. 1843 the late Raja of Nagpur continued 
the estate, which then for the firsttime was called a Zamindari, 
to an adopted son of Tania Bgpu, named Chimna Patel, This indi- 
vidual died in A.D. 1862, and was sucteeded by his son, Raghoba, 
„a minor.” S 


- Yt would appear from Mr. Lawrence’s Settlement Report that - 


Amgaon was not a part of Kampta Taluka, as Sir R. Temple 
thought. The plaintiff admitted this fact in his supplementary 
statement, but whichever is correct, Sir R. Temple or Mr. 
Lawrence, Amgaon was not canferred on Pandoo, but on his 
“son Sonba by a ‘patta or painama dated 1796. It may well be 
doubted whether an estate of which the eorigin dates back only to 
1796 could claim at the (ime of the Thirty Years’ Settlement in 
1863 that it was governed by aa anctenf and invariačle custom, 


It appears, moreover, from Sir Reginald Craddock’s Note 
that after a good deal of correspondence between Sir R. Témple, 
as Chief Commissioner of the Central Provinces, and the Govern- 
ment of India, it was finally decided that only holders ‘of certain 
estates should be recognised as  Feudatories, and all others as 
ordinary subjects, Sanads were granted to the former, expressly 
mentioning that he succession was in their «ease to beg single 
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heir. That provision was *omitted in the case of sanads to 
most Zamindars of the second class, amongst wltom was included 
the Amgaon Zamindar, thodgh with regard $o *some ‘others like 
Chanda that condition was expresgely attached. 

The learned Judicial Commissioners appear to have fallen 
into an error in considering that it was “due to some mistake or 
a series of mistakes that a sanad on the lines of what is known 
asthe Chanda Patent was never given to the proprietors of the 
Wainganga Zamindaris.” It was the result not of mistake, but 
of a classification deliberately mide in view of the nature, origin 
and status of the different Zamindaris in the Central Provinces, 

Having regard to the fact that these experienced officials were 
dealing with Zamindaris in the Central Provinces which belonged 
to all the three classes of Zaminflars previously mentioned, it 
would be strange if they were all found to be “of the same kind, 
Withea difference only in degree," as the Judicial Commissioners 
*assumed. 

On a eareful perusal, however, of all these Reports, their Lord- 
ships find that, so far from finding them all to be of “ the nature 
of a raj, it was found necessary to divide and classify them (a) as 
Feudatories, having semi-sovereign rights in ‘some degree :(real 
Rajas), and (b) ordinary subjects. These last were again sub-divi- 
ded into— 

(a) Those who were recognised, to have proprietary rights 
unrestricted, such as the Zamihdars of Balaghat and.. Bhandara, 

" (8) With proprietary rights Testricted, such as the Zamindars, 
of Chanda, Bilaspur and Chhindwara, m 

(c) Those whose proprietary rights were not yet :recognised, 
e.g. Sambalpur. 

There-are passages here and there "both in Sir Richard Jenkins’ 
Report and Sir R. Temple’s Repprt which speak of all these 


Zamindaris indiscriminately as Chiefs or Chieftains, but on a com- ^ 


plete perusal it becomes gpparent that they are clearly. and 
carefully distinguished, and when the origin of the Kampta 
Zamindari and the Amgaon | Zaminglari, of which the former is 
sometimes, but wrongly, said "to be the parent, as given in these 
Reports, is considered, it becomes fairly obvious that they are of 
both such comparatively modern origin (not earlier than 4796 
and posstbly as late as 1843 when they first obtained recogni- 
tion astitular Zamindaris) and the circurhstances under which 
they came into existence and continued are such that they 
could not possibly be classed as appertaining to, the category of 
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sovereign or semi-sovereign Chiefs whdse possessions were neces- 
sarily impartible* 

Their VLordshifs agree with the décision of the District Judge 
_on Issues Nos. r, f and ro, and consider that neither by the terms 
` of the grant, nor by territorial custom, any more than by its 
inherent nature, can the Zamindari of Amgaon be considered an 
impartible estate; 

There remains for consideration Issue No. g—the question 
of family custom, which the District Judge rightly considered 
as the most important issue in the case. Plaintiff sought eto 
make out this custom, first, by proving that in tlte family which 
was in possession of Amgaon itself this custom grew up, and, 
secondly, that it was derived from the parent stock—the family 
of Kolbu, the original grantee 8f the Kampta Zamindari. 

The custom alleged by the plaintiff was that in the Amgaon 
family only the Zamindari, but nothing else, passed according to 
the rule of primogeniture. 

The District Judge finds on the evidence that every*instance 
of devolution in the family was in strict accordance with the ordi- 
nary rules of Hindu law governing succession and that not a single 
zamindar from Sonbá downwards left more than one heir at his 
death, and therefore there was not one instance of anomalous or 
irregular succession in the Amgaon family. Their Lordships see 
` no ground to differ from this conclusion. 

As regards instances of such Hiegular succession ein ‘other 
branches of the family of, Kolhu, "the District Judge dealt with’ 
Palkhera and Kirnapur, which were two Zamindaris belonging to 
other’ branches of the family of Kolhu. 

With regard to Palkhera, it appears that it did not afford even 
a single instance of succession by  primogeniture, and that there 
had been in fact a division of the Zamindari amongst the sons of 
Deoo. 

With regard to Kinrapur, itewoulde appear that succession 
had in many instances ap, to 1846 depended entirely on the 
will of the Sovereign powers Further, at the Thirty Years’ 
Settlement, proprietary rights were recognised as being vested iif 
three brothers, and not in one of them only. . 

There have been certain decisions with regard to some 
of these  Bhandara Zamindaris in the Judicial Commis- 
sioners Court at Nagpur which are referred to in both the judg- 
ments in this case. They are not altogether consistent and were 
necessarily based qn the evidence adduced in thqse particular cases, 
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P. C. Their Lordships do not fhink it would serve any useful pur- 

1937. pose to examine these decisions for the purpose of this case. 
M S, On a consideration of the whole eviden , their Lordships 

artand Rao m : 
are unable to concurin the conclusion of th\ Judicial Commis- 
Malhar ro. 


sioners that by the time of the Settlement a custom had grown 
Lord Sinka. up inthe Amgaon family that the estate should be held asan 

I impartible state subject to the rule of single succession. They 
agree with the District Judge that the family custom relied 
‘upon by the plaintiff has not been proved. 

«Their Lordships therefore humbly advise His Majesty that 
the judgment and decree of tbe Judicial Commissioners dated 
the rst March, 1920, should be set aside and the judgment 
of the District Judge restored. The plaintiff-respondent pust 
. pay the costs of the appeal in^ the Judicial Commissioners' 

Court, as also of this appeal. 
"T. L. Wilson & Co : Solicitors for the Appellant. 


H. S. L. Polak: Solicitor for the Respondent. 
> K. J. R. Appeal allowed, 
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- PRESENT: Viscount Sumnd, Lord Sinka, Sir John Wallis, and 


Sir Lancelot Sanderson. E 
SIR BISSESSAR DASS DAGA AND OTHERS 
. 1927. 
5 dH. EMMANUEL VAS AND OTHERS, 
November, bs 
em [ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 


e 
CENTRAL PROVINCES. | 
e 


Compromise decree—Construction of—Fityment of damages not a bar to 
spectfic enforcement, 
A’ compromise decree provided (by clause 2) that the judgment-debtors 
would be restrained from selling or otherwise alienating manganese ove from 
their minés to any third party until they had delivered certain quantities of the 


be ore to the decree-holders, the deliveries being spre&d overa period of 8 years. 
. Clause 10 of the compromise made provision for non-delivery in any particular 
year and imposed a liability on the judgment-debtors to I damages to the 

: decree-holders at a raté’therein specified ; * 
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- Held, reading the contract (i.e. the compromise decree) as a whole and 
taking all its terms fogether, thst the judgment-debtors could not take ad- 
vantage of their own whong and repudiate their ‘obligations under the contract by 
merely paying to the dlcree-holders the penalty calculated in accordance with 
clause 10 aforesaid, 

In other words, the judgment-debtors could not be permitted to render 
nugatory all their obligations under the prior part of the contract, whenever 
it suited their pockets to do so, Payment of damages by them under clause 
10 would not be a full and exclusive satisfaction of all obligations under thg 
contract. “The compromise agreement is one for the non-performance of which 
mere payment ofthissum of money would not be an adequate relief and in 
spite of clause 10, the contract is otherwise proper to be spetifically enforced’. 

Appeal’ by the Decree-holders from a judgment of the Court 
of the Judicial Commissioner, Central Provinces (Baker, J. C. 
and .Ketval A, J’ CJ, dated the 24th March, 1924, dis- 
missing an appeal from an order of the District Judge , Nagpore, 
dated the sth November, 1923, rejecting the appellants’ applica- 
tion for execution of a decree of .the District Judge, Nagpore, made 
on the compromise of a suit between the parties and dated the 
28th February, r922. | s 


As the appeal to His Majesty in Council turned on the cons- 
truction of the said compromise decree, the relevant passages 
are quoted here in full :— 


By clause 2 the defendants "are restrained from selling the 
ore from their mines mentioned i in the agreement, dated „ISt Mar- 
ch 1916, or mortgaging, or othefwhe alienating their mines- 
or any interest therein, or the ore thereof, except the excess 
quantity specifically allowed to be sold under clause (8) of this 
decree until they have delivered the whole of thé balance of 31, 
234 tons of ore containing 48' per cent of metallic manganese, 
which’ has remained to be delivered to the plaintiffs and which 
they agree and are hereby ordered 4o deliver in the following man- 
ner and subject to the following conditions”. 


Clause (3) deals with the delivery of 4,000 tons of ore per 
annum during the years beginging on the rsth February, 1922 
and ending on the r4th February, 1929, and of 3,234 tons during: 
the year 15th February, 1929 to r4th February, 1930. . 


Clause (4) provides that the ore should not contain less than 
46 per cent metallic manganese. * 


Clauses (5), (6) and (7) tefer to the manner in which the ore has 
to be rendered, analysed, weighed and paid for, and lays down 
that disputes regasding thre analysis shall not excase the defendants 
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from delivering the full quantity of ore of stipulated gade in 
the course of the year. : 

Clause (8) allows the defendants to sell any? surplus fjuantity of 
ore in any year after delivery of the full quargity of 4,000 tons 
to the plaintiffs. l 

Clause (9) refers to payments, the price being Rs. 8 per ton 
of 48 per cent of metallic manganese ore with a, reduction of 8 
annas per unit in the event of-falling below that standard. 

Clause (10) is the most important clause for the purpose of 
the present appeal and must be given in full; It recites: ‘That in 
the event of the defendants failing to deliver the full quantity of 
4,000 tons of ore of the stipulated grade in any particular year, 
or violating any ofthe conditions of this compromise, the defen- 
dants shall pay to the plaintiffs damages atthe rate of Re. x 
(rupee one) per ton onthe whole of the quantity which may then 
have’ remained undelivered out of the total quantity of 31,234 


* tons and the same shall be recovered by execution of this decree", 


Lowndes K. C. and Pritt K. C. for the Appellants. 

Raikes for the Respondents. 

Lowndes K. C. : Refers to National Provincial Bank of Eng. 
land v. Marshall (1). 

[Lord Sumner: Can we import all the doctrines of Equity in 
India?] 

Sowndes reads from the judgment in 4o Ch. D. 112 and ar- 
.gues that the doctrines of ghg English Courts of Equity are 
applicable to India. The Courts there gre Courts of equity, Justice 
and good conscience. 

[Zord Sinka: Itis.purely a question of construction of the 
compromise decree in the present cgse]. 

Lowndes cites section 20, Specific Relief Act: “ A contract 
otherwise proper to be- - specifically enforced, may be’ thua 
enforced, though a sum be named in it as the ;amount to be paid 
-in case of its breach, and the*party in default is willing to pay 
the same", The principle underlying. thet section is also appli- 
cable here. . s 

[Zord Sinha: After all, itis a question of construing clause 
10 bf the compromise.] 

Their Lordships’ judgment was delivered by . 

Viscount Sumner: On the sth November, 1923, two appli- 
cations came on for hearing before the Additional District Judge 
of Nagpur in execution proceedings taken in suit No. 4 of 1gar. 


(1) (1888) 40 Ch. B, 112 ; 58 L. J. Ch. 229. ° . 


* 
a 
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The first in date,was that of the present respondents, defendants 
and judgment-debtqrs in the suit, forleave to deposit Rs. 28,649-2-9- 
to be paid over the decree-holders, and for an order declar- 
ing the decree to & have been thus fully satisfied. The other 
was that ofthe decree-holders for execution af their decree by 
seizure and delivery to them of certain manganese ore, alleged to 
be lying at several mines and railway sidings, and by the appoint- 
ment of a receiver and other relief. The respondents, having gots 
wind of the appellants’ intention to apply to the Court, lodged 
their application first, but nothing turns on this., The learned, 
Judge, holding that under the decree the judgment-debtors were en- 
titled to take the course proposed, granted their application and held 
that the decree-holders were noteentitled to the relief prayed but 
must take in satisfaction the amount deposited by the judgment- 
debtors, and his determination was affirmed on appeal by the 
Court of the Judicial Commissioner of the Central Provinces. The 
case now comes to their Lordships’ Board on the construction of 
the.decree in question and particularly of Clause 10, which is as 
follows :— : 

* ro, That in the event of the defendants failing to deliver the 
full quantity of 4,000 tons of ore of the stipulated grade in any 
particular year or violating any of the conditions of this 
compromise, the defendants shall pay to plaintiffs damages at the 
rate of Re. r (rupee one) per ton on the whole of the quantity 
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which may then have remained undelitefed out of the total quantity ° 


of 31,234 tons and the safne shall be recovered by execution 
of this decree.” 


On the rst March, 1916, the respondents, a syndicate possessed 
of and working manganese mines ‘and dealing in the ore produced 
there, had contracted with K, Ettlinger & Co., of London, for the 
purchase of 38,000 tons of their manganese ore by instalments over 
an extended period. The contract Gontaingd provisions to secure 
to the buyers the exclusive , supply of the sellers’ ore till the con- 
tract quantity had been worked oyt. At the end of the year the 


benefit of this contract was assigned to the present appellants by ° 


the Official Liquidator under the war legislation applicable, and 
deliveries of ore under it and payments for purposes connected with 
it were ‘made for some time. In 1921 the buyers commenced the 
suit No. 4 of 1921, above mentioned, alleging deliveries of ore by 
the defendants to third parties in breach of the contract to the 
extent of over r,ooo tons and claiming a mandatory injunction 
and other relief, THe defendants in their written statement alleg- 
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e 
ed that the contract was all along wholly void as constituting a 
trading with the enemy; *that the assignmeng of it*yas invalid ; 
that their deliveries of ore to third partieg were justifiable on 
various grounds; and that the appellants Vn their side were 
guilty of numerous breaches of contract. 


The suit proceeded as far as the formulation of the issues, but 
they were never tried. The parties arrived at an agreement of 
compromise, and the terms, with one variation, which their Lord- 
ships agree with the Judicial Commissioner’s Court in thinking 
immaterial for present purposes, were embodied in the compro- 
mise decree of the 28th February, 1922, out of which the exe- 
cution proceedings now in question arose, It is entitled in the 
suit ; it recites that “ this suit coming on this day for final dispo- 
sal. . . it is hereby ordered and decreed in terms of the 
compromise arrived at between the parties and sanctioned by the 
Court,” and it then sets out the agreed clauses. The second of 
these ‘testrains the defendants from selling ore from the mines 
mentioned jn the agreement of the rst March, 1916, or alienat- 
ing the mines themselyes (except as provided .in Clause 


8), till they have delivered the whole remaining balance of 31,234 
e. 


tons. 'The third provides for deliveries at the rate of 4,000 tons 
per year for seven successive years ending in February, 1929, with a 
bajance delivery of 3,234 tons inethe next and final year. Then 
follow eprovisions for the Quality of the ore to be delivered and 
for determination of that quality by gnalysis ; for tender of each 
lot in writing, with particulars of the mine of origin and tlfe place 
of delivery, each lot not being less than 500 tons, with liberty to the 
defendants in case they raise mogę than 4,000 tons in one year to 
sell the surplus to third parties, giving notice of the sgme with 
full particulars to the plaintiffs., Clause 9 fixes the price payable 
by the plaintiffs at Rs. 8 per ton. Then follows Clause ro 
quoted above. The generaletenor of this agreed decree 'shows 
that, like the original agreement on which it is founded, the parties 
had in contemplation the executien and completion of this contract 
by actual deliveries in annual instalments, the performance being 
secured by the present grant of an injunction preventing the defen- 
dants from finding any alternative market for their ore. , 


Seventeen months later the decree-holders filed their applica- 
zon for execution, alleging that the first 4,000 tons had been 
short-delivered by about 1,240 tons, and that only 60 tons more 
had been delivefed in the first half. bf the *second year. In the 
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judgment-debtog' statement in reply to the application the subs- 
tantial gorrectnegs of these figureseis admitted with the addi- 
tional allegation «hát their best efforts had not enabled them to 
deliver any moreh It also mentions, what was no doubt a material 
factor in the dispute, that “ price of the manganese has at present 
gone very high,” and in their judgment of the 24th March, 1924, 
the Judicial Gommissioner’s Court mention that the price was 
then, as they were informed, about Rs. 25. It may accordingly 
be taken that the business object of the compromise was to get 
the supply of ore at Rs. 8 continued for years to come, and the 
business object of the breach was to put an’ early stop to'so 
ruinous a loss by bringing the contract to an end. The question 
ise whether Clause ro permited this to be done. 

The appellants point. out that this clause provides for liquida- 
ted damages and that without it the decree would only be capable 
of execution by enforcing the injunction. In order to ascertain 
the sum, for which execution should go, it would be necessary tó 
bring a suit orsuits to have the damages sscertained. Clause 
10 is therefore a clause in the decree-holder's faveur in the first 
instance, Though by saving time and costs it may really benefit 
the debtor as well inthe long run, itis not framed as a clause 
mainly intended for the debtor's convenience. In a sense it is an 
option to the buyer, for, if he does not choose to seek an order for 
delivery of specific ore, he*s able to.ask for execution es ofa 


judgment for a calculable sum o&maoney, but in no *ense canjt. 


be construed as an optiorfto the seller, when it no longer suits him 
to goon with the contract, to buy back at an advance of only 
Re. r per ton the whole of the undelivered portion of the contract, 
Why restrain the judgmentdebtors from delivering their ore to 
thir parties, if in effect they can do so at will on merely paying 
the agreed forfeit? This viftuplly makes Clause 2 inoperative. 
It would be a strange result of a compromise, aiming at the con- 
tinuance of deliveries, to authorise the%eller to repudiate his obli- 
gations and, taking aaTAnape of his own wrong, to end the matter 
at his own selected moment? by a pre-arranged payment, which 
might not be an adequate compensation at all E 

The argument for the respondents and the reasoning, or which 
both Courts below proceeded, is the same. AH the clauses of 
the decree are indeed to be read together, but Clause 
to controls Clause 2. Payment of sums calculated in accordance 
with Clause ro, if the seller chooses to make it, wil be a 
sufficient comeliance* with the whole decree and, in spite of 
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non-delivery of by far the greater part of „the deliverable 
quantity, no further relief „will be available to the, decree- 
holders, The clause contains no words limitirfk she case provided 
for to failures arising from causes beyond the sellrs' control, but it 
does say that the provision as regards the damages ‘‘ shall" operate 
on the defendants’ violating any of the conditions of the compro- 
mise and it'must be enforced as it stands. Among the princi- 
pal conditions are the sellers’ obligation not to deliver to third par- 
tiès, an act from which they consented to be restrained, but, if they 
delivered to others in violation of this restriction as the Court 

I plainly understood that they had done, it was also in violation of the 
conditions of the contract, and would only result in bringing into 
play the penalty named in Clause ro, The learned Judges reoog- 
nised that this construction rendered nugatory the stipulated res- 
traint upon selling elsewhere, and enabled the defendants to 
escape the consequences of a wilful breach of contract, consisting 
1n the withholding from the decree-holders of ore actually in their 
possession'and capable of being delivered to the plaintiffs, by sim- 
ply paying Re. ; per ton as liquidated damages. Why the decree 
should begin by forbidding delivery to third, parties except in à 
named case under Clause 8, and then end by giving permission to 
do so to any extentin case a different event happened under 
Clause ro, is not explained or explicable, 

It must be borne in mind that therB are two distinct breaches, 
for which the decree provides., There is delivery of ore to third 
parties, except as authorised by Clause® 8, for which an appro- 
priate relief is an injunction, and there is failure to deliver the 
agreed quantities to the decree-holders, for which damages, liquidat- 
ed or not, will be the proper remedy. Their Lordships do not 
think that they are constrained to a construction of Clausé ro, 
which will enable the judgment-debtbrs to render nugatory all their 
obligations under the prior part of the contract, whenever it suits 
their pockets to do so. Clause rð provides that they shall pay at 
the specified rate, if they fail to perform ‘the contract in any 
respect, but it does not say that such? payment is to be a full and 
exclusive satisfaction of all obligations under the contract. The 
payment into Court does not make the decree a satisfied decree. 
It provides a mode of enforcing such payment—" the same shall 
be recovertd by execution of this decree"—but it does not say that 
the other terms shall not be enforced by execution of the decree, 
namely, by applying to the Court to enforce the injunction. The 
sellers have to showesome cause in argument why -they should 
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not obey the injunction to which they have consented. They can- 
not do so qnerely by pointing to a clause, which provides an alter- 
native remedy, under* which they “ shall? pay so much by way of 
liquidated damagesfif a money payment is soughtatall ‘Read- 
ing the contract as a whole and taking all its terms together is a 
very different thing from reading it so that its final clause defeats 
the whole objects of the agreement. Such a meaning even the 


debtors never could have intended unless they deliberately propos- 


ed to lay a trap for the decree-holders, As the clause stands it 
provides a remedy for the decree-holders without , stipulating for 
the debtors any corresponding discharge of the injunction. It doe’ 
not even cover all the possible events, in which the contract might 
be broken, for, if before the time had arrived for any performance 
at all, the judgment-debtors had announced that they would never 
perform it in any respect, this would have been an anticipatory 
breach, for which unliquidated damages would be recoverable ifthe 


decree-holders choose so to treat it, but, not being a breach of any * 


of the conditions, that is the expressed conditions, it would be out- 
side of Clause 10. On the other hand, an unintentional failure to 
satisfy all the requirements of Clause 5 would be as much a viola- 
_ tion of a condition as a deliberate diversion of the ore to other 
buyers and failure to deliver the full or any quantity to the decree- 
holders, and, on the respondents’ contention, would equally impera- 
tively require payment of the éxpreased forfeit, Clause 2 notwith- 


standing. The chapter of accidentg equally with the deliberate | 


pursuit of gain might thusebring the whole scheme to an end at 
the outset before any ore had been delivered, or again, by:a 
combination of luck and care the sellers might keep the contract 
‘going till it became profitable to them to break it, and then 
bring* it to an end whenever they pleased. This is not 
giving to a business contract 8 construction that will give 
it the efficacy which the parties must have intended at the 
outset. The compromise agreemént is*one for the non-perfor- 
mance of which mere payment of this sum of money would not be 
an adequate relief and, inspife of .Clause 1o, the contract is 
otherwise proper to be specifically enforced. Accordingly their 
Lordships think that this appeal succeeds, 

Imthe view which they took ofthe construction the Courts 
below rightly refrained from expressing any opinion as to the relief, 
which might be proper, if the contrary construction were adopted 
or as to the extent to which a remedy under Clause ro would be 
available to the decree-holders concurrently witk other appropriate 
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remedies in the circumstances, These and, similar -questions 
remain to be determined by the Court, which Will dispose of the 
decree-holders’ application. * The proper course ‘will be fo declare, 
that Clause ro of the compromise decree of 28th February, 1922, 
does not, on a true construction, afford to the judgment-debtors 
any answer to the petition for execution of it, presented by the, 
decree-holders ; to allow the appeal of the decree-holders with costs 
here and below; to set aside the decisions of both Courts in 
favour of the judgment-debtors, and to remit the application of the 
decree-holders to the Court ofthe District Judge of Nagpur to be 
dealt with, in aecordance with the above declaration and otherwise 
as may be right, and their Lordships wil humbly- advise His 
Majesty accordingly. l 
Lattey and Dawe: Solicitors for the Appellants. , 
* Watkins and Hunter :Solicitors for the Respondents. . : 


K. J. Re : ‘Appeal allowed, 
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PRESENT : Lord Sinha, Lord Blanesburgh, and Sir John Wallis. 


L MUSAMMAT RAMANANDI KUER 
4 v. 


MUSAMMAT KALAWATI KUER. 
[ON APPEAL VROM THE HIGH COURT oF JUDICATURE AT PATNA]. 


Probate, revocation of —Grounds for— Probate and Administration Act. (V°of 

1881), Sec. 50—Citation on meinor—Inference from nou-registration of 

Will—Construction of Indian Statutes founded on English Law—Probate in 

‘common form’ and ‘solemn form’—Onus of proof as to whether a Will mas» 

Jerged or genuine. 

Where there is a positive enactment of the Indian Legislature the proper 
course is to examine the language of that statute and to ascertain its proper 
‘meaning, uninfluenced by any consideration derived from the previous state of 
the law, or of the English law upon which it may be founded. e 


The Indian Succession Act of 1865 and the Probate and Administration 
Act of 1881 (both now consolidated by the Indian Succession Act of 1925), 
while to & large extent embodying the rules of the English law, yet depart in 
many particulars from those rules ; and in the progress of the development of 
the law and practice m testamentary cases, the ecclesiastical origin of this 
jurisdiction of the Courts in England has been completely discarded ; and the 
Indian Legislature has gradually evolved an independent system of its own, 
largely suggested, ‘no doubt, by English law but also differing much from that 
law, and purporting to be a selí-cBntained system: Observations of Sip Arthur 
Wilson in Xurrutulain Bahadur v. Nusbat-yd-Dewla Abbas Hossgin Khan (1), 
relied on, In interpreting, ‘therefore, t the “statutory provisions of the Indian 
Legislature relating to testamentary cases, the Courts should proceed to examine 
the language of the Indian Statute uninfluenced by any consideration derived 
from the English law upon which it may be founded. 


The introduction into Indian praftice of the difference in English law between 
the grant of probate in ‘common form’ and in ‘solemn form’, is to be 
deprecated. wit 

Upon an application for probate of a Will, the citation issued must be 
properly and effectively served, that is to sd, so served as would give to the 
person whose interests are, Or may be, adversely affected an opportunity either 
to oppose the grant of probate dt to require the Will to be proved in his 
presence, e . 

Where a Will of which probate is sought affects the interest ofa miror, the 
prudent course is for the propounder to take steps to have the Will proved 
per testes (i. e. in solemn form) in the presence of an independent guardian 
ad litem appointed for the minor. 


(1) (1905) I. L. R. 33 Calc. 116 (129) P. C; L. R. 32 I, A. 244; 1 
C. L. J. 594: è . . 
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Although -registration of Willf:is not compulsory, non-registration, may, 
when coupled with other suspicious circumstances, throw *considerable doubt 


upon the genuineness of the documeftt. .* r] 


. 


Probate of a Will having been granted to the defgndant, the plaintiff! 
instituted proceedings under Sec. 50 of the Probate and Administration Act, 1881 
(now re-enacted as Sec, 263 of the Succession Act, 1925) for revocation of the 
probate on two grounds, viz. (1) that citations were not served on her before 
the grant of probate, and (2) that the Will wasa forgery.” The issues raised 
in the case were: (1) Was no citation served upon the plaintiff ? 1s) As the 
will propounded by the defendant, genuine or otherwise? 


. Held, that, ** If these issues were tried separately and the plaintiff succeeded 
eon the first issue, that in itself would be sufficient for revoking the probate ; 
but it would still be open to the defendant to prove the Will and, if she succeeded, 
the probate would stand. Ifon the other hand the plaintiff failed on the (rst, 
issue, that would not preclude her from, proceeding to prove her second ground, 
vir. that the Will was forged, and the probate would stand or fall, according to 
the result." ; 


*  In.the present case, however, these two issues were not tried separately, and 
evidence wes given by each party in'support of their respective cases on both 
issues together : 


Held, that, indes the circumstances, neither party was prejudiced by the 
procedure adopted. 


Their Poig TEA on the evidence, found for the plaintif on the 

Hela, that in view of that finding, the onus of proof on the second issue ds to 
whether the Will was forged or genwing, was upon the defendant. “‘If citations 
were not properly and effectively served on tle plaintiff, she is entitled to ask 
that ‘probate which „Was obtained in her absence should be recalled and" the 
executor or bis representative called upon to prove thé Will in'the present 
proceeding. In other words, the onus of proving that the” Will was genuine is 
im view of their Lordships’ conclusion upon the first issue- upon the defendant. " 
` ‘Held, also, that the defendant had failed to discharge that onus. -` t 


. Independently of any question of onus, "their Lordships, were of opiaion, on 
‘the facts of this case, that the wj was a fabricated document. : 
` Appeal by the the. Petitioner from a, judgment and decree... of 
the High Court, Patna. (Dass ande Adami JJ. , dated the 16th 
March, «925, which reversed a judgment and decree, dated - the 
18th January, 1923, of the District Judge of Patna, dug 
rs The mai "question for determination on the pieca ial 
“was ‘the ‘genuineness or otherwise ofa Will alleged’ to have béen 
executed by the appellant’s father, Alak Prakash, on the’ and 
.: February, 1913. The District Judge, who saw and heard. the 
.witnesses, found that it “is not the Wili iof Ajak Prakash but a 
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fabricated document.” The High eCourt took the opposite Pe 
view. © e . . ; 1927. 
The material facts are given in theif Lordships’ judgment. MOS aa -— 
De Gruyther K. C. and Dube for the Appellant. ` ae 
Lowndes K. C. and Wallach for the Respondent. Muere Kalawati 
uer... 


Their Lordships? judgment was delivered by : mue 

Lord Sinha :—Hárangi Singh of Bihar,a small town in the Nevémier, r1. 
District of Patna, had two sons (r) Alak Prakash and (a) Gyan MED 
Prakash. Alak Prakash: was given in adoption to Angat Singh, ‘a 
wealthy inhabitant of the same town. On Angat’s death, Alak 
Prakash, still a minor, inherited from him properties of considerable 
value. Harangi with ‘his family, including Gyan Prakash, there- 
upon came to live with Alak Prakash in Angat’s house and managed 
the properties as Alak’s guardiah till the latter attained majority. , 
But even after that Harangi and Gyan continued to live with 
Alak Prakash in his house. X 

On the a7th- February, rgr3, Alak Prakash died of phthisis afe . 
Patna, leaving a young widow, Thakurani Kuer, and 'an infant 
daughter, Ramanandi Kuer, the appellant. In May following, an 
arionymous petition; purporting to come from a .well-wisher of the 
minor daughter of Alak Prakash was sent to the Collector of Patna, 
in which it was stated that Harangi was trying to secure the 
property for his second son. 


That petition was sent for ®nquiry to the Sub-Divisional officer 
of Bihar, who, on the rst June, 19453, called upon Harengi Singh 
“to state what he has to say to these allegations" in the petition, 
fixing’ the 16th June next for hearing. On that date a petition for 
two weeks' time was filed on the ground that Harangi Singh had 
gone ona pilgrimage to Jagagnathji (Puri). Time.was allowed till i 
the rst July, but on that day the enquiry was not further proceeded ' 
with, inasmuch .as on the dayeprevious, viz., the 3oth June, 1913, e 
application had been made to the District Judge of Patna on 
behalf of Gyan Prakash Singh fof probate of a will alleged to have 
been executed by :Alak Prakash on the and February, 1913. A 
general citation was affixed t8 the house of the deceased and 
another to the Court House ‘in July. Affidavits by two out*of the 
twelve attesting witnesses to the will were filed on the 5oth*Taly, . 
1913s ‘Notices were issued to the widow and daughter of: the 
testator and a report was made by the serving officer showing that 
service of thé notices was acknowledged on behalf of Thakurani 
Kier “for self and as guardian of Ramanandi Kuer* by one 
Awadh . Bihari Singh, who . described . himself,as the sister's son of. » 
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Thakurani Kuer. Thereafter the order for grant of probate was 
made by the District Judge on the 23rd August, 1913, though 
questions having arisen as to fhe amount of probate duty fpayable, 
probate was not actually issued till the 26th March, r914. 

By the terms of this will the property was bequéathed to the son 
of Alak Prakash if any should be born to his wife Thakurani Kuer. 
In default of such male issue, one village was bequeathed to 
Thakurani Kuer for life, with remainder to the daughter Ramanandi 
amd her issue with ultimate remainder in default of issue of 
Ramanandi to Gyan Prakash Singh. Another village was bequeathed 
in,trust to Gyarx Prakash Singh for vaguely defined charitable 

‘purposes, while the residue, forming the bulk of the property was 
bequeathed absolutely to Gyan Prakash. 

After probate had been granted, the name of Thakurani Kher 
was .entered in the Collector's Registers in respect of the village 
bequeathed to her, while Gyan Prakash’s name was similarly 
entered in respect of the remaining properties. 


Harangi Singh died in 1916 and Gyan Prakash died on the 
a3rd November, 1918, leaving a minor widow, the respondent, 
Kalawati Kuer. So long as Harangi and Gyan Prakash lived, 
Thakurani, the widow, and Ramanandi, the’ daughter of Alak 
Prakash, lived under their care and protection in the house of Alak 
Prakash, exactly as they would have done if Alak Prakash had not 
been legally separated by adoption from his natural father and 
brother buf continued to form, with them members of a joint 
Hindu family. " 

On the death of Gyan Prakash, his widow, Kalawati Kuer 
(who was then a minor) was entitled to succeed him, but there 
was an agreement, in writing on the,2rst December, rgr8, pur- 
porting to be executed by her and Thakurani Kuer whereby«the 
estate was to be divided equally» between them for life, with 
remainder to the daughter, Ramanandi, This agreement was 
probably not legally enfoweable*as Kalawati was a minor at the 
time and at any rate it was not acceptable«to*the father and other 
relations of Kalawati Kuer, who renfbved her from the influence of 
Thakurahi Kuer in a manner which led to proceedings in the 
Criminal Courts, Disputes having thus arisen, proceedings for 
revocation of the probate were in contemplation when Thakurani 
died. On the. roth January, 1922, proceedings were actually 
instituted under section 5o of Act V of 1881 on behalf of the minor 
Ramanandi Kuer for revocation of the probate, on two grounds 
principally, viz, (1) that citations were not served either on her or 


' "E 
* 
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on her mother, Thakurani, before the gfant of probate and (2) that P. C. 

the will was a forgery. Objections were filed on behalf of Kalawati 1947. 

Kuer anl issues *wqre framed, of which two only are material for T Ru ong: 

present purposes, viz $ ngndi Kuer* 
(1r) Was no citation served upon the plaintiff, ie, Ramanandi Müssnuiat Kalawati 

Kuer? Had she no knowledge of the probate proceedings ? Was Kuer. 

she not properly represented in the probate proceedings ? Lord Sinka. 
(2) Is the will propounded by the opposite party, £e, Kalawati acm 

Kuer, the widow of Gyan Prakash, genuine or otherwise ? d 


There has been some divergence of opinion in the Courts, in 
India as regards the law and procedure governing tases for revocat 
tion of probate, due in part to the introduction into Indian practice ° 
of the difference in English law between the grant of probate in 
cominon form and probate in? solemn form. It is worse than , 
unprofitable to consider how far, if at all, that distinction has been 
incorporated into Indian law. It has often been pointed out by 
this Board that where there is a positive enactment of the Indian * 
Legislature the proper course isto examine the language of that 
Statute and to ascertain its proper meaning, uninfluenced by any 
consideration derived from the previous state of the law—or of the 
English law upon whieh it may be founded. 

These observations apply with peculiar force to testamentary 
cases which are governed by the Indian Succession Act of 1865 or 
the Probate and Administratiog Act of 1881 (both now repealed by 
the Succession Act of 1925). As Sir A. Wilson observed, in 
delivering the judgment of this Béafd in the case of Kurrutulain® 
Bakadur v. Nusbat-ud-Dowla Abbas Hossein’ Khan (x) these Acts 
while to a large extent embodying the rules of English law on the 
subject yet departed in many particulars from those rules ; and in . 
the progress of the development ofthe law and practice in testa- 
mentary cases, the ecclesiastical origin of this jurisdiction of the 
Courts in England has been complettly discarded ; and the Indian 
Legislature has gradually evolved ean independent system of its . 
own, largely suggested, no, doubt, by English law but also differing 
much from that law ani purporting to be a self-contained system. 

Now so far as the present case is concerned, the law is to be 
found in the Probate and Administration Act of 1881. Section . 
50 of that Act, so far as it is relevant, runs as follows ;— 


“The grant of probate. . . may be revoked or annwled for 

just cause." . 
Explanation.— Just cause is :— ° 
(1) (1905) I. L. Re33 Calc? 146. e i e. 
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P. mee "ast, That the proceedings to obtain the grant were defective 
1927. in substance ; . 
Mum Rini and. That the grant wis obtained fasque by katra a 
andi Kuer false suggestion, or by concealing from the „Court something, 
I 2 UE material to the case. 
: Kuer. The relevant J/ustrations to the Section are :— 
Lora Sinis. (4) The grant was made without citing parties. who ought to 


have been cited. 

* (o) The Will of which probate was obtained was forged or 

revoked, 

*e It is apparent that the plaintiff in this case set up both these 
* grounds for revocation. The first issue as framed comes under 

Illustration (4) and the second issue under Illustration (^). 

If these issues were tried separat@ly and the plaintiff succeeded 
on-the first issue, that in itself would be sufficient forcevoking 
the probate ; but it would still be open to the defendant. to prove 

. * the will and, if she succeeded, the probate would stand. 
Jf on the other hand the plaintiff failed on the first issue, that 
u would not preclude her from proceeding to prove her second ground 
viz, that the will was forged, and the probate would stand or fall, 
according to the result. . ps 

It is obvious that the question of onus of proof is therefore of 
great importance in this case, and the District Judge as well as 
the High Court on appeal rightly-lay stress as to the onus on each 
of these two issues, which ,mjght have been tried separately but 
were not so in fact, as evidence was givereby each party in support 
E of their respective cases on both issues together and not separately, 
Their Lordships agree with the Courts below that in the circums- 
° tances of this case neither party was prejudiced by the procedure 

adopted. —— n 
- ` In considering the evidence gn'each of the two issues set out 
above, their Lordships bear án mind that the application for. 
revocation was made eig&t years after the grant, and after the 
‘persons principally concerned in the original proceedings, viz., 
Harangi Singh, Gyan Prakash, TÜakurani Kuer and most of the 
wWitnessbs tothe alleged will were dead, and that in accordance 
with the practice of the Indian Courts, some portion of the original 
records . of the Court in the probate proceedings, including the 


° " affidavits of the two attesting witnesses, had been destroyed.. 
`; These are all circumstances which would make it difficult for the 

. defendant to prove her case. 
. On the other hand, certain other. cifeumstemces have:to''be 
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considered in favour of the plaintiff, The will, if not absolutely P. C. 
inofficioug, is adverse to the interests of the widow of the alleged 1927. 
testator and his onfy child. The former was an illiterate par- mat Rama- 
danashin lady, and. the latter a child only two years old when “andi. Kuer 
the testator died. Both mother and child were living wisst Kalawat 
under the immediate protection of those who were propounding Kuer, 
the will and, sq far as appears from the evidence, there were no Lord Sinka. 
relations of the widow either in her husband's adoptive family or we 
on her father's side who could protect their interests as against 
those of Harangi Singh and Gyan Prakash. It is true that Tha; 
kurani Kuer afterwards more or less acquiesced in the provisions . 
of the will and in any case took no active steps against the 
will,so long as Harangi and Gyan were alive; but having regard 
to all the circumstances, their Lordships are unable to draw any 
inference therefrom adverse to the plaintiff. And as against the 
difficulties in the defendant's way by reason of lapse of time, death , 
of parties and witnesses and the destruction of records, it has 
to Le remembered that much ofit might have been avoided by e 
prudent action on the part of the propounder, e.g. by taking pro- 
per and necessary steps to have the will proved per testes in the 
presence of an independent guardian for the infant daughter. 
Their Lordships cannot endorse the view taken by Mr. Justice 
‘Das that, if a guardian ad Jet had been assigned for her, 
Thakurani Kuer would havé been so appointed, if all the cir- 
‘cumstances were fully placed befoye éhe Court. x $ 

On the first issue, the tonclusion of the District Judge may 
be best given in his own words :— 

* I cannot definitely find that the citation was not served upon 


her (Thakurani Kuer) but Ido not consider that it has been À 
proved that she was served or that she had any knowledge ofthe . 
application for probate." : 


A regards the daughter, he considered that 
* if the special citation had been propdely served upon Thaku- 
rani Kuer, Ramanandi would haye beèn properly represented in 
those proceedings." . 

On these findings, it is hardly correct — as Mr. Justice 
"Das does, that the District Judge was satisfied that citation" was 
-propesly served on Thakurani, It would be more accurate to 
say that though the District Judge .was doubtful as to the actual 
.service, he did not fee] justified in definitely finding that.she ‘had 
-not been served with the citation, In other words the’ District 
‘Judge found himsalf.unable to come to any -eonclusion whether * 
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e 
the ‘notice was actually served upon her or not. The High 


Court considered that the fgilure on the part ot the plaintiff to 
examine Awadh Behari was fatal to her case*that no citation was 
served on Thakurani. 

This renders it necessary to examine the poddon of Awadh 
Behari. 

Mr. Justice Das was not prepared to hold that, Awadh Behari 
was related either to Thakurani, as defendant’s witnesses deposed, 
or to Harangi Singh as plaintiffs witnesses said ; but he concluded 
that Awadh Behari was more or less under the control of the 


. plaintiff and should have beon called by her as a witness on 


her behalf, chiefly for the reason that there was evidence of her 
own witnesses On two points (1) thaj at the dates when these prqced- 
ings were going on before the District Judge, Awadh Behari was 
actually in the service of Thakurani's sister as a cook and (a) that 
, Awadh in Thakurani's lifetime signed many documents on her 
" behalf, 

Their Lordships think little importance can be attached to the 
first ; nor to *the second either, inasmuch:as all the documents 
in question, except one, were signed at a time when Thakurani 
was still living asa dependent female member of the family of 
which the actual head was either Harangi or Gyan. The only 
document referred to in this connection and bearing date subse-, 
quent to the death of Gyan Prakash 6 Ex. P., which Awadh signed 
. on behalf of both Thakuranie and Kalawati and in which he des- 
cribed himself as the sister's son of Th&kurani and as brother of 
Kalawati—both statements being equally incorrect 

It would rather appear from the evidence that Awadh Behari, 
though belonging to the same caste» occupied at the time of the 
alleged service the position of a servant in the family, amd was 
presumably under the control of the male head thereof and subject 
to his direction. 

Under these circumsf&nces, their Lorpships do not consider 
that the plaintiff could be reasonably required to call Awadli 
, Behari 8s her witness for the pufpose of contradicting his own 
previous statement. 

Tn their Lordships’ opinion, even if some kind of formality was 
gone through on the occasion when service of notice is said to 
have been effected, it was not such as would give to the person 
alleged to have been served an opportunity either to oppose the 
grant of probate or to require the will to be proved in her pre- 
sence, In the pectfliar circumstances of the caseethe service, if any, 
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was of no greater effect in law than personal service on an 
infant of tender years, 

The résult is that the first issue midst be decided in favour of 
the plaintiff, 

With regard to the second issue as to whether the will was forg- 
ed or genuine, the onus of proof depends upon the finding on 
the first issue. If citations were not served, £e. properly 
and effectively* served, on Thakurani, the daughter is entitled 
to ask that probate which was obtained in her absence should 
be recalled and the executor or his representative called 
upon to prove the will in the present „proceeding. “Ie 


P, C. 
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other words, the onus of proving that the will was genuine isin e 


view of their Lordships’ conclusion upon the first issue upon the 
deféndant. It was candidly admitted by Counsel on the latter's 
behalf that ifit was held that the onus was on herto prove the 
genuineness of the will he could not contend that she had dis- 


charged that onus. He rested her case on the ground that the, 


onus was on the plaintiff to prove that the will was forged, and 
that the plaintiff's evidence fell short of proving that the will was a 
forgery even if the circumstances connected with it*might appear 
suspicious. " 

Their Lordships have, however, come to the conclusion that 
apart from any question of onus, the plaintiff has succeeded in 
proving that the will is not à genuine document for the reasons 
given below. . 

It is a circumstance which cannot be ignored that though care. 
was taken to obtain as many as 14 attesting witnesses: to the will, 
the simple precaution of getting the will registered at the local 
registration office was not adopted, even though registration of 
wills is not compulsory. Nor ĉan it be considered anything but 
unusual and suspicious that no doctor or lawyer attested this will, 
specially in view of its provisions practically -disinheriting the 
widow and the only daughter and the serions nature of the ill- 
ness, Immediately after the testator’s® death, Harangi Singh 
purported to act as proprietor of the estate in paying Govern- 
ment Revenue and in granting receipts* to tenants of the estato—a 
& position wholly inconsistent with the provisions of the will 
Then again the will was: not produced 'or. probate applied for 
until "Harangi Singh: had been called upon to explain his 
above-mentioned conduct. There is further the evidence 
of at least three witnesses, .viz, Khan Bahadur Saujid 
Mahomed Nur of Bihar and Babu  Dhanukdhar Tewana, 

K . 
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pleader of Bihar, that after the Collector directed enquiry 
to be made into the allegations made in tke anonymous 
petition mentioned earlier in this juigmant, Hprangi Singh tried 
to get these witnesses to attest a willin favour of Gyan Prakash. 


Musammat Kalawati The District Judge, before whom these witnesses were examined, 


Kuer. 


Lørd Sinka. 


believed their evidence. Their Lordships do not agree with the 
High Court that their story is inherently improbable or that any 
suspicion attaches to it because they did not ôf their own 
metion inform the authorities of such contemplated forgery. 

There is a total lack of evidence as regards the preparation 
of the draft and the engrossment: of the will and the whole case 
*for the will rests on the bare testimony of two out of the four 
attesting witnesses, whom the trial Judge did not believe. The 
two other attesting witnesses admitte? their signatures on the will 
but alleged that their signatures were obtained by Harangi Singh 
by false representations as to the nature of the document, which 
they did not read at the time’ when they put their signatures 
upon it. «The story related by these two latter may not be 
worthy of credit in all respects, and if it rested by itself would 
be of little use to the plaintiffs case. The District Judge also 
rightly refused to attach any importance to*such evidence as 
was given as to the signature on the will not being that of Alak 
Prakash. It was certainly not expert evidence in any sense. 

Bat the crucial pointin the case ig--where was Alak Prakash 
living on the and February 1913 qtie date of the alleged will)—at 
Patna, or in Bihar? 

The plaintiff's case is that at the date" of the alleged execution 
ofthe will, Alak Prakash was in Patna under the treatment of 
Dr. Jyotish Chandra Sen, L.M.S. (Calcutta), who practised at 
Patna, and also of Dr. Barat, a teacher of the Temple Medical 
School, : 

On the defendant's side, a*number of witnesses were called 
to prove that Alak Prakash cage to Patna on the 4th or sth 
February, that while there he was treated only by hakims and 
not by any doctors, and that he did, not stay in that quarter of 
Ratna which is called Jhauganj but in quite a different quarter 
called Badshahganj. 

Both the District Judge and the High Court have disbelieved the 
witnesses. for the defendant and found that Alak Prakash rented 
a house in Jhauganj-Patna, and was treated, not by hakims, but by 
Dr. Sen and Dr. Barat. The District Judge came to the conclu- 
sion upon the evidence, that Alak Prakash was at Patna before the 
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and February and therefore that the story of his having executed 
the will at Bihar^on that date was false. 

The M Court® however, came to a different conclusion, and 
Mr, Justice Das says with regard to that:part of the case : 

* The critical question then is, did Alak Prakash come to Pat- 
na before the znd February, 1913? On this point the petitioner 
relies on the eyidence of Dr. J. C. Sen and Dr. Barat. . . . Dr 
Barat isan Assistant Surgeon and isa witness of undoubted 
position and respectibility. His evidence is to the effect that He 
was called to see a patient of Dr. J. C. Sen at Jhauganj 
ina house on the bank of the Ganges. He visited the patient 


in consultation with Dr. J. C. Sen on four or five occasions spread É 


over one or two weeks. He made a report on the urine of the 
patient on the 13th February 1913. . . . I have no doubt what- 
ever that Dr. Barat actually treated Alak Prakash and made a 
report on the urine of Alak Prakash. But the report is datedthe*r3th 
February 1913, and it is impossible on the evidence of Dr.* 
Barat to say that Alak Prakash came to Patna before' the and 
February 1913. I entirely accept the evidence of, Dr. Barat, but 
in my opinion it does not touch the point which we have to con- 
sider in this case. I now come to the evidence of Dr. J. C. Sen.” 

Then, after quoting the evidence of Dr. Sen, the learned Judge 
proceeds ; l 

“Giving his evidence on the zoth December r92% and 
without any documents to support hig evidence, Dr. J. C. Sen was 
able to say that Alak Prakash came to Patna six weeks or two 
mohths before his death (in 1913), He admits that he has no 
documentary record of his treatment of Alak Prakash. It may be 
‘that Dr. Sen has a prodigious memory, but in my opinion it would 
be most unsafe to act on this evidence given nine years after the 
death of Alak Prakash in suppert of the case of the petitioner that 
Alak Prakash was not residing in Bihar on the day on which he is 
alleged to have executed the will. In my opinion it has not been 
established that Alak Prakash was not actually residing in Bihar 
on the and February, 1913.” e : 

Apart from the fact that there is other evidence te prove 
that Alak Prakash resided i: Patna for nearly two months before 
his death, it does not appear to their Lordships that in the case 
of Dr, Sen it was such a prodigious feat of memory as the learn- 
ed Judge supposéd. Alak Prakash was an old patient of Dr. Sen 
who had treated him three years before his death and had been 
to Bihar three og four times to treat him, the dast time in Decem- 
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+ 
- ber, 1913. When Alak Prakash came on the last occasion to 


Patna, he rented a house on the banks of the river which Dr. Sen 
had himself occupied before and which was untler halfa mile from 
the house in which Dr. Sen was himself residing. He visited him 
three or four times daily all the time he remained in Patna, He 
said that he treated him in Patna for two or three weeks before 
calling in any consultant and that Dr. Barat came ip as consultant 
during the last two or three weeks of the illness, and that 
Colonel Sunder also came three or four times, i.t, after the first 
two or three weeks of Alak Prakash's stay in Patna. 
"^ ‘The District Judge who saw and heard Dr. Sen in the witness 
box believed his evidence on this material point, and their Lord- 
ships consider it impossible to reject it without ascribing to a mem- 
ber of an honourable profession deliberate falsehood, for which no 
ground has been made out, 
Taking the whole of the evidence and considering the position 


* of both the doctors concerned, their Lordships agree with the 


finding of the trial Court that Alak Prakash was in Patna and not 
in Bihar on the and February, 1913, and that the wil bearing 
date the and February, 1913, of which probate was granted on 
the asth March, 1914, is not the will of Alak Prakash Singh and 
is a fabricated document. : 

Their Lordships will therefore humbly advise His Majesty 
that the judgment of the High Court Should be set aside and the 


judgmentof the District Judge restored, with costs of the appeal 


to the High Court and of this appeal. e 


T. L. Wilson & Co: Solicitors for the Appellant. ° 
W. W. Box & Co: Solicitors for the Respondent. 
K. J. R. A Appeal allowed. 


Reporter's Note: Proceedings for the revocation of a probate are ‘‘miscella- 
neous proceedings" (cf. Sec. 141, Civil Procedure Code), and although the 
procedure is generally regulateg by the Civil, Procedure Code (see Sec. 55 of 
the Probate and Administration Act, 1881, now Sec. 268 of the Succession Act, 
1925), there is no “suit” and, conseguently no ‘plaintifP or ‘defendant’. 
According to the practice of the Ifidian Courts, the party applying for revocation 
of probate i is called ‘‘petitioner” and the executor or person opposing the petition 
is geherally styled ‘opposite party.” In the above judgment, however, their 
Lordships throughout refer to the parties as ‘plaintiff and ‘defendant’ erespec- 
tively. Ih this connection, reference may usefully be made to Sec. 83 of the 
Probate ane Administration Act (now Sec. a95 of the Succession Act, 1925), 
as regards procedure in contentious cases.—K. J. R. 
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a Sir John Hallit, and Sir Lancelot Sanderson. 
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[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS. | 


. 
Construction of written documenis— They must be read as a whole—Compound 
interest—Interpretation of words “interest on interest” im mortgage. 
. 
deed. 


It is one of the cardinal principles of construction of written documents that 
they eaust be construed asa whole; gach provision they contain must receive 
attention ; and from their several provisions the true intention of the parties to 
them is to be ascertained : Observations of Lord Ellenborough in Barton v. 
Fitegerald (1) andin Sicklemore v. Thistleton (a) and of Lord Halsbugy in 
Elderalie Steamship Company, Ltd., v. Borthwick (3) relied on. 


The phrase ‘he shall pay interest on interes? occurring in a mortguge-deed is 
ambiguous, and does not necessarily connote a liability to pay compound interest. 
Reading the document as a whole, these words fairly enough refer to interest to be 
borne by a sum in arrear, if that sum was payable asinterest. To hold otherwise 
would lead to results, which clash with the plain and clear objects and meaning of 
the natural and unambiguous provisions of the document. E 


Appeal by the Plaintiff from a judgment and decree of the High 
Court, Madras (Ramesam and' Jackson JJ.), dated the 18th January, 


: 1924, allowing an appeal from the judgment of the Svtbordinate, 


Judge of Dindigul, dated fhe 3oth October, 1920, and made in 
Original Suit No. 77 of 1919. 


The said suit was brought by the assignee of a mortgage, dated 
the 28th January, 1911, fora fnortgage decree for Rs. 21,532-8-6. 
During the pendency of the suit the defendants paid into Court 
Rs. 12,500. The Subordinate Jüdge madea decree fora further 
sum of Rs, 12,301-9-6, but on appeal the High Court held that by 
the said payment into Court the mortgage “was discharged, and made 
a decree accordingly dismissing the suit. 

Against the last-mentioned decree :the plaintiff preferred this 
appeal to His Majesty in Council,‘and the question thereon was as 
to the rate of interest due underthe mortgage. The plaintiff 
appellant’s contention thereon was that compound interest on: the 
mortgage amount was chargeable at ‘12 per cent. with monthly 


(1) (1812) 15 East. 530. (3) (1817) 6 M. & S. 9 (11). 
(3) (1905) A. C. $5. M . o 
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P. ©. rests from June 1912. The High Court negatived this contention 
1937. as being inconsistent with the terms of the morthage as duly cons- 
Bcc Md © trued. ln their judgment the learned Judge’ say :—"The only 
. CST point for consideration in this appeal is the 'construction of Exhibit 


K. V. M deci ‘A’, the deed of mortgage sued upon", and they express their con- 
sundaram Ayyar. clusion as follows z— 
M as “We think the proper construction of the clayse is when each 
amount of monthly interest became overdue, it should carry 
* interest at 12 per cent. up to payment there being no further rests, 
It isconceded by the parties that the amount tendered, viz. 
*«Rs. 12,500, was enough to cover the sum due upto the date of 
tender and the plaintiff is not entitled to any further sum”. 
De Gruyther K. C. and Narasimham for the Appellant. 
s Z. Brown for the Respondents. 
De Gruyther K. C.: Itisa question of construction. We are 
entitled to charge interest on interest, Whether you call it com- 
` * pound interest, or interest on interest, we are entitled to the interest 
we claimed. 
(Lord Atkinson: That is compound interest:. adding interest 
on interest]. l 
[Sir John Wallis: Youare not to have’ monthly rests. The 
Sübordinate Judge in his judgment puts the plaintiff's contentions 
very clearly]. , 
Cites S. 83, Transfer of Property Act, as regards payment into 
Court, A 
If you look at the accounts, all wg have actually done is to 
charge interest on arrears of interest due. s 
[Zord Sinka: Are you entitled to charge compound 
. interest ?]. 


. 
{Lord Atkinson z Interest on interest means interest on arrears, 
That is the right way to look at it.] 
[Lord Sinka: If you claim monthly rests, that has to be speci- 
x fically provided for in the deed?] 
[Lord Atkinson; You must REGUM indicate and piod for 
rests. | ° 
“(Bord Sinha: Take an ordinary English contract: unless you 
° provide for rests, you cannot charge compound interest. ] 
[Lord Atkinson: Compound interest, with monthly» rests, 
amounts to a fabulous sum.] : 


i [Zord Sinha: I doubt if inthe case of an English deed you 
Ns could charge interest with monthly rests unless it was so provided 
è for in the deed itsglf.] . ES 
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Referred to Tamil dictionaries as to the meaning of the verna- P: C. 
cular words in dispute. 1927. 
Their L&rdships’ {uggment was delivered by D C. Muthu 
Lord Atkinson :—This isan appeal against a decree of the y a z 


High Court of Judicature at Madras, dated the 18th January, 1924, K, V. Meenakshi- 
allowing an appeal from the judgment of the Subordinate Judge of  *""dj2mm Ayyer. 
Dindigul dated the goth October, 1920. The suit was brought by ^ Neve&üer, 29. 
. the assignee of a mortgage dated the 28th January, 1911, for a mort- 22d 
gage decree for Rs. 21,532-8-6. During’ the pendency of the suit ° 
the defendants paid into Court Rs, 12,500. The Subordinate Judge 
made a decree for a further sum of Rs. 12,301-9-6, but on appeal the ** 
High Court held that by the paymentinto Court the mortgage 
was discharged, and madea decree accordingly dismissing the 
suit. * Against the last-mentioned decree the plaintiff (hereinafter . 
referred to as the appellant) has preferred this appeal, and the 
question in it is the rate of interest due under the mortgage. . 

It is essential to examine closely the provisions of the two ° 
instruments upon which the appellant’s title to relief purports to 
be based. The first of these is a hypothecation bond dated the 
28th January, 1911, by which Subramania Ayyar (the father of 
the respondents) purchased a house therein described for the sum 
of Rs, 20,000 from one Padmanabha Nayudu, of which sum it was 
by the said bond provided that the sum of Rs, 10,000 should remain 
outstanding on mortgage of the properties so purchased. .On 
the 27th July, 1912, the purchaser, Padmanabha Nayudu, by written 
instrument, assigned his aforesaid : mortgage to the present ' 
appellant. Itis stated in this instrument and apparently not dis- 
puted that the mortgagor had, on the gth April, rora, paid in part 
discharge of the mortgage debt a sum of Rs. 1,000, and that the . 
interest which had accrued on the mortgage debt up to the end of 
May, 1912, had been duly paid by oron behalf of the mortgagor, 
On the 11th February, 1917, a. sum*of Rs. 12,500 was tendered 
to the mortgagee in discharge of the mortggge. It is not disputed * 
now that this sum was, upon the construction of the mortgage deed 
adopted by the High Court, suf&cient to discharge the mortgage 
debt due up to that date, but the appellant refused to receive it,* 
stating thatit was insufficient. On the 21st August, 1919, „the . 
appellant, instituted a suit against the mortgagor and his son, 
alleging, amongst other things, that, according to the terms of the 
deed of assignment and according to law, the first defendant was 7 
bound to pay the interest accruing on the mortgage debt at the ki 
rate of 8 annas per, month, and that on default in paying this 
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P, C. interest the defendant was bound to pay the entire balance 
1927 of the mortgage debt due at the date of this default with 

P. C Matha compound interest thereof atthe rate of Rex per Scent. per 

, Chettiar mensem from the date of default up to the date of payment, which , 


K. V. Meemkahi. lability, up to the date of the plaint, was, he alleged, found to be 
sundaram Ayyar. Rs, 21,532-8-6. In respect of this debt he prayed for the 
Lord Athinsen. usual decree for this amount with subsequent interest thereon and 

ER costs. i 
e On the 28th November, 1919, the said defendant filed a state- 
ment of defence in which he alleged, inter alia, that the plaintiffs 
egonstruction of the clause in the deed of assignment providing that 

* on default of payment of interest due at any time the appellant was 

entitled to compound interest at 1 per cent. with monthly rests, was 

preposterous and penal, that the t¢éhder made by him was adequate 
and proper, that the plaintiff was not entitled to further interest 
after the date of the tender, and that he, the respondent, was pre- 
. pared to pay the sum of Rs. 12,500 if the plaintiff would accept it in 
full discharge of his claim. On the 3oth October, 1920, the learned 

. Subordinate Judge of Dindigul delivered judgment inthe case, 
holding that ôn the proper construction of the vernacular words 
used in the document (f. e, the deed of transfer), it was clear that 
compound interest at 12 per cent, was agreed upon, that the rate of 
interest, payable under the suit bondin default of payment of 
interest every month, was 12 per cent, compound interest. He also 
held*that there was an attempt to tender some amount on the 11th 

. February, 1917, but that R$. %2,500 Was not actually before the 
plaintiff, and that the tender was neither legal nor valid, e and 
he accordingly allowed the plaintiff's claim. A formal decree was 
drawn up forthe amount claimed by the plaintiff with further 
interest and costs less the sum of R$. 12,500 paid into Court by the 
first defendant, and on the 4th July, 1920, drawn out by him. Their 
Lordships, for reasons to be presently stated, are quite unable 

^ to take the same view as the legrned Sübordinate Judge took as to 

' — the proper construction of this suit deed, as it is styled—this deed 

of assignment. e : 

. The learned Judges in the High Court, fortunately, their 
Lordships think, took an entirely different view from that of the 
learned Subordinate Judge. They held that the proper con- 
struction of the clause in the suit bond, on which the question in 

. controversy was treated as turning, wasto this effect, that when 

. each amount of monthly interest became overdue it should carry 

interest at 12 per cent. upto payment, there being no further 
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rests; that it was conceded by the parties that the amount 
tendered, Rs. 12,500, was enough to coverthe sum due at the 
date of. fender, afd that the plaintiff was not entitled to any further 
gums ; that it was admitted before them that the sum of Rs, 12,500 
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deposited in Court had been drawn out by the plaintiff. They x, y. masini: 
sundaram Ayyar. 


accordingly set aside the decree of the Court below and held that 
the plaintiff was not entitled to any further decree. Their Lord- 
ships think that the conclusion at which the learned Judges of the 
High Courts arrived was sound and right, but on the question of the 
proper mode of construing the suit bond there are some impostant 
considerations which were not fully dealt with by either Court. °° 


"When default is once made onthe occasion of the first rest, ° 


the debtor thenceforth pays interest not merely onthe original 
debt he owed, but upon a composite debt including the original 
debt plus the added interest, Now in the present case the loan of 
Rs, 10,000 is made for three years with interest at 5$ R, percent, 


per mensem. This interest is to be paid before the roth of every 


month, and a receipt obtained, but if default should ' be made 
in payment in this manner, or in getting a receipt, the rate of 
interest is doubled. But on whatisit to be paid? If it be as 
compound interest'the interest in arrear has sunk into the 
principal and the r2 per cent. must be paid on this composite 
sum, If, on the contrary, interest is only to be paid on the 
interest in arrear and there eis no such sinking, then the sate of 
interest onthe original debt remains unchanged at e34 R. per 
cent, and is not doubled, Moreover, if the unpaid interest sinks into 
thd principal debt, the debtor loses all right to have it separated 
again from that debt and dealt with independently. He must 
therefore pay interest onthe composite sum at double the rate 
reserved upon the principal sum for the whole three years, From 
the date of default % R, per cegt. per mensem could no longer be 
paid on anything. 


It is scarcely possible, their ‘Lordslftps think, to conceive that 
men of ordinary intelligenee could put themselves in such a hopeless 
position, and a construction of*the dogument which brings Qut these 
results must, they think, be erroneous. 

Again, it appears to their Lordships that the Subordinate 
Judge allowed his mind to be concentrated too much on. the words 
“pay interest on inlerest? used in the sentence, “If he fails to pay 
in that mariner he shall pay “interest on interest” at the rate of 
I per cent.” These words fairly enough refer to interest to be borne 
by à sum in arrear, if that sum was payable as énterest, 


Lord Atkinson.. 


— 
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-But it has been long ago, and many times, decided that 
written documents must be construed as a whole ; thaf each 
provision they contain must receive - attention’ ‘and from their 
several provisions the true intention of the parties to them i is to’ he 
ascertained. 

In Barton v. Fitzgerald aes Ellenborough said :— 

-“It is a true rule of construction that the sense and meaning of: 
the parties in any particular part of an instrument *may be collected 
ex ante cedentibus et consequentibus ; every part of it may be brought 
into action in order to collect from the whole one uniform ahd 


, cofisistent sense.” 


Again, in Sicklemore v. Thistleton (a) Lord Ellenborough again 
said :— . e. 

“According to the authority of Browning v. Wright covenants 
ought to be construed with due regard to the intention of the parties 
ås it is to be collected from the whole context of the instrüment so 
as to make one entire and consistent construction of the 
whole." 

In the case of Alderslie Steamship Company, Ltd., v. Boftkwich, 
(3) Lord Halsbury said :— . 


“My Lords, Ido not think it necessary to quote any authority 
in this case, Construing the instrument (f. e, the bill of lading) 
and applying to it the ordinary canops of construction, I must 
merely moye your Lordships that the appeal be dismissed. _ It 
stems to me that if what has beh called the large print had stood 
alone, I should not have had the slightest doubt that it - would. 
have carried the shipowner the whole way. Ican give no other 
construction: toitthan that which the words express; but the. 
difficulty in his way is that he has thought proper . to include an 
instrument which has two different sots of phrases i in it, and one rule 
of construction which must prevail” is that you must give effect to 
every part of a document if f you cyn. You must read itasa whole. 


. Mr. Carver. has ingeniously spoken of independent contracts and 


independe: it paragraphs and so on, byt we must remember that this 
is one cgntract, and each je the parts must bé Tead so ás to give 


effect, to the whole, if it can.’ 


Applying these principles of construction to the present qe, 
their Lorfiships do not think that such dominating force.and mean-. 
ing can be given.to the ambiguous phrase "interest on interest". as 


"E 38) (1812) 15 East. 530. ` T ^" (Q9 (1817) OM. .&S. $0) 


(3 (1905) A. C. 95.* i i 
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-would: lead to results, which clash with the. plain and clear . objects 
‘and meaning af the natural and unambiguous provisions df :.the 
documdht. a) ` eof ú 

Their Lordships will therefore humbly advise His Majesty 
‘that the appeal must bé dismissed. The eppellant must” ay 
“the costs. : 

Douglas, Grani and Dold: Solicitors for the Mosa e 
_ Chapman, " Walker and Shephard; Solicitors for the Res- 
- pondents. E 2 — 
KOR Appeal dismissed. 


“Present: Viscount Sumner, Lord Sinha, Sir John Wallis and... 
Sir Lancelot Sanderson. - Sa 
BHAGWAN SINGH AND OTHERS 


2.09. . 
UJAGAR SINGH, 


[Ox 4 FROM THE Hion COURT OF JUDICATURE AT LAuoRE.] 


Hindu Lan—Sen bound.by father’s acquiescence in mortgage executed By widow 

— Attestation of a deed, when an estogpgy—Necessity for alienation by Hindu 

` iden —Findiug of fact by trial Court which saw and heard the witnesses, 
" not to be lighily reversed. 


When'a Hindu widow, holding the usual ‘widow’s estate’ in her deceased 
husband’s property, exécuted a mortgage of it, and it was found that the income 
from the lands at the material time was hardly sufficient to -meet the. ordinary 
expenses of the family, that she had n0 alternative and was compelled to resort 
to borrowing in order to meet the extraerdinary sxpenses of the.marriages of her 
"daughters: ` 

Held, on the evidence, that niackasiey for the% alienation had been established. 


Where tho managing member eof a jolat Hindu family consented, to and 
acquiesced in a mortgage exocuted by a Hinĝu widow : 


_ Held, that his son, who was not then bora, was not entitled to. "contest the 
validity of the mortgage, inasmuch as at thé tims when it was executed he had 
no Interest In the family property, and his father, in acquiescing in the ‘execution 
of the mortgage, was acting not only on behalf of himself, but also ‘on behalf of 
all the members of the family who were alive at that time. The son was, there- 
fore, precluded from challenging the validity of the mortgage in question, and 
the contention that, he was got so estopped, because he did not claim through his 
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father, but as a member ofa jott Hindu family to which the Mitakshara law 
applied, had, in the circumstances of the case, no force: Wasantrao v. Anandras 
Ganpatrao, (1) and Beer Kishore Suhye Singh v. Hur Bullul, Narain Bingh, (2) 
distinguished. 

Attestation of a deed by itself estopsa man from denying nothing whatever 
except that he witnessed the execution of the deed, and by dżself it does not show 
that he consented to the transaction which the document effects. When, however, 
in addition to the fact that he attested the deed, there is evidence to show that he 
consented to and acquiesced in the execution of the document (a mortgage-deed), 
it isa legitimate inference to draw from such evidence that he not only witnessed 
the execution of the mortgage by the mortgagor, but also that he consented to 
the transaction and acquiesced in the mortgage being given. 

* On a question of pure fact, namely, whether the signature on a certain 
document was genuine, the trial Court, which had the opportunity of seeing the 
witnesses give their evidence, accepted their evidence and decided in favou» of 
the genuineness of the signature. The learned Judges of the High Court, who 
did not see the witnesses, rejected their evidence and came to the contrary 
&oncludion : . 

* Held, by the judicial Committee, that there were no cogent reasons for 
overruling thô finding of fact arrived at by the trial Court. 

Appeal by the Defendants from a judgment and decree of the 
High Court, Lahore (Harrison amd Zafar Ali JJ.) dated the 22nd 
July, 1923, reversing a judgment and decree, dated the 18th 
October, 1918, of the Subordinate Judge of Gujranwalla, 


The material facts are given in their Lordships’ judgment. 
De “Gruyther K. C. and Duns for the Appellants. 


* Raikes for the Respondent. ° ° 

[Zord Sinka : Bhagwan Singh was acting for himself and ‘as 
managing member of the family, in consenting to the mortgage. 
Whatever he did, he did on behalf „of the family and his -two 
nephews. It was a recognition of the mortgage by himself and 
the two boys.] 

Raikes refers to Sec, 115 of the Indian Evidence Act. 

[Zord Sumner:  Estoppal against the father is estoppel against 
all.) . 

[Lord Sinka: Bhagwan Singh 'tecognized the mortgage on 
behalf ofethe family.] 

[Sir Lancelot Sanderson: This Board has held that mere 
attestation of a deed is not an estoppel. We must distinguish that 
case here. jj 

(1) (1904) 6 Bom, L. R. 9353 on appeal (1907) 9 Bom. L. R. 5953 

s C. L. J. 358. 
(a) (1867) 7 W. R. Sas. d © 
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Raikes cites Pandurang Krishanaji v: Markandeya Tukaram (1). P.C. 
(Lord Sinka ; Here we have much more than mere attestation.] 1927. 
bead 


Their Lordships” judgment was delivered by 

Sir Lancelot Sanderson :—This is an appeal by the legal eY . 
representatives of Bishen Singh, who was the defendant No. 1 in Ujagat Singh. 
the suit, against the judgment and decree of the High Court of December, 2. 
Judicature at Lahore, dated the zand July, 1923. The High U 
Court's judgment reversed the judgment and decree of the learned 
Subordinate Judge, who tried the suit. = 

The suit was brought in July, 1917, by the plaintiff, Ujagar 
Singh, against Bishen Singh and two other defendants, viz., Abdub® 
Rahman Khan, sometimes called Balwant Singh, and Jaswant 
Singh, sons of Gurbaksh Singh, to recover possession of the land 
mentioned in the plaint, situate In the Gujranwala district, which . 
was alleged by the plaintiff to have been part ofthe ancestral 
property of Hira Singh, the grandfather of the plaintiff. * 

The plaintiff alleged that the defendants 2 and 3 had a half- * 
share in the said property, but that, by reason of a private partition, 
they had taken other lands in exchange for their share in the suit 
land, that consequently they had no further interest therein, and 
that they have recognised the claim of the plaintiff to the lands in 
suit, which had been held by Mussamat Malan. 

The defendant, Bishen Singh, was in actual possession of the 
lands in suit, and relied upon asmortgage executed on the 6th May, 
1896, by Mussamat Malan, who was one of the widowsof Hira : 
Singh. A pedigree of theefamily is included in the respondent's 
case ih this appeal, and is as follows :— 

Sardar Hira Singh died 1875. 
married ° 


aera ME 
Mst. Rajindar | Kuar i Mst, Ds 


died 1907 





————— MH (P MÀS —— 
Bhagwan Singh Gurbaksh Singh Man Devi Bhagwan Kuar 
died 1899 died before ° 
1907 


Respondent — 
born in 1899 Balwant Singh, Jaswant Singh, 
alias Abdul Rahman, 3rd Defendant 

and Defendant j 


(1) (1921) l. L. Reto Calc. «334 (P. C); 35 C. L- J. 409 (P. C.) . 
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P.Ç - The plaintiff alleged tifat Mussamat Malan had no power of 
er. alienation of the land in dispute and that he wns in no way bound 
x a ein ch by the mortgage. - : PEL , 


: The defendant, Bishen Singh, then put ina further Mise 
Magic Sg alleging that Mussamat Malan mortgaged the land for valid 


. Sir Lancelot necessity, for payment of debts, anl for expenses incurred. in 
Sandersen. 
pas connection with the marriages of her daughters. 


The defendant further stated that if the fnortgage money, 

* interest and costs were paid he had no objection to release the 
land. , 

"e. The learned Subordinate Judge held that Muai Malan had 
limited powers of alienation but that the mortgage was executed for 
valid.necessity, and that it was biading on the plaintiff, He held 

° further that the suit was barred by the Inlian Limitation Act, 

In the ordinary course the plaintiffs suit would have been 

di$missed, but the learned Judge said that 

“Having regard to the fact that the case has been dragged on 

for pretty long time, and the defen lant No. t is not disinclined to 
redeem the lgnds provilelhe is pail his charges and the costs of 
improvements, I think the plaintiff may be allowed to redeem the 
lands in this case.” à 
He accordingly mide a decree in the plaintiff's favour for 
possesssion of the land in dispute, provided the plaintiff paid 
Rs48,73,440 in addition to the cost of buillings to be determined 
: thereafter which had been built by the defendant, Bishen Singh ; 
and he directed that the parties shoullgbear their own costs, 
Both the plaintiff and the defendant, Bishen Singh, appeated to 
the High Court ; the two appeals were heard together, and disposed 
, of by one judgment on the 2and July, 1923. 

The learned Judges of the High Court were of opinion that 
no necessity whatever had begn proved for the mortgage, they 
therefore allowed the plaintif’s appeal, and gave the plaintiff a decree 

is for possession of the land in suit without any payment, 

"The defendants’ cross-appeal was diimissel, and it was directed 
that his representative should pay the plaintiff's costs in both 

* appeals and in the trial Court. 

* *The High Court did not deal with the question of limitation ; 
but this is now of no importance in view of the fact that the 
learned counsel who argued this appeal on behalf of the appellants 
stated that he did not rely on that point. ` 

i . [n the first place the question of necessity may be dealt with. 
' The learned Jydges of the High Court camgto the conclusion 


a 
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that Mussamat Malan had ample funds to meet the expenses of 
the marriages of her daughters, and (hat the defendant No, r 
had failed to establfsh hany necessity whatever for MUST 
money. 

This opinion was largely based upon the interpretation which 
the learned Ju Iges pagel upon what is referred toin the judg- 
ment as "the estimate.” 

Their Lordships were informed that the so-called “estimate” 


is contained in a statement male by one Amir Shah before a° 


Munshi in certain proceeding, in which Bishen Singh was the 


decree-holder and Mussamat Malan was the judgment-debtor, The*" 


léarned Judges said that— . 

“ At the time, therefore, thag the money was borrowed the 
income ofthe widow, far from having been Rs. 1,921, as shown 
in the estimate, must have been approximately Rs. 3350, thus 
leaving a margin over and above her ordinary expenditure of oper 
Rs, 1,300 per annum" — 

It was argued on behalf of the appellants that the above-men- 
tioned “estimate” did not show the widow's ,income to 
Rs. 1,921, as stated by the learned Judges but that it appeared 
from the statement that the income available to the widow, Mussa- 
mat Malan, in respect of the Janis referred to therein was 
Rs, 420-5-2 only, and, that her expenses amounted to about 
Rs 396. ? "E 

It was admitted by the learned «ownsel, who appeareti for the 
plaintiff respondent, that in*this respect the learned Judges of the 
High Court had maie a slip and that he could not support the 
finding of the High Court on this point on the grounds stated in the 
judgment. ° 

The hearing was adjourned in order that the learned counsel 
should consider whether the finding gf the High Court'on the issue 
of necessity could be supported on other materials in the record, 

Having heard the learned counsel furthtr their Lordships are of 
opinion that no sufficient grfund has been shown for interfering 
with-the finding of the learned Subordinate Judge on this question, 


viz., that the income from the lands at the material time was hardly ` 


sufficient to meet the ordinary expenses of the family, that Musa- 
mat M&lan had no alternative and was compelled to resort to bor- 
rowing in order to meet -the extraordinary expenses of the mar- 
riages of her daughters, and that the mortgage deed was executed 
for consideration and valid necessity. 

Jt was, hoiveversíurthef argued by the learned-counsel for the 
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P. C. plaintiff-respondent that, " even assuming the finding of the 
1927. learned Subordinate Judge on the question of necegity to be 
correct, that did not dispose of the case, and* that the plaintiff was 
entitled to hold the decree, which he obtained in the High Court, 
, on pther grounds. 
Sir Lancelot It appears that Hira Singh died in 1875, leaving two widows, 
icol viz, Mussamat Rajindar Kuar and Mussamat Malan ; two sons by 
the first-named wife, viz, Bhagwan Singh and Gurbaksh Singh; 
"and two daughters by Mussamat Malan. 
» On the r7th December, 1887, an agreement was entered into 
"by Gurbaksh Singh, Mussamat Malan, Mussamat Rajindar Kuar, 
and Raiman Singh, as guardian for Bhagwan Singh, who was then 
a minor, E " 
. It was recited that Hira Singh, deceased, owned the lands there- 
in described, that they were then entered in the names of Gurbaksh 
Singh and Bhagwan Singh in the official papers, that for settlement 
of mutual disputes and to make arrangements for maintenance 
and expenses the parties had agreed to divide the entire estate into 
the following shares viz, :— 

Gurbaksh Singh one-fourth share, Bhagwan Singh (minor) one- 
fourth share, Mussamat Malan with her daughter till death, with- 
out power of alienation one-fourth share, and Mussamat Rajindar 
Kuar till her death, without the power of alienation one-fourth 
sharp. e 

It was agreed that the lands in dispute were part of the one- 
fourth share allotted by the agreement £o Mussamat Malan. 

The agreement further stated as follows : 

“ As for the marriage of the daughter of Mussamat Malan, 
. which is yet to be celebrated, a mutpal settlement in regard to the 

expenses thereof shall at the time of the marriage be made through 
a panchayet." . 
The agreement was executed “by way ofa deed of mutual 
- ^ partition,” so that no dispute might arise. 


It was argued on behalf of the plairtiffrespondent that Mussa- 
mat Malan had not the estate of a Hindu widow, that no question of 
necesfity for alienation arose, but that she had merely a one-fourth 
share in the estate for her life, with no power of alienation whatever, 
and that, therefore, the mortgage which she executed in favour of 
Bishen Singh was invalid and of no effect, P 

One answer set up on behalf of Bishen Singh to this case was 
. that, after the death of Hira Singh, entry as to ownership was 
ë made in the Revegue papers according te the aforementioned shares, 


. 
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that he had no knowledge of the agreement, and that such agree- 
ment was never atted upon. 

The defendant Suxher alleged that the plaintiffs father and the 
defendants 2 and 3 admitted by their acts and conduct that no 
such agreement existed, and that, if there was one, it was cancelled. 

Issues were raised at the trial in respect of this point, viz. 4 (a) 


Did the plaintiff's father attest the deed (ie. the mortgage deed), | 


and by so doing, was he estopped from challenging its validity, and 
was the plaintiff for this reason estopped from contesting it ? . 

4 (/) Did the plaintiffs father and defendants 2 and 3 
acquiesce inthe alienation in favour of defendant No. 1 by theif 
conduct, 

The learned Subordinate Judge decided these issues against 
the ° plaintiff, and held that thè plaintiff was debarred from con- 
testing the validity of the mortgage. 

The High Court held that the evidence given on behalf 
of the defendant was not sufficient to establish the genuineness of 
the signature of the plaintiffs father on the mortgage deed. 

Evidence on this point was given by Bishen Singh, the 
defendant, who said that Bhagwan Singh (the father of the 
plaintiff) asked him to get the deed written and that he would 
attest it and get it registered, and that the mortgage deed was 
executed with the consent of the plaintiffs father, and that it was 
attested by him. ` * , 

Amir Shah, a patwari, confirmed this evidence, and said that 
Bhagwan Singh signed the mortgage" deed in his presence, that 
Mussamat Malan and Bhagwan Singh consulted together, and 
that in order to pay off debt they mortgaged the lands. 

The learned Subordinate Judge had the opportunity of seeing 
these witnesses give their evidence, and he accepted it. 

The learned Judges of the High Court, who did not see the 
witnesses, rejected their evidence ås insufficient to establish the 
genuineness of Bhagwan’s signature» on thg mortgage deed, for the 
reasons stated in this judgment. 


Their Lordships are unab®& to agree that the reasons given 
by the High Court are sufficient to justify the over-ruling of the 
finding of fact arrived at by the learned Subordinate Judge on 
this point, and they are of opinion that the signature of Bhagwan 
Singh as a witness to the mortgage deed must be takerf to bea 
genuine signature for the purposes of this case. 

This does not conclude the matter, for attestation of a deed by 
itself estops a man’ from «denying nothing whajever except that he 
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witnessed the execution of the deed, and by itself it does not 
show that he consented to the transaction which the document 
effects, ° . ° : 

In this case, however, in their Lordships’ opinion, there is 
abundant evidence, in addition to the fact that Bhagwan Singh 
attested the deed, to show that he consented to and acquiesced in 
the execution of the mortgage by Mussamat Malan. There is the 
evidence, to which reference has already been made, which goes 
te show that Bhagwan Singh not only consented to the transaction, - 
but took an active part in the consultations which resulted.in the 
mortgage of the lands by Mussamat Malan. . 

Further, there is the significant fact that in June, 1896, ñe. a 
month after the mortgage was executed, Bhagwan Singh entered 
into an agreement with Bishen Singh? whereby in effect he obtaified 
an option to have the mortgage transferred to him. 

Qn the consideration of all the evidence their Lordships are 
eof opinion that Bhagwan Singh not only witnessed the execution 
ofthe mortgage by Mussamat Malan, but also that he, in his 
capacity of managing member of the joint family, consented to 
, and.acquiesced' in the mortgage being given, and that this appeal 
must be decided upon the basis of that finding. 

The learned counsel for the plaintiff-respondent further con- 
tended that, even if Bhagwan Singh would have been estopped 
from denying the validity of Mussgmat Malan's mortgage, the 
plaintiff is not so estopped, because the plaintif . does 
not claim “through his father? But as a member of a joint Hindu 
family to which the Mitakshara law applies, and he cited.the 
cases of Wasantrao v. Anandrao Ganpatrao (x) and Beer Kishore 
Suhye Singh v. Hur Bullub Narain Singh (a). 

These decisions are not applicable'to the facts of this case. It 
appears from the plaint that the plaintiff was only five months 
old at the time when Bhagwar Singh died, viz. in 1899. The 
mortgage was executed in May, 1896; it is therefore clear 
that the plaintiff was not born at the time when the mortgage was 
executed ; so that even if the Mitakghara law applies without any 
qualification, the plaintiff is iot entitled to contest the validity of 
the mortgage, for at the time when it was executed the plaintiff 
had no interest in the family property, and Bhagwan Singh acquiesc- 
ed in tha execution thereof, and in the circumstances of this case it’ 
is clear that he was acting not only on behalf of himself, but alsa 


(1) (1904) 6 Bom. L. R. 925 and (1997) 9 Bom. L. R. 595. 


(2) (1867) 7 W. R. eo t : 
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on behálf of all the members of the family who were alive at that 
time. e — P . . i 

The result is that the plaintiff's claim fails and that the appel- 
lants are entitled to possession under the mortgage, and such 
consequential relief as can be given under section 144 of the Code 
of Civil Procedure. 

Their Lordships, therefore, will humbly advise His Majesty 
that this appeal should be allowed, that the judgment and decree 
of the High Court, dated the 22nd July, 1923, should be set 
aside, that the plaintiffs suit should be dismissed, and that “the 


plaintiff should pay the costs of the appellants in this appeal and - 


the costs of the defendant Bishen Singh and his legal represen- 
tatives in both the Courts in Irfllia. 


A. S. L. Polak: Solicitor for the Appellants. 
Ranken, Ford and Chester ; Solicitors for the Respondent, 


* 


E s Appeal Allowed,” 


Reporter’s Note: The plaintiff's family in the above case were jat zamindars 
(Sudras) and were governed, in matters of alienation, not by the orthodox Hindu 
‘Law, but by the customary law ofthe Punjab applicable to agricultural classes. 
As Sir John Edge observed,in delivering the judgment of the Board in Ramkiskore 
v. Jaisarayaw, (1) “in some parts of Northern India customs which are at 
variance with the law of the Mitakshara, as recognized by the School of Benares, 
have been for long consistently folloWed and acted upon." The distinction here 
pointed out is not adverted to in their Lordships’ judgment, now @ported, put 
apparently nothing material turngd upon it.—K. Je R:] 

(r) (1921) I. L. R. 49 Calc. 120 P. C. 
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. 
PRESENT : Lord Burkmasier, Lord Carson, Lord Darling, 
Lord Warrington of Clyfe, and Sir Lancelot Sandersqn. 
e 


2 MADHAVRAO GANPATRAO DESAI AND OTHERS 


“19476 v. 
— e 


November, 29. BALABHAI RAGHUNATH AGASKAR, SINCE 
Co DECEASED, AND OTHERS. ° 


" [Ox APPEAL FROM THE HIGH Court OF JUDICATURE AT BOMBAY.] 


Hindu Law—Construction of deed of irusi—Gift to setilors daughter for life, 
. and after her death te her “male heirs'—Gifl of income, carries the 
.. whele esiate—Rule in Shelley s case, inapplicable. 


The settlor, a Hindu dwelling in Bombay, on the ist May 1889, ‘in €ons- 
deration of the natüral love and affection which he bore to his children and 
grandchildren! conveyéd by deed of that date certain immoveable properties to^ 
trustbes upon trust to pay the income to the settlor for life ; and after his death 
upon certain trusts expressed in the following words :—‘‘As to one-quarter of 
the said rents dividends aud profits upon trust to pay the same to my daughter 
Krishnabai during her life for her sole and separate use and after her death in 
trust for the male heirs of the said Krishnabai share and share alike.” 


On July 14th, 1894, the settlor died. Krishnabai-survived the settlor and 
died in 1897, leaving six sons, all of whom were living at the date of the 
settlement. The question arose as to the true meaning of the gift in favour of 
Krishnabai and her male heirs. The heirs of the settlor contended that the 
limitations in favour of her (Krishnabai's P male heirs after her death were 
contrary to, Hindu Law and void, and that in consequence there was a resulting 
trust in favour of the settlor : 7 s : 

Held, (overruling this contention) that the gift in favour of Krishnabai’s male 
heirs was a valid gift under the Hindu Law, inasmuch as they did not take by 
inheritance from her, and it was by virtue of & wholly independent gift that they 
were beneficiaries under the deed. di 


Held, also, that the gift, though in the form of a gift of income, gprried the 
whole estate. - 


Technical meaning given to similar words in the English law, disregarded, 
and the rule in Sheiley's case (1) held to be inapplicable. 

Appeal by the Defendants from g decree, dated the rsth April, 
1925, of the High Court at “Bombay, in its Appellate Jurisdiction 
(Mc Leod C. J. and Coyajee J.), varying a decree of the same High 
Court, in its Ordinary Original Civil Jurisdiction, (Mula J.) dated 
the 16th, October, 1924. i 

. The litigation is in respect of a Deed of Trust executed by the 
. late Rao Bahadur Janardhan Wasoodev who was the first Indian 


° (1) (1579) 1 Rep. Qa. . . 


* 
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Judge of the High Court of Bombay, and the true construction of 
the deed, was tlfe subject-matter for, consideration before the 
Privy Council, ° e 

The material facts of the case, as well as the relevant portion of 
the deed of trust, are given in their Lordships’ judgment. 

The Trial Judge (Mulla J.) held that the sons of Krishnabai 
being all in existence at the date of the settlement took a contingent 
interest under the gift to her male heirs which vested at her death 
and he also held that the gift was of an absolute interest in the 
quarter of the settled property. The following extracts from the 
learned judge’s judgment are instructive :— .* 

* A person capable of taking under a deed of trust must be 
such a person as Could take a gift saver vidos and therefore must 
either in fact or in contemplation of law be in existence at the date 
of the deed.......As to the one-fourth share of the income allotted to 
Krishnabai’s branch it is provided by the deed that it shall be held 
by the trustees after the death of Krishnabai in trust for her male 
heirs share and share alike. It was contended for thee plaintiffs 
that the trusts in favour of the male heirs of Krishnabai after her 
death were void and that there was a resulting trust on Krishnabai’s 
death as regards the one-fourth allotted to her branch in favour of 
the heirs of Raghunath, Counsel for the plaintiffs argued that a 
gift to the heirs of a living person was not recognized either by the 
English or the Hindu Law ; that even if it was, it was ‘not a gift to 
an ascertained class of persons as it should be under the Hindu 
Law, that the expression poale heits’ meant the whole body of 
sons, grandsons, great-grandsons and so on, that the intention of 
the settlor was that the income should be paid to Krishnabai’s sons 
and then to their descendants in the direct male line and, if so, 
the gift was bad since to exclude females from the succession was 
to exclude the legal course’ of inheritance and that in any event 
the gift was invalid as the corpus of the one-fourth share remained 
in abeyance until Krishnabai's death. In support of those conten- 
tions counsel relied on the decisions in Kumar Tarakeshwar Roy 
v. Kumar Shoshi Shikareshwae (1) and Sreemutty Kristoromoney 
Dossee v. Maharajah Norendro Krishna Bahadur (a), Qn the 
other hand it was argued by Mr. Jinnah, counsel for Krishngbai’s 
heirs, that the estate created by the gift was not inconsistent with 
the general law of inheritance, nor did it violate any rule of Hindu 
“Law. Itwas also contended that the deed afforded no indication 


(1) (1883) L. R. 10 I. A. 51 ; I. L. R. 9 Cale, 952. 
(2) (1883) L, R. 16 1. A. 29 ; L L. R. 16 Calc. 383. € 
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that the enjoyment of the gift to Krishnabai's male heirs should be 
of a limited duration and that on the analogy of fhe provisions con- . 
tained in section 159 of the Indian Successiorf Act of- -1865, the prin- 
cipal as well as the iucome belonged to the male heirs of Krishnabai. 
The -first question to consider is whether a valid gift 
may be made to the heirs of a living person. A gift to the heirs 
of a living person is not unknown to the English Law. “The rule is 
that ‘nemo est heres viventia! and therefore a devise to the heirs of a 
*living person is contingent, unless the term ‘heirs’ is so qualified by 
express words or by the general intention of the will as to shów 
*that the testator meant by heir the heir apparent or presumptive or 
some other persons, who will then take as persona designata ? 
Theobald on Wills, 7th Ed., p. 329. So faras I know there is 
nothing against the general principle of Hindu Law in allowing a 
Hindu to make a gift of his property to the heirs of a living person 
provided that the persons entitled to succeed as heirs of that 
person are in existence at the date ofthe gift. I think that the 
gift to ‘the male heirs’ of Krishnabai is a gift to such of her sons 
as were in existence at the date of the deed and such as might 
survive Krishnabai. Itis a gift of a contingent remainder. In 
Srimutty Soorjimoney Dossee v. Denabundoo’ Mullick (1) Knight- 
Bruce L. J., in delivering the judgment of the Judicial Committee, 
said, ‘Whatever may have formerly been considered the state of 
that (the Hindu) law as to the testaméntary power of Hindoos over 
their property, that power has now long been recognized, and must 
be considered as completely establishede This being 80, we are to 
say, whether there is anything against public convenience, anything 
generally mischievous, or anything against the general principles of 
‘Hindu Law, in allowing a testator £o give property, whether by 
way of remainder, or by way of executory bequest (to borrow terms 
from the law of England), upon an event which is to happen, if at 
all immediately on the close of a life in being. Their lordships 
think that there is not ; that there would be great general -incon- 
venience and public mischief in denying such a power, and that 
it ‘is their duty to advise, Her Majesty that such a power does 
‘exist’. e In the present case the gift is made to ‘Krishnabai for-'life 
and. the gift to her heirs is to take effect immediately on the close 
of a life in being. The two cases cited for the plaintiffs have no 
bearing'on the present case. The terms of gift in both:those 
cases were quite different from those in this case. I therefore hold 
that the gift in favour of Krishnabai’s male heirs is a. valid. gift 
(1) (1862) 9 M. I, à..123- e 
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under the Hindu Law, All the six sons'of Krishnabai that were 
in existence at the date of the deed were also in existence at her 
death, and they bec#mę entitled to take under the deed. 

“The next question is whether the sons of Krishnabai are 
entitled to a one-fourth share in the corpus of the properties 
or whether they are entitled only to an interest for their respective 
lives. Itis contended on behalf of Krishnabai’s heirs that the 
principle underlying section 159 of the Indian Succession Act 
applies to the case and that they were entitled to the one-fourth * 
share assigned to Krishnabai absolutely and not merely the income 


of that share. Mr. Jinnah also relied on the decision of the Madrase* 


High Court iu Krishna Ayyan v. Vythianatha Ayyan (1). On the 
other hand it was contended for the plaintiffs that Krishnabai’s 
heirs Were entitled only to the hcome of the one-fourth share 
during their respective lives. As regards section r59 of the Indian 
Succession Act it isto be observed that though it applies eto 
Hindus, there is no corresponding section in the Transfer of Pro- 
perty Act, 1882. The English law draws a distinction in the case 
of similar dispositions between those contained ina will and those 
contained in a deed im/er vivos, Asto the former the rule i in England 
isthata devise of realty without apt or any words of limitation 
passes of the estate, the testator had power to devise such realty, 
unless a contrary intention appears by the will, The rule contained 
in section 159 of the Successiog Act is based on the English Law. 
As to deeds the rule of English Law is that a grant of an equitable 


estate in realty arising under, an exprès? trust without. apt words * 


of limitation passes prima facie an estate for life merely ; but if it 
appears from the whole deed that it was the grantor’s intention to 
pass the fee simple, that estate will pass.......... It seems to me 
that to determine the extent Of interest. taken by Krishnabai's 
male heirs in the estate, one must look to the terms of the deed and 
discover the intention of the donor. Looking at the deed as a whole, 
I think itis impossible to escape the conclusion that the settlor 
did not intend to leave any interest in thé properties comprised 
in the deed undisposed of, 'On éhe other hand, there is upon the 
face of the deed sufficient indication of intention on the part of the 
settlor that the heirs of Krishnabai should take an absolute interest 
in the one-fourth, share assigned to. Krishnabai. I therefore hold 
that the surviving sons of Krishnabai and the heirs of her deceased 
sons are entitled as between them to the one-fourth share assigned 
to Krishnabai absolutely. 


` (1) (1895) I. Le R, 48 Mad. asa. 
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“I now proceed to answer the questions : 

"No. r. The male heirs of Krishnabai are entitled ébsolutely 
to the one-fourth share assigned to Krishnabat. * 

"No. 2. The persons entitled to the corpus of the one-fourth 


and the heirs of her deceased sons”. 
The Appeal Court however held tbat the gift to the male heirs 
of Krishnabai was void (1) as a gift to a class some of whom might 


*not have been born at the date of the gift, (2) as excluding females 


and so excluding the legal course of inheritance and (3) as made 


“with the object of creating a perpetuity. Macleod C. J., in deliver- 


ing the judgment of the Court, said :— 

“The question is—What was the intention of the settlor? His 
intention is to be sought in his words, The deed is written ih the ^ 
English language ; the settlor was himself a lawyer ; but, it must be 
confessed, the instrument is not very easy to construe, In the 


* case of Raghunath and of Krishnabai, he uses these words, his and 


her ‘malt heirs In the case of Pootlabai’s daughter Sonabai the 
gift is to her ‘children’. In  Anandrao's case, it is to his 
‘male children’, - 

“Who, then, were intended to take the estate as Krishnabai’s 
mals heirs? The parties being Hindus, the donees must be in 
existence, either in fact or in contemplation of law, at the date of 
the «ettlement. In this case there fs an uncertainty as to the 


, existence of Krishnabai's mgi Aeirs at the material time. It was 


quite possible that none of her sons wko were in existence at the 
date of the deed might survive Krishnabai and a wholly different 
person or a totally different set of persons answering to that des- 
cription, ‘her male heirs might coma into being after that date. If 
by Krishnabai's made heirs the settlor meant her sons who were 
then in existence, he has—it must be allowed—used signally in apt 
words to ‘convey that meaning. The settlor, no doubt, was actu- 
ated by 'the natural lowe and*affection! which he bore 'to his 
children and grandchildren hereafter nrentioned’ ; but that circum- 
stance does not justify the substitftion of ‘Krishnabai’s sons’ for 


"'Krisfnabai's male heirs’. The words ‘grandchildren hereafter 


mefitioned’ have their application, for the gifts to Sonabai and 
Anandrao were gifts to the settlor’s ‘grandchildren’. The learned 
Judge Observes that ‘there is upon the face of the desd sufficient 
indication of intention on the part of the settlor that the heirs of 
Krishnabai should take an absolute interest in the one- 
fourth share assigned to Krishnabai’, He‘ therefore holds 
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‘that. the surviving sons of  Kfishnabai and- the heirs 
of her deceased «sons are entitled as between them to the 
one-fourth share assigned to Krishnabai absolutely’, The settlor 
however speaks not of her Aeirs but of her male heirs and thereby 
shows an intention to confine the inheritance to males, to the entire 
exclusion of female heirs ; and the disposition is void as ‘excluding 
the legal course of inheritance’: Kumar Tarakeshwar Roy v. 
Kumar Shoshi Shikareshwar (1). ' 

. “Reading the deed as a whole, it seems to me, that the dispo 
sition is also void on the other contention raised by the appellants, 
namely, that the object of the settlor was to create a perpetuity gs 
regards these properties. ‘lhe estate itself is not disposed of...... 
In my opinion the object of the settlor was to create a perpetuity 
as regards the whole of the trus? estate and to limit for an indefinite 
period the enjoyment of the rents and profits of the estate. 

“The result is that the trusts after the death of Krishnabaj are 
invalid", 

Lowndes K. C. and Raikes for the Appellants, . 

Upjohn K. C. and Ayam for the Respondents. 

Lowndes, K. C.: The:Rule in Shelley's Case (2) does not apply. 
See Mithibsi v. Limji Nowrojt Banaji (3). That decision has 
always been followed in Bombay. It was known to everybody in 
Bombay in 1889 that .SAe//ey's Case (2) was not applicable. 

[Lord Carson; Was the gettlor aware of it ?]. 


. 

The settlor was a lawyer, He must have known it. The rule in 
Shelle’sy Case (2) is a law of property or tenure based on feudal 
' considerations. In India we have no distinction between realty and 

personalty. í 


[ Zord Darling: By recent Act of Parliament the rule in 
Shelley's Case (2) has been rendered obsolete in England.] 


That Rule often disappointed'the intentions of the parties, See 
the judgment of Lord Macnaghten in Van Grutien v. 
Foxwell (4). ? 


Refers to the Transfer of Property Act, and to Sec. 159 of the 
Indian Succession Act, 1865. 


[ Lord Buckmaster: Whatis the proper meaning of the.giít ? 
Is it not a gift to the heirs male of Krishnabai who were living at 
her death ? ]. ° 


(1) (1883) L. R, 10 I. A. 5r ; I. L. R 9 Calc, 952. 
(2) (1579) 1 Rep. 88 (a). (3) (1881) I. L, R. 6 Bom. 151. 
.. (4) (1897) A. C, 658 (669). f 
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Upjohn K. C. refers to judgment of Snning,. J. in Johnson v. 
Johnson (t). 

Lowndes K, C. cited Manu, Chapter 9, terse 192. Tt is the 
whole source of the Hindu Law, 

Their Lordships’ judgment was delivered by 

Lord Buckmaster: On May rst, 1889, Janardhan Wassoodev, 
a Hindu dwelling in Bombay, in consideration of the natural love 
and affection which he bore “ to his children and grandchildren,” 
thade a voluntary settlement in their favour of property chiefly con- 
sisting of real estate. The children named as beneficiaries were 
four, Krishnabai, Pootlabai, Raghunath and Kashibai, all of 
whom were married and had children living at the date of the 
deed, while Raghunath had both | children and grandchildren. 
The settlement took the form of a conveyance of property to frus- 
tees upon trust to pay the income, after deducting Rs. 25 per 
month fortaxes and repairs, to the settlor for life and after his 
*death ; then upon certain trusts expressed in the following 
words ;—' : i 

* Upon trust out of the said rents dividends and profits to pay 
one fourth part of the net amount to Raghunath Janardhan son of 
the said Janardhan Wasoodev during his life and from and after the 
decease of the said Raghunath Janardhan in trust to pay the same 
to all the mile heirs of the said Raghunath Janardhan share and 
share like and as to one quarter of the sail rents dividends and 
profits uppn trust to pay the same to my daughter Krishnabai wife 
df Ganpatrao Moroji Zaoba durt: ig her lifg for her sole and separate 
use and after her death ia trust for the male heirs of -the - 
said Krishnabai share and share alike. And as to another quar- 
ter of the said rents divi lends and profits upon trust to pay the same 
to my daughter Pootlabii wife of, Ninabhoy Gunpatrao during her 
life for her sole and separate use ag 1 after her death in trust for her 
child Sonabai wife of Gunpatrdd Khunderao and after the decease 
of the said Sonabai in truyt for all or such one or more of the 
children of the said Sonabai wife of Gugpatrao Khunderao in such 
share and at such times as the said &onabai shall by deed or will 
appoints” 

Then follow provisions, in relation to Sonabai's share “ if there 
shall be no child of the said Sonabai,” in favour of his gramdson 
Anandrao for life and after his death in trust for “the male children" 


(1) (1887) 35 Ch. D, 345, 56 L. J. Ch. 326 ; 56 L. T. 1635 35 W. R. 329. 


# The punctuation seems to be misplaced ; the sentenco ought to read *'to the 
settlor for life ; and, ager his death, then upon certain trusts etc etc"—x, J, R. 
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of Anandrao, with trusts over in the event of there being no child of P.C 
Anandrag, and an ultimate provision jn favour of "the right heirs 1937. 


of my son Raghunath. ” On July r4th, 1894, the settlor died. His Madhavrao Gan- 
daughter Krishnabai died in 1897, leaving six sons, all of whom gu Desai 
were living at the date of the settlement. It wasin relation to her Balabhai Raghunath 
share that the present dispute aross, the heirs of the settlor con- Agaskar 
tending that the limitations in favour of her male heirs after her zora Buckmaster. 
death were contrary to Hindu law and void, and that in conse- UE 
quence there was a resulting trust in favour of thesettlor. The 
learned Judge in the Court of first instance decided against this 
contention, but his judgment was reversed by the High Courtof 
Bombay in its appellate jurisdiction, and hence this appeal. 

, rhe appellants are three of the children of Krishnabai, and the 
respondents are the three other children and the heirs of the origi- 
nal settlor, 

It is to be noted that there are difierent words used in settling . 
the share of Raghunath and Krishnabai on the one hand and the ; 
daughters Pootlabai and Sonabai on the other, but thm variation 
of language does not give much assistance in determining the true 
meaning of the giftin favour of Krishnabai and her male heirs, 
which is the sole subject of the present consideration. The 
difficulty isin part caused by the settlor having introduced into 
his settlement words which have a technical meaning in Eng- 
lish law but which they do not possess application in, Hindu 
law, The use of the words *' right. heirs" in the ultimate" limita- 
tion of the share giver to SonaDal illustrates this difficulty. The 
phrase “right heirs” has a distinct meaning in English law and there 
refers to the heirs at common law as opposed to the heirs by special 
local customs, but it has no such special significance in Bombay. 

In settling the true construction of this deed, therefore, unless 
there is a special reason afforded by the deed itself to the e 
contrary, the technical:meaning given to words in English law must 
be disregarded. So also must xules like the well-known rule in x 
Shelley's case, (1) based here upon feudal customs that have had no l 
existence in Bombay. Further, it is to be remembered thata gift 
toa class of which no member existed at the date of the daed 
would be bad, and so also a definite attempt to create what jn Eng- . 
land would be regarded as an estate tail (see Tagore v. Tagore (2) 

'The main part of the respondents! argument depends upon this last 
consideration, "They assert that this was the true meaning of the . 


(1) (1579) 1 Rep. 88 A. 
à») (1874) L. R. 1. A. Sup, Vol. 47. . : 


o6 ' 
P.C. 


1937. 
weet 


Mádhavreo Gan- 
paas Desai 


THE CALCUTTA LAW JOURNAL, [Vor. XLVII 


gift—to the male heirs of Krishnabai after Krishnabai's death— 
and that it consequently failed. They further argue that the words 
themselves connote a descendable quality of estfte with which it was 
the intention of the settlor to impress the property either in the gift 


Balabhai P Raghunath to Krishnabai orto the male heirs, Their Lordships are unable to 


Agar: 


Lord “Buckmaster, 


accept this view, which is permeated by the suggestion that the 
words when used in a Bombay settlement are primarily words of 
inheritance denoting the character of an estate. They do not 
think that the male heirs of Krishnabai took by inheritance from 
her, They are of cpinion that the estate that Krishnabai took 
wis defined'and limited by her life interest, and that it was not 


` by descent from her but by virtue of a wholly independent gift that 


her male heirs were beneficiaries unger the deed, These male hgirs 


"being in fact living at the date of the deed, no difficulty arises. 


The learned Judges in the High Court on appeal, however, took 


‘the view that the'settlor in speaking of male heirs showed an inten- 
* tion to confine the inheritance to males to the entire exclusion of 


female heirs, and that consequently the limitation was bad. This 
conclusion, however, assumes that the words are words of inheri- 
tance and not of gift, and with this their Lordships are unable 
to agree. * 


It is also pointed out that, as none of Krishnabai's sons might 
have survived her, a different set of persons woull have come irito 
existehce as her male heirs at her death, but this presents no 
difficulty if any such persons wese living at the date of the deed ; if 
they were not, the gift would fail. * 

Their Lordships are of opinion that the true interpretation is 
that the persons who answer the description of male heirs at the 
date of Krishnabai's death were the epersons in whose favour an 
independent gift was made, but that by operation of the Hindu 
law there would be excluded fom that class people who were 
not living when the deed was executed, There is nothing what- 
ever in the words of thé grant "to show that the estdte s0 con- 
ferred was anything but an absolute estate upon such persons. 
For fes is nothing to suggest, on the one band, that such estáte 
was limited to their life or, on the other, that any line of descent 
was marked out after their death. It is true that the gift is in the 


‘form of g gift of income, but it is a gift unlimited in point of fime, 


and if there be no restriction in the gift and no limitations beyond 


‘the actual beneficiaries at Krishnabai’s death such a gift carries the 
` whole estate. 


It is, however, afgued, and this -view . found" favour - with the 
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Court of Appeal, that the subsequent gift of the dwelling-house 
shows thate there Wes: a contrary intentien and that the occupation 
of this house was to continue for an indefinite period. But the gift 
of this house and its elaborate partition ‘is, in their Lordships’ 
opinion, only a means of providing how the people who had already 
been created beneficiaries in respect of the other settled estate 
should be at liberty to enjoy the property, and so far as Krishna- 
bai’s male heirs are concerned they are definitely entitled to occupy , 
the share allotted to them and this is all that was decided: by 
the. learned Judge of first instance. 


For these reasons their Lordships think that the judgment of 
the Appeal Court was wrong and should be reversed and the judg- 
‘menteof the Judge of first instance restored. 


` They will therefore humbly advise His Majesty that this appeal 
ought to be allowed with costs here and in the Court of Appeal. « 


T. L. Wilson & Co: Solicitors for the Appellants. 
Barrow, Rogers and Neviil: Solicitors for the Respondents. 


KJR > Appeal allor oe, 


[ As regards gifts to unborn persons, see now the Hindu Disposition of Proper- 
ty Act, 1916, and Mulla's Hindu Law, 5th Ed. pp. 358, ef seg.—K. J. R. ]. 
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CRIMINAL REVISION, 
6 


Before Sir George Claus Rankin, Knight? Chief Justice, and 
Sir Philip L, Buckland, Knight, Judge. 


RAM GOPAL GOENKA 
v. . 
° CORPORATION OF CALCUTTA. 


“Demolition order —Unauthorised additions or alterations prier to 19239—Calcutta 
Municipal Act (III B. C. of 1923, as amended by Act V B. C.of 1926), 
Sec. 557 (a), Sub-Sec. (2)—Previous proceeding nugatory, 
New procedure is to be applied ‘o con&avention of the Calcutta Municipal Act 
of 1899 as well as to the contravention of the Act of 1923, Hence an order made 
under section 363 of the Calcutta Municipal Act of 1923 directing the demolition 
of additions and alteratiuns made to a certain premises, unlawfully sometime prior 
to 1923; is a good one. 

Where sub-section (2) of section 557 (a) of the Calcutta Municipal Act is 
complied with, for the rest, the new procedure is to be applied to a teil proceed; 
ing relating to contravention of the old Act, 


The mere fact that proceedings to obtain a demolition order were nugatory as 
not being.started after proper sanction, is no bar to new proceedings after sanction 
being started to obtain a demolition order, 

Application for Revision by the eAccused, under section 435 of 
the Code of Criminal Procedure. 


The applicant at his house No, 7 Bysack Street made certain 
additions and alterations without any necessary sanction being 
obtained from the Corporation in that behalf, sometime prior to 
1923. After the Municipal Act of 1923 came into force, proceedings 
were taken to get a demolition order from a Magistrate in respect of 
the erections complained of. The proceedings came to nothing. 
The present proceedings were "founded by a notice dated the aand 
July 1927 calling upon the apflicant to show cause why an order 
should not be made under section 3630f the Act of r923 directing 
that the work of all erections dont at premises No. 7 Bysack Street 
Or so much of the same as has been unlawfully executed be demo- 
lished at petitioner's expense. The petitioner showed cause and 
stated that the present prosecution was mala fide, and «without 
jurisdiction and not maintainable according to law. The petitioner 


* Criminal Revision No. 1017 of 1927, against the order of Mr. Abu Nasr 
Muhammad Ali, Munjcipal Magistrate of Calcutta, dated the 26th September, 
1927. 


VoL. XLVIL] HIGH COURT, - 


that the mere fact that proceedings have been held to be nugatory 
becauseethey were not started after proper sanction cannot prevent 
new proceedings after sanction from being started to obtain a 
demolition order. 

In this view the Rule must be discharged, 

Buckland, J. :—I agree. 


A. T. M, s Rule discharged. 


Before Sir George Claus Rankin, Knight, Chief Justice, and Sir 
Philip L. Buckland, Knight, Judge. . 
DOAT ALI (alias) SHEIKH DEOATALI SARKAR AND OTHERS 


a 
KING-EMPEROR* 


Appeals— Counter cdses — Appellate Court, duty of— Procedure. 

The duty of an appellate Court in trying two Counter cases in each of which 
the accused were convicted, is toykeep each appeal absolutely separate and to 
deal with it on its merits, confining itself to the evidence given in that fase and 
in that alone, ee s 


Where an appellate Court tied two appeals brought by accused persons in 
two counter cases heard together as one case and made up its mind that there 
were two contradictory stories and having found that of two stories, one was true 
and hence the other not, allowed one of the appeals and dismissed the 
other : 


Hald, that the procedure adopted was bad. 
e 


Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Accused. * ° 

Accused No, 1, Doat Ali was sentenced to rigorous imprisonment 
for 3 months and was fined R$. roo, in default to undergo rigorous 
imprisonment for 6 weeks, under section 147 Indian Peħal Cole. 
He was ordered to execute a bond under section 106 of the Code of 
Criminal Procedure, for Rs. 200 with two sureties of like amount to 


* Criminal Revision Case No. 923 of 1927, against the order of Iradatullah 
Esq., Additional Sessions Judge of Dacca, dated the 12th August, 1927, affirming 
that of Babu J. C, Chatterjee, Deputy Magistrate of Manikganj, dated the trth 
July, 1937. ? E s, 


- e 
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keep the peace for a period of a years from the date of release in 
default he would suffer simple imprisonment for Q months? 


Accused No. 2 Mirali, accused No. 3 Ketu and accused No. 4 
Jabed Ali were each sentenced to rigorous imprisonment for 3 
months and fined Rs. so each, or in default to rigorous imprison- 
ment each for one month under section 147 Indian Penal Code. 
The order under section 106 Criminal Procedure Code was: same as 
in the case of accused No, 1. 

No separate sentence was passed under section 323 Indian Penal 
Code. 

* The material facts appear from the following extract from the 
judgment of the lower Court. 

“The accused persons in this cas@stand charged under sections 
147 and and 323 Indian Penal Code. Facts of the case are as follows : 
On the 1rth October 1926 the complainant Mahammad Saiyid Ali 


. Was returning to his home at Char Matta from Manikganj where he 


had come for some legal advice and on his way near the house of 
Alkas Ali, a brother of Saiyid Ali, he was attacked by the accused 
persons on trial*along with several others and was severely assaulted. 
Alkas Ali came upon them and in his attempt £o rescue Saiyid Ali, 
was also assaulted. Then the mother of Saiyid Ali fell on'his son to 
save his life. Saiyid Ali was thereafter brought to Manikganj and he 
was admitted to the hospital. 

“The accused Doat Ali is the elder brother of Saiyid Ali. The 
tyo brothets are on inimical erms and thereis evidence on the 
record that there has been litigation between the two brothers for a 
long time. 

“All the accused pleaded not guilty to the charges. Accused 
Doat Ali's defence is that the occufrence took place ona paddy 
field, of which he is in possession and that Saiyid Ali along with 
several others had gone to cut the paddy of the field, which he had 
sown and on his protesting he was, assaulted by Saiyid Ali and Alkas 
and he fell down and whelt he was again attacked on getting up, 
be snatched away the lathi from the hand of Alkas and began 
belabouring them: and Saiyid Ali and his men fled away. It was 
argued on his behalfthat what he did, he did in self defence and 


_ inthe' exercise of his right of private defence, Doat Ali has 


brought a,case against Saiyid Ali and that case has also been tried 
along with this case. The defence of accused Ketu and Mir Ali is 
that they were not at home onthe day of occurrence and Jabed 
Ali says that he has been falsely accused in the case, a8 he would 
give evidence in the eross case.” 


* 
Vor. XLVII.] HIGH COURT. 


Babus Sures Chandra Talukdar and Mohendra Kumar Ghose for 
the Petitioners. ° 


No one for the Crofwn. 


The judgments of the Court were as follows : 


Rankin, C. J. :—In this case it appears that there were two 
separate cases in each of which the accused were convicted by the 
trial Court. An' appeal was brought in each case by the convicted 


persons and they came before the learned Additional : Sessions. 


Judge of Dacca. His procedure was this: He tried the two 


appeals together as one case and made up his mind that there werg. 


two contradictory stories. Having found which of the two stories 
was true and having found that the other was untrue he allowed one 
of the appeals and dismissed thé other. It seems reasonably plain 
that the duty of the learned Judge was to keep each appeal absolute- 
ly separate and to deal with it on its merits confining himself, to 
the evidence given in that case and in that alone. As one of these 
appeals has been allowed and the persons have been acquitted that 
matter is not before us: but as regards the parties whose appeal 
has been dismissed this application is brought. In 'our opinion, 
the Rule should be made absolute. ‘The appeal in this case must 
be heard again and we direct that it be heard by a different learned 
Judge to be nominated by the Sessions Judge. The petitioners will 
remain on bail to the satisfaction of the District Magistrate pending 
the re-hearing of the appeal. T 


Buckland, J :—I agree. i 
A. T, M. Rule mode absolute: Appeal to be rekeard, 
e 
* . 
e 
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PRIVY COUNCIL. 


* 
PRESENT i—7 ke Lord Chancellor, Lord. Buchiaster, Lord Carson, 
Lord Darling and Lord Warrington of Clyfe. 


ARDESHIR BHICAJI TAMBOLI 
v. 


THE AGENT, GREAT INDIAN PENINSULA RAILWAY 
COMPANY, BOMBAY. 


d [ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT Bousnav.] 


Damages—Indian Railways Act, (IX of 1890), S, 7a—Risk Note, form eH— 

Signature of agent in name of Firm—Effecb of non-attestation of signature— 

Risk Note attaches immediately on delivery and acceptance of gooks—** Wii ful 
neglect! — Destruction of goods by ‘fire’. 


Under S. 7a, Indian Railways Act, 1890, an agreement (popularly known as a 
E “Risk-Note”) limiting the liability of a railway company as bailee of goods 
delivered to it for garriage by railway, is required to be ‘‘in writing signed by or 
on behalf of the person sending or delivering to the railway administration the 
goods", The appellant, who carried on business at ~Amalner in the name of 
Tamboli Brothers, delivered certain goods at the Amalner Station of the respon- 
dent company for transport to the appellant’s business premises at Kurla. The 
Risk-Note in respect of these goods bore the signature of Tamboli Brothers. It 
appeated, however, that the signature of Tafiboli Brothers affixed to the Risk- 
Note was inthe handwriting, not of the appellant himself, but of his nephew, 
Jamsetji (who was admittedly the appellant's duly authorized agent in the matter), 
and it was contended on behalf of the appellant that a signature in the name of 
the firm was ineffective unless it appeared on the face of the document that the 
signature was affixed either by the sender ofthe goods himself or by the hand 
ofan agent whose agency was disclosed : e 


Held, overruling this objection, that as it was plain on the evidence that the 
nephew, Jamsetji, had full authority to sign the name of the firm, it was un- 
necessary that he should purport to sign it as agent. The signature in question 
was, therefore, a sufficient compliance * with the requirements of the Statute: 


France v. Dutton (1) relied on, x 


A form of Risk-Note (form H) approved by the Governor-General in Council 
ander S.e72, sub-sec. (2), (b), of the Indian Railways Act, 1890, contained at 
the end of it space for the attestation of the execution of the document by two 
witnesses ; 


Held, that although attestation by two witnesses was contemplated "in the 
form as approved, such attestation was not an essential part of the form and was 
nota condition precedent to the validity of the Risk-Note, inasmuch as the 


(1) L. R. (1891) a 9. B. 208. B 


' * 
* 


Vor. XLVII.] PRIVY COUNCIL. 


section does not provide that the agreement (i. e. the Risk-Note) shall be attes- , 


ted, and while it requires that the form shall be approved by the Governor- 
General in Council, ite dges not entrust tha functionary with the duty of 
providing for the attestation of the document. 


Where attestation of a document is, by law, obligatory and an essential part 


ofthe document, quaere, whether the same person could both execute and 
witness the document, 


A Risk-Note, in the prescribed form (form H) and duly signed, protects the 
railway company from liability as soon as the goods are delivered to it for. 
carriage and accepted by the company. In other words, the Risk-Note attaches" 
to the goods immediately on such delivery and acceptance, and not merely frpm 
the time when the goods are actually despatched by the Company to their desg* 
tination. Their Lordships rejected as untenable the contention that ‘‘antil the 
goods had been loaded on waggons for transport, or at all events until the 
railway company had given a receiptefor the goods specifying that they were 
to be carried at the reduced rate, the Risk-Note had no application to them, 
and the railway company were mere ordinary bailees of the goods”, 


Where under the express terms of a Risk-Note (in form H), the railway 
company was exonerated from liability for loss, &c,, to goods except where 
the loss was due to its wilful neglect, and there was (in the present c&e) ample 
evidence of negligence on the part of the Company, it was held that the company 
could not be made liable merely on this account, inthe absence of evidence or 
finding of ‘wilful neglect'., The latter expression means that the act is done 
deliberately and intentionally and not by accident or inadvertence, but so that 
the mind of the person who doesthe act gots with it: R. v, Downes (1) and 
R, v, Senior (2) (per Lord Russell), relied on. 


Goods delivered to the respondent company at Amalner for being carried to 
Bombay were, while lying on the station platform at Amalner awaking trans- 
port, destroyed by fire. It was gound that the respondent Company's servants” 
had been guilty of negligence : 

Held, that the company was protected from liability by reason of the Risk- 
Note (form H), and as ‘wilful neglect” was negatived, it was unnecessary for 
their Lordships to consider the effett of the final proviso to the Risk-Note 
which declared (inter alia) that “the term ‘wilful neglect! be not held to 
include fire’’. 


Appeal by the Plaintiff from a judgment and decree of the High 
Court, Bombay (Fawcett and Madgavkar JJ), dated the sth 
October, 1925, reversing a decree of the Subordinate Judge of 
Dhulia, dated the 18th September, 1922. 


The material facts are given in their:Lordships’ judgment, , and 
also in the judgment of the Court of Appeal, where the authorities 
are discussed at length ; (see I. L. R. 50 Bom, 284 ; 28 Bom. L. R. 
118. 


` 


E 


(1) L. R. (1875) 1*Q. B, D. a5, (3) L; R. (1859) ë Q. B. 283 (290, 291). 
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The Risk-Note in question (form H) is set out in the judgment 
of the Privy Council, and Sec. 72 of the Indian Railways Ach 1890 
is given below for facility of ‘reference :— o° 

12. (Measure of the general responsibility of a railway adminis- 
tration as a carrier of animals and goods). (r) The responsibility 
of a railway administration for the loss, destruction or deteriora- 
tion of animals orgoods delivered tothe administration to be 
carried by railway shall subject to the other provisions of this 
Act, be that of a bailee under sections 152 and 16r of the Indian 
Contract Act, 1872. 

*. "(a) An agreement purporting to limit that responsibility shall, 
in so far as it purports to affect such limitation, be void, 
unless it ;— 

(a) isin writing signed by or $n behalf of the person serfüing 
or delivering to the railway administration the animals or goods, 
and, 

(b) Is otherwise in a form approved by the Governor-General 
in Council, 

(3) Nothing in the common law of England or in the Carriers 
Act, r865, regarding the responsibility of common carriers with 
respect to the carriage of animals or goods, shall affect the responsi- 
bility as in this section defined of a railway administration. 

Hon. Geoffrey Lawrence K. C. and Raikes for the Appellant. 

Stuart Bevan K. C. and K. Brownefor the Respondents. 

Their Lordships’ jacement = delivered by 


The Lord Chancellor :— The appellant, who is a commission 
agent Carrying on business inthe Bombay Presidency, delivered, 
on the 5th February, 1920, 128 bales, and on the 7th February, 
1920, 162 bales of cotton at the Amglner Station of the respondent 
company for transport to the appellant’s business premises at 
Kurla. Ofthe ago bales so delivered, 216 were duly put on board 
the respondent company’s wagons and carried to Kurla, but the 
remaining 74 bales, togetger with a large number of bales belong- 
ing :to other consignors, remained ow the station platform at 
Amalner awaiting transport. On tffe. 25th February a fire broke 
eutin some of these bales, and, the appliances available in case 
of fire being inadequate, the greater part of the bales at Amalner 
Station, including the 74 bales belonging to the appellant were 
destroyed. Thereupon the appellant brought this suit against the 
respondent company, alleging that the destruction of the 74 bales 
was due to the negligence of the company’s servants, and claiming 
damages for his loss, e 


Vor, XLVIE | PRIVY COUNCIL, — ary 
The suit was tried by the Subordinate Judge of Dhulia, who P, C. 
found that* the respogdent company’s “servants had been guilty 194. 

of negligence, and gave judgment for the appellant for Rs. 10,518 e" Abi Bhicaji 
as damages : but on appeal by the respondents to the High Court Tamboli 


of Judicature at Bombay, that Court, while agreeing with the mhe Aut Gest 
‘Trial Judge as to the finding of negligence, held that the respondent Indian Peninsula 
company was protected from liability by a document dated the xu red "s 
s November, rgtg, and referred to in the proceedings as r^" Log Gaati 
'risk-note", The question to be determined on this appeal is ít 
whether the respondent company is so protected. ` - e* 
The risk-note was in the following terms :— D 
"Whereas all consignments of goods or animals for which the 
G. I» P. Railway Administratibn quotes both Owner's risk or 
special reduced rates and Railway risk or ordinary rates are (unless 
I/we shallhave entered into a special contract in relation to any 
particular consignment) despatched by me/us at my/our own risk * 
and are charged for by the G. I. P. Railway Administration at 
special or reduced Owner's risk rates instead of at ordinary tariff 
or Railway risk rates, I/we, the undersigned, in consideration of 
such consignments being charged for at the special reduced or 
Owner's risk rates, do hereby agree and undertake to hold the 
G. I. P. Railway Administration and all other Railway Adminis- 
trations working in connection therewith, and also all other transport 
agents or carriers employed by them respectively over whose 
Railways of by or through whose tranbgort agency or agencies the ° 
said goods or animals may be carried ‘in transit from Amalner 
Station to Kurla Station harmless and free from all responsibility 
for any loss, destruction or deterioration of or any* damage to all or ° 
any of such consignments from" any cause whatever (excepi for 
the loss of a complete consignment or of one or more complete 
packages forming part of a consignment due either tothe wilful 
neglect of the Railway Administration, orto theft by or to the K 
wilful neglect of its servants transport agents or carriers employed 
by them) before during and afteg transit over the said Railway 
or other Railway lines working in connection therewith or :by any » 
‘other transport agency or agencies employed by them respectively . 
for carriage of the whole or any part of the said consignments : 
provided the term ‘wilful neglect be not held to include fire, 


* 


* The word ‘any’ in the above passage before ‘damage’ is mot in the Risk- 
Note, which reads thus: ‘Harmless and free from all responsibility for any 
* loss, destruction or deterieration of or damage to all or any oj such consignments.” . 
It is probably a clerical error in their Lordships’ judgment,—z, J. R. 
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robbery from a running train or any ugforeseen event or 
accident.” . * 

'The note bore the signature of ‘Tambo: Brothers, which is the 
name under which the appellant carries on business, and was 
witnessed by Jamsetji Tamboli and another person. . 

On the hearing of the appeal before this Board, the finding of 
negligence, which had been concurred in by both the Courts in 
India, was not disputed, but it was argued that on several grounds 
the srisk-note did not protect the respondent company from 
liability. 

First, it was said that the note did not comply with the require- 
ments of section 72 of the Indian Railways Act, 1890, which requires 


_ that an agreement purporting to lmit the responsibility of a sailway 


administration for the loss, destruction or deterioration of 
animals or goods shall inso far as it purports to effect such : 
limitation be void unless it (a) is in writing signed by or on behalf 
of the person sending or delivering to the railway administration 
the animals or goods, and (b) is otherwise in a form approved by 
the Governor-General in Council, It appeared that the signature 
of Tamboli Brothers affixed to the risk-note, was in the handwriting, 
not of the appellant himself, but of his nephew, Jamsetji Tamboli, 
and it was argued that a signature in the name of.the firm 
was ineffective unless it appeared gn the face of the document 
that the signature was affixed either by the sender, himself or by 
the hand of an agent wh@s@ agency was disclosed. In their Lord- 
ships’ opinion this objection has no weight. It was plain on the 
evidence that Jamsetji had full authority to sign the name of the 
firm, and ifso, it was unnecessary that he should purport to sign 
itas agent. If authority for this *proposition is required, it will be 
found in the case of France v. Dutton (1). d 

It was further argued that the risk-note was void as not being 
in & form approved by thg Governor-General in Council. It 


‘was admitted that the body of the note was in the form H 


approved by Order in Council ; but "the form so approved contains 
at the end of it space for the attestation of the execution of the 


- document by two witnesses, and it was said that as Jamsetji 


Tamboli, the first witness attesting the risk-note, was the person 
who executed the risk-note in the name of the firm, he Was not a 
suitable witness to its execution. If it were an essential part 
of the form approved by the Governor-General in Council that the 
note should be Attested by two witnesses, it would, no doubt, be 


G) LR. (1891) 2 Q. B. 208. 
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necessary to consider avhether Jamsetji Tamboli could both execute 
and witness the documept; but in their *Lordships' opinion the 
attestation by two witnesses is not part of the document prescribed. 
Paragraph (a) of section 7a (2) ofthe Act of 1890, which alone 
deals with the execution of an agreement of this nature, does not 
provide that the agreement shall be attested ; and paragraph (b) of 
the same sub-section, while it requires that the form shall be 
approved by the Governor-General in Council, does not entrust 
that authority with the duty of providing for the attestation of the 
document. This being so it cannot be held that attestation by two 
witnesses, although contemplated in the form as approved, was 
an essential part of the form, This argument, therefore, falls 
to the ground. . 

But the principal argument put forward on behalf of the 
appellant was, that the risk-note did not attach to the 74 bales in 
question at all, It was pointed out that the note, by the terms of 
the recital contained in it, applies to goods despatched by the sender 
and charged for by the railway administration at reduced rates, 
7 and it was said that until goods had been loaded on ‘wagons for 
transport, or at all events until the railway company had ‘given 
a receipt for the goods specifying that they were to be carried at 
the reduced rate, the risk-note had no application to them, and the 
railway company were mere ordinary bailees of the goods. In 
their Lordships’ opinion this contention cannot be supportetl. 
The appellant, in his plaint, pleaded that the 290 bale$ were 
“ziven in the possession of the defendant at the Amalner Station 
on the 5-2-1920 and g-2-1920, respectively, for being carried to 
Bombay," and that “the defendant took them -in his charge on 
or about the aforesaid dates ag for being carried to Bombay." 
This pleading is fully supported by the consignment-notes , signed 
by the appellant on the dates of the dalivery of the goods, namely, 
onthe sth and the 7th February ; for, by each of these consign- 


ment-notes he requested the railway company : to receive ‘the goods: 


therein described and forward them by goods train to Kurla, 
Further, the .conditions endorsed on each of the consignment- 
notes provided that, when articles were delivered for conveyance, 
the responsibility -of the railway for the loss, destruction or deterio- 
rationiof the articles should be subject to the provisions of section 72 
of .the Indian Railways Act, 189o. In these circumstances it 
appears to their Lordships that the goods were delivered to 
the railway company for carriage and were so accepted and 
that -consequently, fhe : responsibility of the railway. company 
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for each parcel of goods accrued forthwith on the delivery of the 
goods and the acceptanee of such delivery —that ił} to say, on 
the 5th and 7th February—and accordingly that the risk-note 
attached to them immediately on such delivery and acceptance. 
Reliance was placed on the provision contained in the risk-note 
which prevented the note from attaching if the sender "shall have 
entered into a special contract in relation to any particular con- 
signment,” and it was suggested that in view of this provision, 
which was referred to as an option to the sender to enter into a 
special contract, the note did not attach until the goods were 
actually despatched. The answer is that no such special contract 
had been entered into, or indeed proposed, as to these particular 
goods, and accordingly that they fell under the general prpvisions 
of the risk-note. This contention, therefore, also fails. 

Lastly, it was argued on behalf of the appellant that the loss 
of the 14 bales was due to the wilful neglect of the railway 
administration or its servants, and accordingly that the case fell 


within ‘the express exception contained ;in the risk-note. Upon 


this point their Lordships find themselves in agreement with the 
opinion of Mr. Justice Madgavkar, which was expressed as 
follows :— 


“The remaining question is whether any wilful neglect on the 
appellant’s part was proved. It appears upon the evidence that 
thé means of extinguishing fire were not as they ought to be in the 
case of'a large cotton expbiting station such as  Amalner One 
hydrant was certainly not working and the water was not at sufficient 
pressure, Probably, on the whole, this was neglect, but not, I 
think, wilful neglect within the meaning of risk-note form H, 
so that the company should Be made liable merely on this 
account,” 

In support of this view réference may be made to the cases of 
R.v. Downes (1), and, 2. D.e Senior (a), in the latter of which 
cases Lord Russell interpreted the expression “wilful neglect" as 
meaning that the act is done deliberately and intentionally and not 
by accident or inadvertence, but so that the mind of the person 
who does the act goes withit. In the present case there was 
ample evidence of neglect, but no evidence or finding of wilful 
neglect ; and accordingly it is unnecessary to consider the effect 


„of the final proviso to the risk-note which declares that “wilful 


neglect” shall not include fire, 


U) L. R. (1875) * Q- B. D. as. (2) Ls R. (1899) 1 Q. B. D. 283. 


* 


Vor. XLVII,} HIGH COURT, 


obtained this Rule for quashing the proceeding before the Municipal 
Magistrate pf Caledtta, 

Babus Suresh Chantira Talukdar ind Mohendra Kumar Ghose 
for the Petitioner. 

Mr. D. N. Bagchi (Advocate), Babus Baranashibasi Mukerjee 
and Gopendra Krishna Banerjee for the Opposite Party. 

The judgments of the Court were as follows :— 


Rankin, C. J. :—In this case it would appear that it is alleged . 
by the Corporation of Calcutta that the present applicant at his ° 


house No. 7 Bysack Street had certain additions and alterations 


made without any necessary sanction being obtained from the” 


Corporation in that behalf. It would seem that these additions 
and alterations were made at sometime prior to 1923 and it would 
seem that after the new Municipal Actof 1923 came into force 
proceedings were taken to get a demolition order from a Magistrate 
in respect of the erections complained of. Those proceedings were 
apparently brought without taking the necessary preliminary steps 
prescribed by sections 363 and 364 of the Calcutta Municfpal Act 
1923 and it was pointed out at the time that even if those proceed- 
ings were regarlel as proceelings under the O11 Act of 1899 they 
again were incurably defective by reasons that there had been no 
preliminary sanction given by the General Committee as required 
by the Oll Act. Accorlingly those procee lings came to nothing 
and what has happened after that has been first of all that,the 
Legislature has passed Begal Act Vof 1926. That havipg been 
passed the present proceeliggs were really founded by a notice " 
dated the 22nd of July 1927 calling upon the applicant to “show 
cause why an order should not be made under section 363 of the 
Act of 1923 directing that the work of all erections done at pre- 
mises No. 7 Bysack Street orso much ofthe same as has been 
unlawfully executed be demolished at your expense on the following 
among other grounds :—Aditions and alterations without sanction", 
That is a notice which was headed «“‘sectign 363 of the Act III 
(B, C.) of 1923”. A 

Now, it appears to me that if? this matter has stood upon the 


363rd. section of the Act of 1923 alone, it might very well Be said ° 


that these erections having been completed before 1923 were'not 
“alterations or additions” within the meaning of that particular sec- 
tion 363 of the Act of 1923. But it has drawn to our attention 
that by Act V of 1926 provision has been made whereby proceed- 
ings relating toa contravention of the provisions of the Calcutta 
Municipal Act, 1899 are to be taken in the mauner prescribed by 


e we 


109 
CRIMINAL. 
1927. 
ww 
Ram Gopal Goenka 
Corporation of 
orporation 
Calcutta. 


— 


December, 16. 


— 


ya EO 


CRIMINAL. 
1027. 
vM 


=- Ram Gopal Goenka 


v.a 
Corporation, of 
Galcutta. 
Rankin, C. 3. 


THE CALCUTTA LAW JOURNAL, (VoL, XLVÍI.' 


the Act of 1923; in other words, the new procedure is to be 
applied to contravention of the Old Act as well*is to coptravention 
of the new Act. Accordingly this would be» perfectly good order 
to make under section 363 of the new Act although the breach of 
the regulation was committed under the Old Act, 
It has been suggested in argument by Mr. Taluqdar that the 
-third clause of the new section 557(a) inserted into the Act of 1923 
. by the Amending Act of 1926 does not have this effect. If one 
* looks at the three clauses of that new section one finds therein that 
the first clause is to say thita procee ling which has been institu- 


“ated under the oll Act or which’ might have been instituted under 


the Oid Act may be continued or instituted by the Corporation as 
constitute] un ler the new Act, Thatis the first clause. With 
reference to those provi-ions which require certain sanctiofis or 
preliminuy procelure before legal proceedings can be validly 
starte | there is the seco 1l sub-section The purpose of that is to 
say that the powers and duties of the General Committee and of 
the Chairman under the ol 1 scheme shall be deemed to have vested 
in tbe Corporation an.l the Chief Executive Officer respectively and 
that when any action his been taken in. accordance with the old 
Act such action shall be deemed to have been taken by the corres- 
ponding authority under the new Act, and the corresponding provi- 
sions of the new Act shall be deemed to have been complied with, 
The third clause begins by saying “Save as provided in sub- 
section (2)". With that exceztioa, namely the exception of the 


‘says that “the procedure prescribed by this Act shall be followed in 
all proceedings relating to a contravention of the provisions of the 
Calcutta Municipal Act, 1899". In my judgment the effect of that 
is this: There is no doubt that necessary sanction had been 
taken before these proceelings were instituted before a Magistrate; 
That being clear enough, sub-section (2) of the new section having 
been complied with in that way, for the rest the new procedure is to 
be applied to a legal proceeding relatipg to a contravention of the 
. old Act, That being so Iam of epinion that the application to 


* the Municipal Magistrate is quite in order. 


“It has been suggested that because the previous proceedings to 
-obtain a demolition order came to nothing by reason that there 
was no sanction in the proper way no further application can be 
-made by the Corporation to have these structures demolished. How 
the matter would have stood have the previous application been 
-dealt with on tha merits is another matter. Bub Iam quite satisfied 


particular provisions already made wijh regard to those matters, it ` 


h 
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For'these* reasons-their’ Lordships agree: with‘ the" decision'of 
the High (Court of Judicatufe'at' Bofibay;-and they will humbly 
advise His Majesty! that this: :appeal fails and‘should be dismissed 
with costs: ` 

Lattey and Dawe: Solicitors forthe Appellant. 

Solicitor, India Office +. Solicitor for the Respondents. 


K. J. R. Appeal dismissed, 


Reporters Neies :— 
1. The decision of the Calcutta High Court in Mahabarsha Bankapore v. The 


Secretary of State for India in Council (1) that “when the law says ‘signed’ ite 


means the writing.of the name of the person who signs it either by his own hand 
or by-the -handofan agent who must be disclosed and have authority”? must 
‘now he taken. to "be overruled by the above prononaceient o of the Judicial 
Committee: 
2. Their Lordships left open the question whether the Risk-Note (form H) 
/^ would prótect the railway company from liability for loss of goods, where sfich 
` loss was due to "fire" caused through the *wilful:neglect! of the company’s 
servants A’ Division Bench of the Lahore High Court has recentlysanswered 
the question in the affirmative ; see Narsingh Das Baldeo Das v. Great Indian 
Peninsula ‘Railway Co (a). : 
3. In construing the expression ‘wilful neglect? occurring | in the Risk-Note, 
their Lordships quote with approval from the judgment of Lord Russell in 
R, v. Senier (3) adecision on the Prevention of Cruelty to Children Act, which 


is obviously not’ a statute in“ pafi materia” with the'Railways'Act:. It has! how!" 
ever, Bén held in Ibdid* by almést’ aI 'the-High’Courts th&t''*when^ Acts are in 


pari materia’ they may be"treáted as forriing'a Codé; and may'be reád together ; 
but Wlienthi** is nót/só, the‘construction' whioh‘ehas beeh ‘put upbn'onb, canndt 
be relied upon asa“ guide" to^ thé construction ' oft another’; see’ inter alia, 


Dayachand Nemchand v. Hemshand (4) and Assam v. Pathumma (5) ; see’ also’ 


LordyHalsbury’s’ Laws of England, Vol. 27, pp. 138; 139,—K. J. R: 


(1) (1915) zo C. W- N. 685. e 

(a) (£525) I? L. R! 7 Lah, aig. 

(3) (1899) L. R. 1 Q. B. 283. 

(4) (1880) 1. L.R: 4/Boms 515; 

(5) (1897) 1^ D Rz:22 Mad: 494: s 
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Present: Viscount Sumner, Lord Atkinson, Lord Sinka, and 
Sir John Wallis. i: * 
* 
e 
SETH MAGANMAL, SINCE DECEASED, AND ANOTHER 


v. 
DARBARILAL CHOWDHRY. 


[On APPEAL FROM THE CoURT OF THE JUDICIAL Canala 
CENTRAL PROVINCES, } 
* 

Mohigage— Weight aitaching to findings of fact of trial Court which had net 
seen the witnesses—Suit to enforce merigage~-Onus on defendant who denies 
receipt of consideration—Presumption to detriment of party failing to pro- 
duce his principal wtiness—Indian Conftaci Act (IX of 1874), section 28— 
Creditor obtaining guarantee from third party by stifling a presecution, 


Where ina case which entirely depends upon questions of fact, the Judge 
ofthe trial Court pronounces judgment merely upon the record of evidence 
made by his predecessor in-office and has not had the benefit of seeing the wit 
nesses give their evidence, and the appellate Court, on the same evidence, 
comes to the opposife conclusion as to the facts, their Lordships of the Judicial 
Committee will not attach the same importance as they otherwise would to 
the findings of fact of the trial Court, and will be slow to disturb the jadgment 
of the appellate Court unless convinced that it is wrong. 


Ina suit to enforce a registered mortgage-bond, the plaintiff alleged 
that the defendant executed the mortgage in gauestion after having received 
the confideration money in cash. The defendant admitted the execution of 
the mortgagebut denied that he hid received the consideration alleged and 
also that he owed any money to or had regeived any money from -the 
*plaintiff : 

Held, that the omus lay heavily on the defendant to prove this defence 
which was admittedly inconsistent with his own admissions in writing. 

Held, also, on the evidence, that the defendant had in this case discharged 
the enss which rested upon him, 

Where a party failed to call as his witness the principal person involved in 
the transaction, who was in position to give a first hand account of the mat- 
ters in controversy and to throw light on them, and who could have refuted on 
oath the allegations of the other side, and the. Sppellate Court drew an infer- 


` ence adverseto the party who thus intentionally kept back his principal witness, 


their Lordships of the Privy Council considered that it was, under the circums- 
tances, *a legitimate inference to draw. 

The question whether a creditor can by stifling a prosecution for anon- 
compoundable offence obtain a valid guarantee for his debt from a third party, was 
left open by the Judicial Committee. 

Appeal by the Plaintifs from a judgment and decree of the 
Court of the Judicig] Commissioner, Central Previnces (Dhobley 


D 
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A. J-C), dated the arst December, 1921, reversing a judgment 
and decgee of the Subordinate Judge of Damoh, dated the 17th 
November, rigid. * 

The suit was brought to enforce a mortgage dated the sth 
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March, 1913, and executed by the defendant-respondent in their Darbarilat Chowdhry 


fathers favour, and the main question for determination in the 
appeal totheir Lordships was, whether the said mortgage was 
given for valuable consideration or whether it was given, as alleged 
by the defendant, without any valuable consideration but “ for the 
purpose of compounding a :non-compoundable offence committed 


by Gajadhar, brother of the defendant”, . 
The material facts of 'the case are given in their Lordships” 
judgment. 


*The trial Court disbelieved the defence and found for the 
plaintiff and made a decree in their favour, and from that decree 
the defendant appealed to the Court of the Judicial Commissioner, 
Central Provinces, f : 

The appeal was heard by Rao Bahadur Dhobley,* Additional 
Judicial Commissioner. He came to the opposite conclusion, and 
held that the defendant was threatened with a prosecution of his 
brother for the offertce of embezzlement which was not compoun- 
dable, and that the mortgage was therefore invalid and unenfor- 
ceable. He accordingly allowed the defendant's appeal and made 
a decree dismissing the plaintiffs! claim. $ 

The learned Judicial Commissioners judgment on the question 
of law involved was as fqllows :— ' ° 

“ The next question is whether on these facts the defendant 
is liable on the mortgage in suit. On his behalf it is contended that 
the consideration for the mortgage was illegal, while it is urged 
for the plaintiffs that the defendant having accepted his brother's 
liability must satisfy it. The argumentis that there was a civil 
liability on Gajadhar to make up the deficiency and that the defen- 
dant merely undertook that responsibility in consequence of which 
the plaintiffs released Gajgdhar. That was said to be a good, valid 
and'enforceable "consideratiom Whether Gajadhar was or was not 


guilty of the offence of criminal breach of trust, or whether he 


would have on being prosecuted been convicted of the offence or 
not, is not very material. The fact is that he was threatened with 
& prosecution for that offence, which was not compoundable, The 
law on the subject is laid down in the case of  Kishamial v. 
Amansingh (1), and it isto the effect that a mere adjustment by 


Q) (1912) 8 Naw. Le R. 97- e 
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compromise of the private damage.caused to;a.person by. an offence, 
‘which leaves inviolate the public -right to .prosgcute, is 
valid and enforceable in the civil Court* but that every 
agreement to stifle .a-prosecution for.a non-compoundable offence 
is based upon illegal: consideration and is therefore void. :In:the 
present case though there-was no express agreement made by. Rai 
Saheb Sukhdeo not to prosecute Gajadhar, such agreement can be 
inferred - from the threat that unless:the defendant -gave : the: mort- 
*gage bond, Gajadhar would be prosecuted. The defendant was,not 
in,any way liable to the -plaintiffs sand :the : consideration «which 
*prompted him to give the mortgage was to.avoid Gajadhar’siprose- : 
cution, As observed in Mower v. Sadler (x1) there is a distinction 
between getting a security for a debt from the debtor himself and 
getting itfrom a third person .who'is under no obligation t the 
creditor. In the present case,an agreement that there shouldbe 
no-prosecution must -be implied. The defendant .in giving :the 
mortgage to the plaintiffs was actuated by the desire-to 'prevent:his 
-brother’s prosecution. The creditor cannot;by stifling .a..prosecu- 
tion obtaina guarantee for his debt from third parties: Kessowji 
v. Hurjivan (2), My opinion is that the mortgage bond in suit is 
unenforceable and that the : plaintiffs cannot obtain -any decree 
on it.” 

De ilo) K: C. and ‘Parikh forthe Appellants. * 

Dube for the Respondent. EP 

De .Gruyther K. .C.: The mortgage in suit -is uot: illegal. 
Refers to section 23, Indian ‘Contract Act, 1874, Illustration (i). to 
ithe section deals with this class of cases. 

The following cases on stifling „a . prosecution. were cited, : 
Kessowji v. Hurjivan (2); Flower v. Sadler (1) ; Ward.v.. Lloyd (3) ; 
and Kishanlal v. Amansingh (4). 

Dube: The offence of criminal breach of ;trust jis not com- 


- poundable. M 


[Zord Sinha : If the books show falsification, that is -proof of 
defalcation.] : aie - 

[Sir John Wallis : Isnt compounding a felony an offence under 

. the Panal -Code.?} : 

Yes, it is. 

(Lord Sumner; In a case like this, whee neither Court. below 
has heard -the witnesses, our daty ,is ito itry and unravel the 
truth.] ` 


(1) (1882) 10 Q. B, D. 572 (576). (2) (1887) ly L, Ry 11 Bom, 566. 
(3) 7 Scott N. R. 499. (4) 1911) 8i Nag, T.  R.97, 


LÀ 
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Dube cites Lal Kunwar.v. Chiranji Lal (1)and,relies on the P, P, C. 
observations of Bord Atkinson there as regards the presumption to day. 


.be made against afparty who does not give evidence though he is Seth: M T 
.the.principal witness in the case. It is apparent that Rai Sahib since Sates 
\Sukhdeo was.a:very important witness for the plaintif. He was Darbarilal Chowdhry 
summoned to give evidence, but he evaded it. = 

[Sir John Wallis : These people in India semetimes do not like 
going inthe witness-box. I know a man .there proving his good 
:character, by saying that he has never been a witness in his life.] e 

Their Lordships’ judgment was delivered by 


Lord Sinha: This is an appeal from a judgment and deci December, 6. 
of the Court of the Judicial Commissioner of:the Central Provinces, ° TE 
-which reversed-a judgment and decree of the Subordinate Judge of 
‘Damoh ina suit which was filed on-the rrth December, 1916, . 
in order to enforce a mortgage executed by the defendant on the 
sth March, 1913. , 

The case has been tried under peculiarly unsatisfactory cir-° ki 
cumstances, The plaint was registered on the and Jantary, 1917. 
No written statement ,was -filed, ‘but only oral:statements of the 
pleaders on both sides recorded, and;issues were -framed on these. 
The evidence was beard from time to time and.atlong intervals, 
and appears to have taken altogether a period of nearly three 
years. Judgment.was pronounced by a Subordinate Judge who 
-had,not heard, any of the withesses except two, and even of, these 
one,had been partly examined by his predecessor in office. The 
result is,that;in a case yhich entirely depends -upon questions 
of fact, neither of the Courts dealing with the case had -the 
benefit of seeing the witnesses.-and had to appreciate the evi- 


dence recorded by another Judge. Under these circumstances . 
their.Lordships are unable £0 attach the same importance as they 
otherwise would to the findings of fact of the Trial Court, and it is E 
necessary that they should feel*convinced that the judgment 

, Of, the Judicial Commissioner under appeal is wrong before they . 


-çan advise ,that it should ,be-set aside. 
‘Che;plaintifis alleged that :the defendant executed the mort- 
gage in question after having received the sum of Rs. 7,000 in cash, 
and they. prayed; for the usual mortgage decree. s à 
The defendant admitted the .execntion in the mortgage . but 
„denied that he had received the consideration alleged and also 
„that he owed.any .money to or had received any money;from the . 
plaintiffs. . 
(x). (1909) :1, L. B. 32.A11.104 ; L. R, 37 1A. 1; yrC. Lj. 172, 
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BC Itis obvious that the onus of proving this defence lay on him, 
1927. and lay heavily, seeing that it is inconsistent with pis own ad- 


— 
Seth M. 1 missions in writing hereafter referred to, Ie id necessary to scruti- 


since deceased nise the defence story in detail and to see whether it is corrobo- 
Darbarilal ‘Chowdhry ated in every material part in such a way as to neutralise the effect 
— of these admissions, For that purpose, such of the main facts as are 
Lørd Sinha. "n 
pint not in dispute may be stated as follows :— 
The plaintiffs have their principal shop at Damoh, which is 
e called “ Badi Dukan." Rai Seth Sukhdeo was its Munim, The 
plaintiffs had also a. branch shop in the Mawganj quarter of that 
"town, doing only grain business, It was usually called the “Adat 
* shop. Inthat shop the defendant's brother, Gajadhar, was the 
managing partner without any share in the capital In the Paki 
Rokad (fair cash book) of the Adat shop there are three ‘debit 
entries in the handwriting of Gajadhar:showing that the following 
sums had been advanced to the defendant on the dates mentioned 
(07 70 against them :— 
(1) Rs. 2,600, dated 13th February, 1913. 
(2) Rs, 3,400, dated rath February, 1913. 
(3) Rs. 1,000, dated ryth February, 1913.- 


Total Rs. 7,000 . 

The Sar&a? or acknowledgment book of that shop contains 
acknowledgments of the defen lant irfhis own handwriting purport- 
ing to have been written on these dates and admitting these loans, 

The plaintiffs alleged that the defendant had borrowed from 
their Baldi Dukan Rs. 7,000, and given the mortgage in suit in 
order to satisfy the debts due by him to the Adat shop as evidenc- 

w^ t ed by the above documents. What the defendant had to say with 

reference to these facts will be apparent from the following state- 
ment made for him by his pleader on the sth December, 1917 :— 
* A few days before the execution of the bond in suit, Gajadhar 
7 had gone to Jubbulpore in connection with the defendant's marriage, 
During his absence Rai Sahib Seth Sukkdeo found some money short 
in the Adat shop and wired to Gajadhar to come back. When Gaja- 
* dhar dame he was threatened by Rai Sahib Sukhdeo with prosecu- 
. tion and arrest for the alleged defalcation. As Rai Sahib Sukhdeo 
holds the position of an Honorary Magistrate and is an influential 
. man, and as Gajadhar was the only person of the defendant's family 

s to arrange for the marriage of the defendant, the defendant, in order 
* to avoid the threatened prosecution of his brother executed a 
sarkat for Rs’ 7,099 in favour of Badi Dukan as required by Rai 


* 
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Sahib Sukhdeo. (The judicial Commissioner states in his judg- 
ment that the word$ Badi Dukan appear to bea clerical mistake. 
It should have been*Aáat shop). In order to give a colouring of 
truth Rai Sahib Sukhdeo coerced the defendant into showing in the 
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sarkai that the amount of Rs. 7,000 was taken on three different Darbarilal al Chowdhry 


dates. None of these items was taken as a loan. The amount of de- 
falcation was said to be Rs. 7,000. By executing the sara? the 
defendant avoided complications during his marriage. On return of 
the'marriage party the said Munim again threatened the defendant * 
that he would prosecute unless a mortgage deed for 7,000 was givep, 
as there was no security for the sarkat debt. The defendant- 
subsequently learnt that there was no shortage of money in the 
Adat shop. The bond is therefore void for want of consideration 
and also because it was executed under undue influence, coercion 
and for stifling prosecution for a non-compoundable offence,” 

This story is entirely denied by the plaintiffs, and it is their 
case that the three loans in February were actually advanced from 
the till of the Adat shop by Gajadhar to the defendant*on the 
three different dates as shown in its books. : 


' The real question, therefore, i is whether the defendant had in 
fact borrowed from tle Adat shop those three sums of money, 
amounting to Rs. 7,000, for the satisfaction of which the mortgage 
is said to have been executed. The Judicial Commissioner 
considered that the mere fact of the actual payment beforeethe 
registering officer or the ultimate removal of the money to the Badi 
Dukan did, not affect the question as the consideration of the ` 
mortgage bond was intended to satisfy the defendant's liability to 
the Adat shop. The crucial question is the defendant's antecedent 
liability to the Adat shop. i 


The defendant and his brother, Gajadhar, denied that any 
such advance was made, and, though the Trial Court did not 
beliéve their story, the Judicial Commissioner came to the conclu- 
sion that no cash loans were takef by the defendant from the 
Adat shop, and that the aeknowledgments in the sarkat-book and 
the entries in the Pakki Rokad were made under the circumstances 
spoken to by them. He considered that their evidence received ' 
material corroboration fro m the following circumstances :— °” 

(a) ‘A telegram dated the 14th February, 1913 (Ex. D. x), from 
Damoh, addressed to Gajadhar at Jubbulpore, to prove that: 
Gajadhar was not at Damoh on the 14th February. 

(6) The non-production by the plaintiffs of the Katchi Rokad 
(or rough cash boek) of the Adat shop for r9»3, which would be 


Lord Si Sinha. 
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P.C. : the best evidence of the transactiohs' in that month as it would 
igaya: contain'entries made from day to:day. j 

San nir: (©) The fact that though all the account bocks" were sien. by 


since” doce subordinate clerks, the only entries in the Pakki Rokad (or- fair 
DarbaiilahChowdhry - cash book), which was written: up at: varying intervals from ‘the 
— o Katchi Rokad, which were in the handwriting: of Gajadhar, . were 

Tord se under the dates 13th to the 17th February. 

(d) The failure of the’ plaintiffs to call the Munim Sukhdeoj. 
Who died before the hearing was actually concluded,. but who: 
could. have been called on several previous'dates when 'the case: 
Whsr heard, and: 

(e) The evidence of several witnesses which proved: that: some! 
credit entries in their’ names were falsely made: after the 17th 

. February: in the: Pakki Rokad of "the- Adat shop to square’ up’ 
corresponding debit entries which were equally fictitious and which 
had been made before the 17th’ February in’ order to'coverup . 
- 7*7  *defalcations or deficits, whether:Gajadhar was himself’ guilty of the 
same or not; 

It was argued before their Lordships: that’ none’ of the circum- 
stances above related either singly or taken together justified the 
Judicial Commissioner in accepting the C€fendant's story. 


Taking.the telegram first, it purports: to be-sent by Nathoolaly 
is addressed to Gajadhar c/o Kodoolal: Dasratlal, Jubbulpore, 
and is despatched from Damoh at $25 p.m. The contents are: 
as follows $— " : 
` “Come by: first train soon.” ° 

Nathoolal, examined as &: witness: on behalf of the defendant; 

‘stated that the Munim Sukhdeo sent for him in Magh, 1968: 

. (February, 1913), and asked for Gajgdhar's address at Jubbulpore;: 

he having left Damoh:a day or two before, that he gave the address 

and thereupon the Munim senta telegram (to Gajadhar) through 

his man, but he did not know its contents, Gajadhar deposed 

i that Ex. D. 1 was the telegram he received. He had gone into the 

interior of the district when the telegram was received by his 

relative to whose care it was addressed. He got it on his return 

from the interior to Jubbulpore, and he immediately returned to 

*  Damoh, which he reached on the 17th or 18th February, The 

Judicial Commissioner came to. the conclusion that Gajadhay was 

not at Damoh on the r4th February, 1913, and that the evidence 

s of the plaintiffs witenesses- that the three different sums of money. 

* were actually.advanced by Gajadhar to the defendant on the dates 
shown in the account books could not be accepted, 


ame 
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It is urged ,on behalf of the plaintiffs (appellants) that even 
though the telegram was sent on the 14th February, Gajadhar 
might have been &t,Damoh during business hours on that date, 
as the telegram was not despatched till 8-25 p.m. This depends on 
the distance between the two places, Damoh and Jubbulpore, and 
the times of the train service between them. That argument was 
apparently not urged, either before the Subordinate Judge or the 
Judicial Commissioner, both of whom were ina better position to 
deal with it than their Lordships, who are, therefore, unable to hold 
that the ‘Judicial Commissioner was wrong in holding that the 
telegram was conclusive to show that Gajadhar was not at Dafngh 
on the r4th February. _ 

It would further appear that the entry of the 17th February is 
equally fictitious, eyen if itistassumed that Gajadhar returned to 
Jubbulpare on the 17th and not on the 18th. The telegram 
purporting to come as it did from Nathoplal, an.employee of the 
Adat shop, was as an urgent summons to return and could not but 
convey that something serious had occurred in connection, with the 
Adat. shop, and it is difficult to believe that on the very day 
Gajadhar returned to Damoh he should lend a fürther sum of 
Rs. 1,900 to his: brothem, and thereby commit another grave 
irregularity in connection with the cash of the shop—for such it 
was alleged to be by evidence on the plaintiff's side. 

The next question to gonsider are the facts mentioned as 
(4) and (c) above. ° 

As regards the Katchi Rokad,» this is what the Judicial 
Commissioner says:— ° 

“Pakki Rokad is not written from day to day, but is written at 
the convenience of the clerks when they get time. It is the 
Katchi Rokad in which transactions are entered at the very time, 
These are copied in the Pakki Rokad afterwards at the convenience 
of the clerks. It is therefore the, Katchi Rokad which is the 
really important document, If these amounts were really advanced 
in cash to the defendant, as was the *plaintiffs' case, they must 
have found place in the Katchi Rokad. Though the defendant 
had made determined efforts “to get the plaintiffs to produce the 
Katchi Rokads of the Adat shop, they failed to produce them: 
No -satisfactory explanation was given for their non-production, 
and the plaintiffs merely made a bald statement they had not got 
any Katchi Rokad of that shop. It was never alleged by the 
plaintiffs that Gajadhar had removed them. Rampal’s evidence 
given as D. W. 9, to the effect that the Batch Rokads of the 
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Adat shop were with Gajadhar cannot, therefore, be believed. 
Gajadhar hal already been divested of all hise powers over the 
Adat shop, and it seems very unlikely that he Would have been 
permitted to retain these books or to remove them, From hearing 


. to hearing the defendant was pressing for the production of the 


Katchi Rokads and still no suggestion was made on behalf of the 
plaintiffs till Rampal was examined that these had been taken 
away by Gajadhar." Í 

e Similarly as regards the entries in the Pakki Rokad, the 
Judicial Commissioner observes :— 

* "There is one very important circumstance for which no ex- 
planation has been offered for the plaintiffs. All the account books 
were written by subordinate clerks. On no other days were any 
account books of the Adat shop writfen by Gajadhar. It was only 
the Pakki Rokad of 13th February, rgr3 ‘to 17th February, that 
was written by Gajadhar, Gajadhar swears that he had gone 
through the whole of the Pakki Rokad for that year and that on 
no other date were any entries made by him. This has not been 
denied by the plaintiffs The extraordinary circumstance of 
Gajadhar writing Pakki Rokad only on these particular dates 
could not have been a mere acciden "Etwas apparently done 
with the sole object of preventing the defendant from subsequently 
denying his liability for these items, The plaintiffs’ Munim was, 
it appears, taking all possible precautions to cover the real nature 
of the debits and to give them an appearance of ordinary loan 
transactions which the deféhdant may, not subsequently deny, 


otherwise there was no meaning in Gajadhar writing the Pakki 


Rokad only on these four days." 

Their Lordships are unable to hold that the Judicial Com- 
missioner was wrong when he says with reference to the above as 
follows ?— 

“The fair conclusion to be drawn from these circumstances is 
that the Katchi Rokads of the Adat shop were intentionally sup- 
pressed by the plaintiffs, and that their production in Court would 
have gone against them. The entrjes in the Pakki Rokad of these 
particular dates were made by Gajadhar after his return from 
Jubbplpore. These circumstances support the defendant's allega- 
tion that they were all made on one day. Gajadhar’s statement 
that different dates against the different items debited to the 
defendant were put in order to ward off suspicion cannot be said 
to be without any foundation." 

As regards (d) Hie Judicial Commissioner says:— 


e^ 


e 
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"The absence of the evidence of Rai Sahib Sukhdeo in the 
case is also remarkable. He was the principal person involved in 
all these transactions,ahd could have given us the first hand account 
thereof. He could have denied on oath the allegations male by 
the defendant and his witnesses, and his cross-examination by the 
defendant would have elicited several points. He attended the 
Court on many hearings and should have been the first witness to 
be put in the witness box on the plaintifs behalf. The principal 
evidence of the plaintiffs began on roth December, 1918, and” 
Sukhdeo was alive till the end of May following. It was said that 
from before roth December, 1918, till his death, Sukhdeo was if 
and unable to give his evidence. This illness did not, however, 
prevent his going about on toyr in the interior of the district and 
travelling by train, as is apparent from the order-sheets of the 4th 
March and the 15th April, rgrg. He was intentionally kept back, 
the idea perhaps being to put him as the last witness on'the 
plaintiffs! side." 

Their Lordships are again unable to hold that this inference 
is unwarranted, or that on the facts established,.the learned 
Judicial Commissioner vain error in finding material corroboration 
of the defendant's story. 


As regards the last-mentioned circumstances of corroboration 
noted as ( €) above, Gajadharss evidence was that in the books of 
the Adat shop certain items had been debited on dates prior td the 
17th February, 1913, in the names of certain persons, thdugh the, 
transactions never took pMce. The effect was to withdraw so 
much money from the till. These bogus debit entries were squared 
up by corresponding credit entries made after the 17th February, 
ie. after the defendant had undertaken the liability of Rs. 7,000 
as being defalcations for which his brother was‘responsible. If the 
question of these defalcations rested qn the evidence of Gajadhar 
alone it would have been difficult to accept the story of the alleged 
deficiency. But the Judicial Commissioner*found that some, though 
not all, of the alleged bogus’ entries were proved to be such by 
independent and disinterested "witnesses who proved that the 
credit and debit entries in question appearing in the plaintffts’” 
books, and purporting to be records of transactions with those 
witnestes or their firms, did not appear in their own books of 
account, and that so such transactions took place in fact. It was 
hardly to be expected that. such independent evidence would be 
available in respect of all the various items relied upon by the 
defendant as bogfs items, But the books ase sufficiently dis- 


231 


254 


P. 


n 





1927. 
C 
Seth Magadnial, 
stice deceat 
Ys n 
Darbkfilal Chgwdhry 
Lord Sinha. 


^ 


——À 


THE CALCUTTA LAW JOURNAL. [Vou XE, VIT. 


credited if a certain number are proved which precludes the 
possibility of error oraccident, and their Lorqships ar unable to 
hold that the Judicial Commissioner was wrong in holding that 
the evidence of the witnesses examined by the defendant left 
no reasonable doubt about there having been defalcations and 
deficits. 

In the result the Judicial Commissioner E the story 


ofthe defendant, and held that the acknowledgments in the Sarkat 


book were given and the mortgage in suit executed by the 
deféndant under the circumstances alleged by him. 

Their Lordships consider that no sufficient reason has been 
shown to disturb these findings of fact, which are sufficient to 
dispose of the case. e 

The plaintifs having made a substantive case as to the 
consideration for their mortgage, cannot now be allowed to shift _ 
their ground and urge that the defendant accepted the civil liability , 
of his brother Gajadhar for the defaleations which he alleged 
and which they denied. ‘Their Lordships, therefore, consider it 
unnecessary #0 go into the question whether a creditor can or 
cannot by stifling a prosecution obtai Da | valid guarantee for his 
debt from third parties. 

Their Lordships will humbly advise His Majesty that the 
judgment and decree of the Judicjal Commissioner should be 
affirmed, and this appeal dismissed with costs. 

` Downer and Johnson : Solicitors for the Appellants. 

T. L. Wilson & Co : Solicitors for the Respondent. 
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.CRIMIN AL. REVISION. 


e 
Before Mr. Justice Cuming, Mr. Justice Graham, and 
Mr. Justice Cammiade, 


SYED AMBAR ALI 


2. 
PIRAN ALI AND OTHERS,* 


Possession—Criminal Procedure Cede (Act V of 1898), Sec, 145—Actual possess 
sion —Lawful possession — Symóolical possession given by Civil Couri—Title— 
Dispute. : x e 
Per Cuming and Cammiade. 9. (Graham, J dissenting): [n execution 

of mortgage decree, the mortgagee purchased on the roth May, 1923, the 

holding of the second party comprisigg arable lands and two homesteads. The 

purchaser sold his rights to the first party in October and November, 1923. 

The first party applied to the Court and was put in symbolical possession on 

the 23rd July, 1925. The second party remained in actual possession, egrew 

winter paddy on the land and harvested it, The first party on the 30th April, 

1926 applied to the Magistrate for possession under the provisions of section 

145 ofthe Code of Criminal Procedure : 


Held, that notwithstanding the symbolical possession given by the Civil 
Court, as the second party fiin actual possession, he was entitled to retain 
possession until evicted therefrom in due course of law. 


Per Graham, 9: That the possession delivered’ to the first party under a 
Civil Court decree should be maintained and the first party should be given 
possession. ° 


That no Court ought to recognise such epossesslon as was claimed by the 
second party, ° 


Per Cuming, 9: The aim and object of section 145 of the Code of Crimi- 
nal Procedure is the maintenance and preservation of the public peace and 
üothing else. No rights are to be decided under it. [tis for this reason that 
the revisional power of the High Court was expressly excluded under the Code 
before 1923. 


Per Cuming and Cammiade JF: Whit the Magistrate has to decide is, who 
is in actual possession, He is not to decige the merits of the claim of the parties 
x , . 
to a right to possess the subject of dispute. 
e 


The ‘actual possession’ means ‘agtual physical possession.’ 


Per Cuming, 9: Actual possession is not the same asa right to possession 


nor does it mean lawful or legal possession. . 


Peg Graham, F: Possession means lawful possession, and not possession 
taken by force in defiance of law. 


*Criminal Revision No. 645 of 1927, against the order of the Additional 
Sessions Judge of Sylhet, dated the 23rd May, 1927, affirming that of Moulvi 
Abdur Rahim, Extra Assistant Commissioner of Sylhet, dated the'6th December, 


1926. . » 
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Per Cuming and Cammiade, JJ: Asthe first party was not ousted within 
two months of the date of the Magistrate's order dated the *3rd Jung, 1926, the 
second party was entitled to retain possession, e * 

fer Cuming, F: The person who has obtained symbolical possession is not 
necessarily in actual possession. . 

The Magistrate had jurisdiction as there was dispute as to who was iu 
possession, 

Per Graham, J: As the dispute was finally decided¥ia the Civil Court, there 
qnas no dispute, and the Magistrate had no jurisdiction and the proper course 
would have been to take steps under section 107 of the Code of Criminal Procedure 
against the aggrieved party or parties, 

Application for Revision under section 435 of the Code of 
Criminal Procedure. 

The material facts appear from the judgment of Cammiade, J. 

The following judgments were delivered : 


Graham, J :—In this case a Rule was issued calling on the 
Deputy Commissioner of Sylhet and the opposite party to show 
cause why the order of the Extra Assistant Commissioner of Sylhet 
dated the 6th December 1926 under section 145 of the Code of 
Criminal Procédure declaring the party (now the opposite party) 
to be entitled to retain possession off9frtain land should not 
be set aside on the ground that the learned Magistrate erred in 
law in not upholding the possession delivered to the petitioner : 
(1st party) under a Civil Court decreg against the opposite party 
Piran Ali. 

On the particular facts:in this case tpe Magistrate’s order is in 
my opinion manifestly wrong, and he ought, I think, to have main- 
tained the decree of the Civil Court, and the possession given by it 
subsequent thereto : Atal Hazra v. Uma Charan (1); Abhoy Mondol 
v. Basu Rai (2) and Kunja v. Khetra (3). The petitioner, rst party, 
obtained possession of the land in question through the Civil 
Court on the a3rd July, 1925, "and it is clear that the opposite 
party No. 1 Piran Ali (opposite parties 2 and 3 are his sons) has 
throughout wilfully ignored the decree, and in treating the litiga- 
tion as if it had never taken place. dn my judgment itis not right 
that the Criminal Court should support him in this attitude. 

The view taken in the Courts below seems to be that, however 
much right may be on the side of the rst party, the only thing that 
counts is actual possession, and that, possession being with the 
and party, that party must succeed no matter how that possession 


(1) (1916) 23 C. L. f. 555 ; 20 C. W. N. 796. . 
(2) (1922) a7 C, W. N. 267. (3) (1901) I. Le R. 29 Calc. 208. 


` 
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may have been obtained. I cannot persuade myself that this is sound 
law. Possession, a$ I understand the word, means lawful posses- 
sion, and not possession taken by force in defiance of law. No 
Court ought in my opinion to recognise such possession as is claim- 
ed here by the and party. Thelaw is proverbialy an ass, but 
Ido not think it can for a moment countenance such a state of 
things as must necessarily follow if the decision, which has been 
arrived at in this case, is affirmed. The land in question was 
formerly in dispute between the parties, and one of them" 
went to the Civil Court, and in due course obtained a decree 
followed by possession. The and party ignoring that decision” 
again took possession of the land, and upon the rst party com- 
plaining to the Magistrate be „is informed that, though he has 
right on his side, the 2nd party is in de facto possession, and, that 
being so, is entitled to retain such possession until evicted in due 
course of law. In other words the rst party, having already bten 
successful in the civil litigation, is to be again compelled to have 
recourse to the Civil Court, and that within about a yedr of the 
passing of the decree. (The police report was dated the 29th May 
1926). From the point of view of the 1st party the position 
seems to be a hopeless * one Nand the result appears to be due 
to making a fetish of possession. No doubt itis true that in cases 
under section 145 of the Code of Criminal Procedure possession of 
the land in dispute is the only “point to be decided. But it must, 
I think, be lawful possession which the Court can recognise, and 
not the possession of a trespasser and wrong-doer. 


There is another aspect of the matter. The section relates to 
disputes regarding land, In this instance the dispute had been 
finally decided in the Civil Courj. That being so, there was no, pro- 
perly speaking any, dispute, the Magistrate had no jurisdiction, and 
the proper course would, it seems to me, have been to take steps 
under section 107 of the Code of Criminal Procedure against the 
aggressive party or parties. * toe 

For the above reasons I "would make the Rule absolute on the 
ground on which it was issued, and set aside the order declaring the 
and party to be in possession of the land,leaving it to the Magistrate ` 
to proceed under section 107 of the Code of Criminal Procedùre, 
if the atloption of that course is deemed ito be necessary. 


As my learned brother is of a different opinion the case will be 
laid before the chief justice iu order that it may be referred toa 
third Judge. ` f 
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Cammiade, J :—Briefly the facts found by the Magistrate are 
as follows :— . 

The land in dispute is the holding of Piran Ali, ‘the second 
party. It was soll in execution of a decree and was purchased by 
the decree-holder, Mathura Nath Das. The sale was confirmed 
on the roth of May 1923, Mathura soll his rights to the first party 
by two deeds executed respectively in October and November 1923. 
The first party obtaine 1 delivery of possessio; through Court on 

ethe 8th of July r925. The property consists of about 14 bighas of . 
land, comprising arable lanis ani two homesteads in the occupation 
vf the second party. The latter were not removed from the 


- homestead at the time delivery of possession was given. All that 


the peon did was to real his writ and plant a bamboo on the arable 
land. Aus paddy was standing on*hat land at the time possession 
was delivered. The second party reaped this paddy. The rst 
party instituted criminal proceedings, which were dismissed. The 
second party then grew winter paddy on the land and harvested it. 
The first party attempted to take possession in April and was 
resisted. He then applied for possession unler the provision of 
section 145 of the Criminal Procedure Code. 

These being the findings, the Maggie. was, in my opinion, 
right in declaring that the sec ond party were in possession. 

The law provides summary remedies for the recovery of 
possession when the party in possession is ousted unlawfully. 
These remedies are provided in section 145 of the Code of 
Criminal Procedure and sêction 9 of the Specific Relief Act. A 
person entitled to these remedies must apply to the Court within 
the time prescribed ; and, if he fails to apply within such time, he 
can only fall back on the ordinary remedy, namely a suit. 

It is expressly provided in sectidh 145 that the Magistrate will 
uphold the possession of the person whom he finds to be in 
possession, except in cases when one of the parties had been 
ousted from possession within, two months of the date of the 
Magistrate's order passed under the first sub-section of that section. 
In this case, the Magistrate’s order ¿js dated the 3rd of June 1926. 
.As the Magistrate has found that the second party had been in 
posgession at least from the month of August previous, no other 
order was possible except the one the Magistrate has passed. 
In these circumstances I would discharge this Rule. i 

On account of this difference of opinion, the Rule came on for 
hearing before Mr. Justice Cuming. 

Babu Hemendra Kumar Das for the Petitioner. 

e . 
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Babu Nripendra Chandra Das for the Opposite Party, 

: C. A. V. 
The following judgment was delivered by 
Cuming, J:—This Rule was granted on the following ground. 

"That the learned Magistrate erred in law in not upholding the 
possession delivered to the petitioner under the Civil Court decree 
against the opposite party Piran Ali.” Owing to a difference of 
opinion between my learned brother Graham and my learned 
. brother Cammiade the case has been laid before me for decision. 
The facts will appear to be these. 


The land in dispute was originally the holding of Piran Ali, 


the second party. The land was mortgaged. The mortgagee 
obtained a decree on his mortgage, sold the property and purchased 
it himself, He sold his interesteto the present first party and the 
first party applied to the Court and was put in possession on the 
23rd July, 1925 by the planting of a bamboo. In other words he 
was given symbolical possession. The second party remained in 
actual possession, Then on the 3oth April 1926 the first party 
applied to the Magistrate. Proceedings were drawn up under 
section 145. The Magistrate found the second party in possession 
and declared him entit possession. 

Against this order the RMe has been obtained, 

The first party argues that as possession was delivered to him 
on the a3rd July, 1925 by the Civil Court the Magistrate is Sound 
to maintain that possession. 


The opposite party contends that» all the Magistratb has to 
determine is who is in actual possession at the time or within two 
months of the proceeding and to declare him to be entitled to 
possession, Each party bas cited numerous rulings to support 
his contention, The first partyerelies on the cases Shama Soondery 
v. Messrs. Jardine, Skinner & Co, (1); Rat Mokun Roy v. Mr. J. P. 
Wire (2); Raneegunge Coal Association Limited v. Hem Lall (3); 
In re Chutraput Singh (4); Im the matter of the Petition of Gobind 
Chunder Moitra (5); Abhoy, Mondol v. Basis Rai (6); Atal Hasra v. 
Uma Charan (7); Gulraj v. ° Shejh Bhatoo (8); Kedar v. Lalit (9) and 
S. Gordan Sims v. Johurry Lal (10) while the second party relies 


(1) (1866) 6 W, R. Cr. 1o. (2) (1871) 16 W. R. Cr. 24^ 
(3)* (1875) 24 W. R, Cr. 17. (4) (1879) 5 C. L, R. 200. 
(5) (1881) L Lẹ R. 6 Calc. 835. (6) (1922) 27 C. W. N. 267. 
(7) (1916) 23 C. L. J. 555 3 20 C. W. N. 796. 

(8) (1905) I. L. R, 32 Calc. 796. (9) (1905) 2 C. Le, J. 147. 


(16) (1901) 5 C, W. N. 563. 
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on Lowsen Santal v, Kali Charan Santal (1):; Hasari v. Nafar (2):; 
Atul v, Srinath (3); Rakhal v, Makham Lal (4); Kelada v, Danesh 
(5) and Skhahkabaj v. Bhajakari (6). A copsbderation of these 
decisions undoubtedly would go to show that the rulings cited by 
each party support the view he would have taken and in this view 
the matter probably should go before a Full Court. But asa 
Judge sitting alone I have no power to make such a reference. 
So far as I am concerned this is perhaps fortunate for in view of 
the contrary decisions, I am able to approach the question 
unfettered by former decisions and to decide it on the plain and 
qmiple words of the section itself. With great respect to the 
learned Judges who are responsible for some ofthe decisions I 
cannot but feel that the exact words of the section and the purpose 
for which it was enacted have bedh sometimes lost sight of. The 
aim and object of the section is in my opinion the maintenance 
and preservation of the public peace and nothing else. No rights 
are to be decided under it. It is no doubt for this reason that the 
revisional,power of the High Court was expressly excluded under 
the Code before 1923. I willtherefore cite the material portions 
of the section Which are these : 

“Whenever a District Magistrate, S isional Magistrate or 
Magistrate of the first class is satisfied "d a Police report or other 
information that a dispute likely to cause a breach of the peace 
exists concerning any land or watergor the boundaries thereof 
within his jurisdiction he shall make an order in writing stating the 
ground of'his being so satisfied and requiring the parties concerned 
in such dispute to attend his court in person or by pleader within 
& time to be fixed by such Magistrate and put in written statements 
of their respective claim as respects the facts of actual possession 
of the subject in dispute.” $ 

The word “actual” requires to be heavily underlined, It is the 
omission I think to consider the meaning of the words “actual” 
which has led to the numerous conflicting rulings in this Court, 

Subsections (2) and (3)*are not material, 

Subsection (4) runs— 

The Magistrate shall without reference to the merits of the claim 
of any such party to a right to possess the subject of dispute peruse... 
eerie ünd if possible decide whether any and which of the 


(1) (1904) 8 C, W. N. 719. (2) (1917) 22 C. W. N, 479, 
(3) (1919) 23 C. W. N. 983. (4) (1927) a1 C. W. N. 964. 
(5) (1905) L L. R. 33 Calc, 33; 2 C. L. J, 271. 
(6) (1921) L L. R. 49 Calc. 177. 

. 
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parties was at the date of the order before mentioned in suck 


-fossessio of the sgid subject. Proviso (1) may be also noted. It is 


not necessary to cite it at length. The material portions of this 
sub-section are the words I have underlined. "What is abundantly 
clear is therefore that what the Magistrate has to decide is, who is 
in actual possession. 

The word suck possession obviously refers to the actual possession 
mentioned in sub-section (r) He is notto decide the merits of 
the claim of the parties to a right to possess the subject of dispute. 
The section specifically states he is not to. What then does actugl 
possession mean. As I understand it, it means actual physical 
possession. It means the possession of the person who has, if, I 
may put it so, his feet on the lamd, who is ploughing it, sowing or 
growing crops on it entirely irrespective of whether he hasany title 
or right to possess it. Actual possession is not the same „asa 
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right to possession nor does it mean lawful or legal possession. If aee 


the Code had meant lawful or legal possession I presume it would 
have said so, The very fact that the expression actual possession is 
used shows that the Legislature was contemplating a possession 
other than lawful or 1, This is clear from sub-section (4) for 
the Magistrate is not to detékmine who has a right to possess. 


The person who has obatond what is known as symbolical 
possession is not necessarily iw actual possession. If he were, the 
expression ‘symbolical’ would be meaningless. If the Magistrate 
must maintain, as has been held in sofe decisions, the possession 
given through the Civil Court he must at once do what the section 
expressly says he shall not, namely determine who has a right to 
possession and to whom the Civil Court has given possession, in 
other words determine the right to possession. 

Actual possession is not necessarily lawful possession. It may 
be the possession of a trespasser witWout any title whatever. 

The Magistrate is expressly prdhibitede from determining whe- 
ther the possession is lawful or not, in other words whether the 
person in possession has any tifle or right and to say that the Court 


has to decide whether the possession is lawful or not, that is to say,” 


that the Court isto do the very thing which the section expréssly 
prohibits him from doing. i 

To contend that because the Civil Court has decided who has a 
right to possession that there is no longer any dispute isto ignore 
reglities, : 

There is no doubt possibly no dispute as to Title, but does not 
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Cermna. prevent-there being a dispute as to who is in possession, 
1937. What the Civil Court had decided in this ease. was “who had a 
S ved Aabar Ali right to possession, not who was in possession. It is not correct to 
DO. say that in these circumstances the decree-holder or person having 
Visita a tight to possession has no remedies, He had, They will be 
Cuming, F. found in O. 21, rules 97, 98, 99 of the Code of Civil Procedure, It 
isforthe decree-holder to avail himself of the provision ofthe 
« Code to obtain real and effectual possession. I therefore agree with 
my learned brother Cammiade. The Rule stands discharged. | 
wal T. M. Rule discharged. 
x 
e 
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Myurdér— Motive — Intention — Penal Code (Act XLV of 1860), Secs. 302, 326 — 
Reference—Criminal Procedure Code (Act V of 1898), Sec. 374——-Misdirectton 
to jury—Presumption—Natural or probable consequences of act. 


Per Cuming, F: When facts as regards murder are clear, it is immaterial 
that no -motive has been found. The motive which induces a man to do any 
particular act is known to him and to him alone. At the highest the prosecution 
can only suggest what is orgmay be the motive for any particular act. It may be 
known only to the assailant or possibly to the deceased and it is quite impossible 
to prove. e 

Per Mukerji, Y: Motive though not a sine qua non for bringing the offence 
home to the accused is relevant and important on the question of intention. 

Per Curiam The questions of misdirection to jury arè of less importance 
in a case of reference under section 374 of the -Code of Criminal Prooedure, for 
in a case of reference the High Court has to come to its own independent 


® Criminal Reference No. 8 of 1927 and Criminal Appeal No. 618 of 1937 by 
and against the orderof T. B. Jameson Esq. Additional Sessions ‘Judge’ of 
24 Pergannahs, date® the 12th August, 1927." 
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conclusion as to the guilt of innocence of the accused person independently cf 
the verdict#of the j jay. or of the opinion of the Judge. 

Per Cuming, F: The man who plunges knifeinto & man's stomach isto be 
held to intend to. cause death or such bodily injury as is likely to result in death, 
for a man is presumed to intend the natural consequence of his action. If he 
had not that knowledge or intention in the circumstances and he did the act 
with some other knowledge or intention then it is for him te prove it, for that i is a 
fact peculiarly within his own knowledge. 

Per Mukerji, Y: The presumption that one must be taken to intend the 
natural or probable consequence of bis act~a rule of English criminal law which 
originally was a rule of evidence but now acquired the dignity of a legal mazim— 
is not always quite easy to apply to the Indian criminallaw in view of tfe 
distinction that the Indian Penal Code makes between intention and knowledge. 
As to knowledge much depends on the intellectual capacity of the actor. 


Reference under section 374 of the Code of Criminal Procedure 
and Appeal by the Accused, 


The accused was found guilty of murder under section’ 302 
Indian Penal Code. 


The material facts appear from the judgment. 


Mr. Camell, Babus Suresh Chandra Talukdar, Surajit Chandra 
Lahiri and Basanta Rh Sen for the Accused. 


Babu Lalit Mohan SanyM for the Crown. 


C. A, V. 


The judgments of the Court were as follows : * 
Cuming, J: This is the case ofne Hazrat Gul Khan who has 


_been tried by the learned Additional Sessions Judge of 24-Perganas 
sitting with a jury; "The jury found him guilty of murder under 


section 302 ‘Indian Penal Code. The learned Judge agreeing with 
the verdict of the jury has sentenced the accused to death ; and 
his case has been referred to this Court under section 374, Cri- 
minal Procedure Code for confirmation of the sentence, The 


‘accused has also. preferred an appeal against his ‘conviction and 


sentence. * 


I may here note that the accused Hazrat Gul Khan was tried 
on the same charge orice befofe, In that trial the jury unanimously 
acquitted him, ‘The learned Sessions Judge who tried 
the case referred the case to the High Court and a retrial'of the 
case was ordered. 

` "The facts of the case are shortly these. The accused Hazrat 


. Gul Khan and the deceased Mahammad Alim whom he was accus- 
ved of murdering are Peshwaris. The deceased was the brother- 


in-law.of the accused, On the day of occurrence the 6th of Novem- 
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ber 1926 at about 8 or 9 P, M. Hazrat Gul Khan and a number of 
other persons were sitting in a certain daitak Rhana attached to 
the house in which the deceased Mahammad *Alim lived. Maham- 
mad Alim was lying ona &Áa/ía. The accused Hazrat Gul Khan 
came there and after some time got up and went to a certain water 
pot taking a drink of water. Ashe did so on passing the &hatia 
on which Mahammad Alim was lying he pulled outa knife and 
struck the deceased Mahammad Alim in his stomach. The accused 
‘then ran away pursued by some of the witnesses. On their 
way they met one Gul Hamid who is a watchman in the service 
»f the Railway Company at Naihati Railway station. They told 
him to try to arrest Hazrat Gul Khan. These witnesses then went 
to the ¢kana. The fthana officer behaved with what can only be 
described as great slackness, They did not take the trouble of 
recording the statement these persons made to them or of taking 
cognizance of the case, They told them to fetch the wounded man. 
The witnesses returned to fetch him and found him dead. They 
then took the dead body of the deceased to the thana and a first 
information was then recorded. Meanwhile the accused Hazrat 
Gul Khan was arrested at or near Naihatj railway station by Gul 
Hamid and some other railway servantfand brought to the shana, 
n charged with murder. 
The defence is a plea of innocence. e states that he was arrest- 
ed ashe got dowa from the train having come from a place called 
Metiabrug He did not himself suggest why he had been falsely 
accused ofthe charge, It is suggestede that some one else, per- 
haps Habil Shi one of the witnesses committed the deed and 
for some reason or other, which is not given, Hazrat was accused 
of doing it. 






*. 

Now, the two principal witnesses against the accused are Habil 
Sha and Ab lul Kayan. Habil, Sha is a man of some 60 years ol 
age and Abdul Kayan is a boy of about 15 or 16. According to their 
statements they were actu&lly preSent at the time when the murder 
was committed and saw the occurrence, *They pursued the accused. 
After a very careful consideration of their evidence I am convinced 
that they have spoken the truth. Their evidence certainly 
agree with each other. A few minor discrepancies have .been 
pointed out between these two men's evidence. For inftance 
one says that the assailant jumped over the bed after striking 
the blow, while the other says that the accused ran away 
round the end of it. Further Habil Sha states in one part of 
his evidence that ghere was a quarrel betwedn the deceased 
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and the accused some 11 days before and that that was the last 
quarrel between them, while further on he states that there was a 
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quarrel on the day of occurrence, These are obviously petty Hazrat Gul Khan: 


discrepancies of minor importance. One fact goes strongly to 
prove the truth of what they state, namely, that the name of Haz- 
rat Gul Khan asthe assailant was given out almost immediately 
after the occurrence. That is quite clear from their evidence 
and also from that of Gul Hamid the railway watchman, Unless 
Habil Sha had given out the name of Haziat Gul Khan to the” 
watchinay, (Gul Hamid, Gul Hamid would have had no reason 
whatever for arresting Hazrat Gul Khan when he found him* 
at Naihati railway station and taking him to the ¢Aana. Further it is 
clear I think from the evidence of the police officers that when 
Habil Sha and Abdul Kayan went to the /hawa the first time they 
gave’ out the name of the assailant. ‘The police officers say that 
they did, but they the police officers did not trouble themselves’ to 
take. down or remember it. But it is very difficult to imagine that 
Habil Sha-would dare to give a different name when he cane back 
to the /hasa a second time with Mahammad Alim'g dead body. 
He could not possibly know whether the police officers did or 
did not remember the mffne ae had given out when he first came 
there,. In such circumstan he would not venture to change 
the name, 


: Mr, Camell who appears fof the accused has argued that*the 
story which this witness told is improbable, first, because Habil 
Sha and those accompanying him gave up the chase after meeting 
Gul Hamid and went to kana. There is nothing improbable at 
all in this conduct, Habil Sha is a man of about 60 years age and 
Abdul Kayan isa boy of about 15 or 16. The assailant 
was armed with a knife and these witnesses, if theirstoryis true, had 
just seen him use his knife upon Mahammad Alim. It was 
most unlikely that they were at all anxious to catch him up. He 
might have used the knife on them if they had caught him, Ob- ` 
viously their safest course was to goto -the /Aasa and to report 
the matter to the police and to% leave it to them to arrest the 
accused person, ° 

Then it is contended that it is very unlikely that „the assailant 
would have gone to the railway station, I cannot see why. 
Probably or possibly his intention was to get away by train, But 
for the fact that Habil Sha had met Gul Hamid he would have 
probably succeeded. The evidence would go to show, I think, 
that Hazrat Gul Khan was lurking about the outskirts of 
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the railway station when he was arrested. It is impossible to argue 
that a man must follow some particular course of» action, in parti- 
cular circumstances, .* 

Next it is argued that there was no motive to commit the 
crime. It would be more correct to say that the prosecution has 
not proved any motive. When facts are clear it is immaterial 
that no. motive has been proved. The motive which induces a 
man to do any particular act is known to him and to him alone. 
*At the highest the prosecution can only suggest what is or may be 
the motive for any particular act, It may be known. only to the 
‘ssailant or possibly to the deceased and it is quite impossible to 
prove. Had the story been a concocted one it is more than pro- 
bable that some story of quirrel at the time of assault would have 
been invented to explain the assault. The fact that there is none, 
to my mind, goes to some way to show that the witnesses were 
relating exactly what they had seen. 

Then it is contended that there must have been blood on the 
ground Where the murder was committed and on the charfaf on 
which he was alleged to have been lying and as there was not it was 


probable that the murder was committed somewhere else by 


some one else and the body was jud to the /hama from 
some other place. There is really (no substance in this conten- 
tion, For there is no evidence on thd point one way or the other. 
It may be thatthe bowels protruded and stopped the external 
bleeding, The medical evidence would go to show that there 
was a large amount of internal bleedipg. No question was put 
to the doctor specifically on this, point, possibly because. this 
view of the case is attempted to be made out for the first time in 
the appellate Court. Habil does say in his evidence andin the 
cross-examination that part of the Bowels protruded. This would 
certainly to some extent support the view that the prosecution has 


-set up why there was not a latge amount of external bleeding, 


Then it has been argued thmt the learned Judge- misdirected 
the jury as to the way in which they wese to deal with the evidence 
of the witness Mir Ali whom the*prosecution had declared to be 


' hostile. Mr. Camell contends that the learned Judge-told - the ‘jury 


that so far as the prosecution is concerned his evidence should 
be totally disregarded and might be used by the accused ,adver- 
sely. Possibly this is the correct view of law. -But-the questions 
of misdirection are of less importance in a case of reference; 
for in a case of reference we are obliged to come to our’ own 
independent ‘cqnclusion -as‘to the guilt eor -innotence of 
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the accused person independently of the verdict of the jury or 
ofthe opinion ofthe Judge. Neither as far as I can see the 
misdirection, if anyPreully affected the verdict of the jury. 

There is the usual suggestion that there were many witnesses 
who must have seen or known what had occurred and that these 
witnesses had not been examined. After the first trial this Court 
did give direction that certain persons named should be examined 
as witnesses, They were the persons who the 


lived in vici- 


nity, But they were unable to throw much light upon the occur ° 


rence, . 

I have no hesitation in coming to the conclusion that it was the? 
accused Hazrat Gul Khan who stabbed the deceased Mahammad 
Alim, The accused Hazrat Gul Khan made no attempt to prove the 
case he put forward that he was arrested on getting down from the 


train on his way from Matiabruz. 


As to what the act of Hazrat Gul Khan amounts to the view 
I take is thatit would amount to murder. ‘The natural result of 
plunging a knife intoa man’s stomach is death or such bodily 
injury as is likely to result in death. The man who plunges a 
knife into ‘another man’s stomach must know that it would cause 
death or such bodily infffty a is likely to cause death and that hence 
death would be the probable r@gult of his act, The man who does 
such an act therefore must be fheld to intend to cause death or 
such bodily injury as is likely tð result in death, for a man is pre- 
sumed to intend the natural consequence of his action. Ifehe had 
not that knowledge or intentign in the circumstances and he did 
the act with some other knowledge or intention then it is for him, in 
my opinion, to prove it, for thatis a fact peculiarly within his 
own knowledge. I would therefore hold that the offence was mur- 
der and that seeing that the attack was made on an unsuspecting 


and apparently unarmed man the proper punishment is the extreme 
penalty of the law. 


My learned brother, however, for* certaif reasons is of the opi- 
nion that the act of the accused amounted to causing grievous hurt 
with a cutting weapon. Althougf I do not agree in that view, J am 
not prepared to differ from him, 


We set aside the finding and sentence under section 302 ani 
find the accused Hazrat Gul Khan guilty under section 326, Indian 
Penal Code and sentence him to ten years’ rigorous imprisonment, 


Before parting with this case I think we ought to draw the 
attention of the Inspector-General of Police to the perfunctory way 
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in which the police has dealt with the case, when complaint 
was first made at the ¢hana, according to the” statement of the 
police officer, the complaint was of a cognitable offence yet no 
attempt was made to record the statement of the person making 
the complaint or to make any enquiry. 


Mukerji, J :—Having given the case the anxious consideration 
that it deserves I have come to the same conclusion as my learned 
brother on most of the points that arise init. It will serve no use- 
ful purpose to set forth the reasons on which my findings are based 
a most of them are the same which my learned brother has given 
in the judgment he has just delivered. I agree with him in his 
conclusion that the injury on the deceased was inflicted by the 
prisoner and none else, that the whole of the occurrence took 
place in what is referred to asthe daithakkhana ghar in the evidence, 
and that the blow was struck when the deceased was lying on the 


hatia, as is the case for the prosecution, The two eye-witnesses ^" 


P.W.a Habib Shah Mir and P. W.4 Abdul Kayem, notwith- 
standing the variance that has on behalf of the prisoner, been 
pointed out In their evidence, are in my judgment worthy of credit, 
and nothing in my opinion, has beem ęstablished which would 
entitle the Court to reject their evigénce as untrustworthy, in so 
far as they purport to attribute fhe injury on the deceased toa 
blow dealt by the prisoner with a knKe. The argument that P.W. 3 
Habib Shah Mir himself might have dealt the blow is too fantastic 
to desdtve any serious consideration. The enmity that has been 
sought to be established as between this witness and the deceased 
as affording a motive on his part to commit the crime is based upon 
an inference which even if sound is too farfetched ; and on the 
other hand his conduct immediately or soon after the occurrence 
— chasing the supposed culprit, taking steps to get him arrested, and 
seeking the help of the Eplice—is utterly inconsistent with the 
supposition that we have been asked to make. I think the witness 
named the prisoner a$ the assailant HEB RCIA Ey or very soon after 
the occurrence and there can be no* vestige of a suspicion that 
there was any opportunity, far less any endeavour, to concoct a case 
as against the prisoner, or to implicate him falsely, I think it may 
be reasonably held upon the evidence, such as it is, that the name 
of the assailant was given at the /Aasa by the witness when he 
went there for the first time at about 8 P. M, and I am not prepared 
to put up on the passage in the evidence of P.W. 21 Sub-Inspector 


Kamalapati Sen Gupta the meaning which the prisoner's learned 
e *. 
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“Beyond saying thatope man had struck another with a knife they 19172 

said nothing further then about the accused." I do not think the od 


: Hazyt Gul Khan 
witness meant to suggest that the name of the accused was not 


v. 
given having said a few moments earlier that that he could not — Fing-Emperor. 
remember the names that were given. In my opinion the passage Mukerji, 3. 
only means that no further details as to what the accused did were ES 
given beyond the infliction of the injury with a knife. Ifthe, 
assailant was then named at the ¢Auna, it is inconceivable that it 
could be any other than the one who was charged in the First Infér-, 
mation lodged at the same /kana only two hours after by the same . 
informant. Again, it is fairly clear that the arrest of the prisoner * 
took place in consequence of the information which P.W, 3 Habib 
Sahib Shah gave to P.W. 6 the railway watchman Gul Hamid 
Khan very soon after the occurrence and before Habib Shah and 
others started out for the tkana. Added to this is the evidence of s 
the other eye-witness P. W. 4 Abdul Kayem against whom I can 
find nothing which can lend the slightest colcur of a suspicion that . 
he would be party to a conspiracy to save the real culprit and 
implicate an innocent man against whom he had no cause of 
grievance whatsoever, 


I:may say in passing that P. W. 5 Mirali was allowed to be 
declared hostile and cross-examined by the prosecution for no 
appreciable reason whatever. For this, however, the trial Court 
was not to blame ; the mistake was madé in the Court of enquiry. 
The reason given inthe petition filed by the prosecution for this 
purpose in the Court ofthe committing Magistrate was utterly 
inadequate and the course thus adopted is to be deprecated as 
having contributed to the difficulties in the case. 


lam not prepared to say that the witnesses P. W.8 Jumayet 
Khan, P W. 9 Debi Mia and P. W. 10 Miajan Shah are not truth- 
ful witnesses, but I am unable to setemuch gtone by their evidence E 
in view of the fact that they were not examined before the com- 
mitting Magistrate in the inquiry&hat was held prior to commitment 
and were not examined atallat any stage until after the case was ' 
remanded by this Court, and more especially as two of them were $ 
notieven examined by the police in the investigation that was 


_ held before the prisoner was sent up. 


As regards the witnesses who speak to the arrest of the prisoner 
nothing much turns upon the details, so long as we can find, as 
I do find, that it was in consequence ofthe infommation given by " 
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Hazrat Gul Khan l'ho main difficulties'in the case have been due toa combina- 
Kings itm perok: tion of circumstances notable amongst which is the want of promp- 
. lilude on the part of the Thana staff in dealing with information that 
Mukerji, y. 


was given to them at 8 P. M, when Habib first went to the Thana, 
and to the perfunctory character of the investigation that followed 
ethe l'irst Information which was recorded at 10 P. M. The whole 
‘Thana, not excluding the Thana clock ilself seems to have been 
wut of order on the day in question. The police diary does not 
* Show that in this case in which a.charge of murder was being inves- 
tigated, the statements of all the eye-witnesses were fully recorded 
under section 16x Criminal Procedifre Code. Learned Counsel for 
the prisoner has not been slow to make such use as he was legiti- 
mately entitled to make ‘of the evidence of the police witnesses, 
“ their want of recollection, their defect of observation, the inquest 
report and the First Information, But for the force of circumstances 
that exist, and the satisfactory nature of the direct evidence that 
there is, in the case, a miscarriage of justice would probably have 
resulted. ~ 
A more difficult question in my opfiion that ‘calls for decision 
in this case is the offence of which thd prisoner should be convicted. 
‘I'he medical evidence shows and tiitis entirely consistent with 
the evidence of the eye-witnesses that only one blow was inflicted 
on the lower part of the alsdomen. It was a penetrating wound, 
margins being clean cut, transverse in direction 134" long communi- 
cating with the abdominal cavity, The wound was directed back- 
wards, the peritonium being injured bya clean cut corresponding 
to the injury described above. Whe coils ofthe intestine were 
cut in 5 places, 3 in smalland 2 in the large intestine. All the 
injuries communicated with «the cavity ofthe intestine. The left 
side artery was half- divided. The knife with which the injury was 
caused was according tó the medical evidence probably very sharp. 
It has not been found and of its dignensions nothing is known, If 
the eyidence of the eye-witnesses be accepted in its entirety, the 
prisoner armed with the knife appeared in the daifakkhana ; waited 
for sometime, ‘talked with those present there quite leisurely, drank 
a glass of water, asked Habib Shah if he would like to have'a glass 


» 


- dealt the blow on the deceased and quietly walked out of the room 
taking up his /aZAi that was near the door. One of two hypotheses 
? is possible under the circuinstances : either that he had come pre- 


of water and on his answering in the affirmative gave it to him, ` 
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pared to kill the deceased, or that he was suddenly seized with a 
homicidal*mania. güther hypothesis it is difficult to accept. That 
a man who has come with the intention to kill another and has 
armed himself with a knife for the purpose would think of coming 
up accompanied by somebody from whom he did not expect any 
help that he would sit down and quietly talk with two other men 
for sometime drink a glass of water, give a glass of water to ano- 
ther in the room and then in the presence of all deal the blow to 
inflict which he came, is a story which, in itself, is somewhat im-" 
probable or atleast out of the ordinary. Butapart from it, the 
nature of the injury, in my opinion, is not positively indicative of 
an intention to kill: one blow with a knife the dimensions of which 
are not known, the force with which the blow was dealt being more 
or less a matter of speculation, and the length of wound being 
consistent with the supposition that it was plunged and taken out 
and not indicating a desire to rip the abdomen open. ‘Theré i$ no 
- evidence either way as to whether the prisoner was or was not in 
the habit of carrying a knife. Motive though nota sine-qua non 
for bringing the offence home to the accused is relevant and impor- 
tant on the question of intention, and of motive what there is or 
has been established is har¥ly adequate to lead toa conclusion 
that there must have been ah intention to cause death. On the 
question whether the prisondt intended to cause such bodily injury 
as he knew to be likely to cause death or such asis sufficient in 
the ordinary course of nature to cause death, the medioal witness 
should have been asked t@ give his opinion on the nature of the 
injury and its likely and natural effects, but in this respect his evi- 
dence is silent. I am unáble to hold therefore that the intention 
' requisite to constitute murderhas been made out. As regards the 
theory of a sudden fit of homicidal mania, the intention to kill is 
not manifest upon the character of the injury, and there is no his- 
tory at his back. To deduce knowledge on the part of the prisoner 
as to the likely result of his act sð as to hold the prisoner liable 
for culpable homicide, stmilar difficulties present themselves, 
Moreover the evidence seems Somewhat inconclusive as to whether 
the prisoner had a talk with the deceased just before the Act was 
committed, the passage in the evidence of P. W. 3 HabibShah 
being not incapable of that interpretation. Ifthere was any con- 
versation or altercation between the two we are entitled to know 
whatit was about-and the exact nature of it, and that would have 
enabled us to Judge more accurately ‘of the prisoner’s mentality 
either on the question of his intention or of hig knowledge, either 
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directly or with the aid of the presumption that one must be taken 
to intend the natural or probable consequence gf. his acta rule of 
English Criminal Law which originally but a fule of evidence has 
now acquired the dignity ofa legal axiom, but which it is not 
always quite easy to apply to the Indian Criminal Law in view of 
the distinction that the Indian Penal Code makes between inten- 
tion and knowledge. It should not also be forgotten on the question 
of knowledge that much depends on the intellectual capacity of the 
‘actor—a savage often thinks differently from a civilised man. Iam 
not sure that in the evidence we have before us all that immedia- 
*ely preceded the assault. The safer course in my opinion, instead 
of resorting to the process of inferential reasoning, in view of the 
circumstances to which I have refered is to take the facts as they 
are and to convict the prisoner of voluntarily causing grievous hurt 
with a knife which falls well within Sec. 326 Indian Penal Code. I 
am fnclined therefore to convict the prisoner under Sec. 326 Indian 
Penal Code and sentence him to rigorous imprisonment for 
IO years, ` 


A. T. M, . è Sentence altered. 
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Before Sir Zahid Suhrawardy, Knight, Judge and Mr. 
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Comr!s discretion—Interpretation of one statute with reference te 
another—Provincial Insolvency Act, section 70 and Criminal Procedure, Code 
(Act V of 1898), section 476. 


* Appeal from Original Order No. 168 of 1927 and Civil Rule No, 408 (m) of 
1927 against the orders of G. C, Sankey Esq. District Judge of 24-Parganas, 
dated the and and 8th Fgbruary, 1927. . 
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Per Suhramardy, $: By the words ‘after such Preliminary enquiry, if any 
as it thinks necessagy! in section 7o of the Provincial Insolvency Act the 
Legislature "intended that the Judge should satisfy himself inany wayhe thinks 
proper before ordering a prosecution. 


History of section 70 traced. 


It is not always safe to interpret one statute with reference to another statute 
dealing with a different subject, but as section 7o of the Provincial Insolvency 
Act and section 476 of the Criminal Procedure Code deal with offences though 
ofa different nature it might be taken that in introducing the words ‘after 
such preliminary enquiry etc,’ in section 7o of the Provincial Insolvency Acb 
Legislature had section 476 Criminal Procedure Code in view. 

Under section 70 as amended at present the Court may pass an order ex parte 
in the absence of the insolvent. 

Per Grakam, F: The Court has the discretion to make a preliminary enquiry 
or not as it thinks fit, It is nof bound to do so, All that section 7o 
requires is that the Court should be satisfied that there is ground for 
enquiry. : 

Per Curiam : Where on the allegations made by the creditor the Court 
ordered prosecution of the insolvent relying upon- the report of the Receiver 

. 
and after hearing the pleaders of both sides : 
Held, that the Court exercised its discretion properly anc it was sufficient 


compliance with the requirements of section 7o of the Provincial Insolvency 
Act. - 


Appeal by the Adjudicat}d Insolvent. 


Proceedings under sectifn 7o of the Provincial Insolvency 
Act. 


The material facts will appear from) the judgments. e 

Babus Panchanon Ghow and Apurba Charan Mukherjee for the 
Appellant. 

Mr. J. N. Majumdar and Babu Ramesh Chandra Pal for the 
Respondent, . 

The judgments of the Court were as follows :— 


Suhrawardy, J:—Thisisan appeal against an order of the 
District Judge of 24-Parganas passed under section 70 of the Pro- 
vincial Insolvency Act of rgo directing the prosecution of the 
appellant on making a cofnplaint to a Magistrate of some offences 
mentioned in section 69 of the Act, Itappears that ope of the 
creditors of the insolvent made an application before the District 
Judge complaining of certain fraudulent acts of the insolvent which 
were*mentioned under seven heads in the petition. There was 
also a report from the Receiver in which it was complained that 
the insolvent had not disclosed all his properties. The learned 


. Judge, presumably on the materials before him, held that “he was 
e. 
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satisfied that the insolvent had wilfully failed to perform the.duties 
imposed on him by section 22 of the Act by not producing his: 
accounts and other books and by withholding documents relating 
to his affairs and that he had failed to disclose certain property 
to wit, two motor cars.” ‘The appellant has appealed:against the 
propriety of this order, having obtained special leave from this 
Court under section 75, Provincial Insolvency Act. The point 
which has been pressed before us is that the District Judge ought 


„tO have held a preliminary enquiry before making a complaint 


under section 7o and that in the present case he did not give 


Sufficient opportunity to the insolvent to prove that he had not 


committed the offences mentioned inthe Judge’s order. Great 
stress is laid on the words “after such preliminary enquiry, if any, 
as he thinks necessary” in section so asit now stands. In order 
to understand what is meant by those words inthe section it may 
be necessary to go back into the history of section 7o of the Act. 
In the Act of 1907 section 43 which dealt with offences in the 
course of insolvency proceedings provided thus: "If a debtor, 
whether before orafter the making of an order of adjudication 
wilfully makes” false entries in the inventories &c., the ‘Court may 
sentence him, by order in writing, to simple imprisonment for a 
term which may extend to one year; (nd in.every such case the 
Court shall record the facts constitutihg the offence with the state- 
ment (if any) made by the debtor.” practice the wording of the 
sectién was found to be vague and unworkable and it was therefore 
considered necessary to make it more explicit. Section 43 ofthe 
Act of rgo; was accordingly replaced b$ section 7o of the Act of 
1920. That section provided as follows: “Where the Court is 
satisfied that there is ground for enquiring into any offence referred 
to in section 69 the Court shall directethat a notice be served on the 
debtor in the mannér prescribed in the Code of Criminal Procedure, 
1898, for services of summons galling upon him to show cause why 
a charge or charges should not be framed against him." The 
section further provided that thé Insolvency Court might try the 
charge itself. and convict the accused and sentence him to terms of 
imprisonment not exceeding three years, The last clause of section 
7o provided that the Court might instead of itself inquiring into 
an offence under section 69 make a complaint thereof in writing to 
the nearest Magistrate of the first class. Section 7o of the Att of 
1920 therefore authorised the insolyency Court either to enquire 
into the offence itself and punish the accused or to send him toa 
Magistrate for trial. Then came the report of the Civil Justice 
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Committee 1924-25 which recommended that the procedure in this 
respect should be Simplified and assimilated to that in England and 
recommendation wa$ ade in the following words: “We think 
moreover that the necessity for notice to the insolvent might well 
be discarded altogether and that the procedure in such cases might 
be further assimilated to the procedure in .England whereby an 
order for prosecution should be obtained from the bankruptcy 
Court without consulting the bankrupt on the subject ; the bankrupt 
having plenty of time and opportunity to say what he has to say. 
when he is arraigned before the Criminal Court.” 

Attempt was made to give effect to this recommendation ande 
section 70 of the Act of 1920 was amended by Act IX of 1926. By 
that Act the first three clauses of section 70 of the Act of 1920 were 
repealed and following clauses substituted : “Where the Court is 
satisfied, after such preliminary enquiry, if any, as it thinks neces- 
. sary, that there is ground for enquiring into any offence 
referred to in section 69 and appearing to have been committed 
by the insolvent, the Court may record a finding to that effect and 
make a complaint of the offence in writing to a Magistrate of the 
first class having jurisdiction and such Magistrate shall deal with 
such complaint in theemanner laid down in the Code of Criminal 
Procedure 1898.” The effecthof this amendment is to take away 
the power from the insolvengy Court of itself trying the insolvent 
and sentencing him to punislment, and also to dispense with the 
necessity of serving notice on the debtor setting forth the substance 
of the offence and of hearing him in affswer, In place of the latter 
provision in the Act of 1920 it was enacted that the insolvency 
Court might hold a preliminary inquiry, if any, before ordering the 
prosecution of the insolvent, Itis not necessary for our present 
purpose but I may mention tht the amendment made in 1926 was 
so clumsily done that the last two clauses (4 & 5) of section 7o 
and the last sentence in the section Q9 of the Act of 1920 were left 
undisturbed. These clauses by the amendment made in 1926 had 
become redundant and meaningless. This omission was subse- 
quently discovered and Acts Xand XII of 1927 were passed with 
certain repealed words in the Amending Act IX of 1936 in «ection, 
69 of the Act of 1920 the effect of which is that section 70 stgnds 
as it was enacted by the Act of 1926 minus clauses (4) and (5) of 
section 7o of the Act of 1920. The amendment made in 1927 does 
not affect this case as the order of the learned District Judge was 
passed before the Act of 1927 came into force the order being 
dated the and February 1927. 
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Now we have to consider the meaning of the words “after such 
preliminary enquiry, if any, as it thinks necessarf" thatéave been 
introduced into the section by the Act of rfz6. Ifthe plain and 
natural meaning is given to these words they make it discretionary 
with the Judge (1) to hold a preliminary enquiry and (2) if it holds 
one to have it of such a nature asit thinks necessary, In other 
words the Judge may or may not hold a preliminary enquiry and if 
he decides to hold one, he may make such enquiry as he thinks 

» necessary in order to satisfy himself that there is ground for enquir- 
ing into the offences referred to in section 69. That seems to be the 
«ordinary sense in which the words have been used leaving it 
entirely to the discretion of the Judge to determine how he will be 
satisfied before ordering the prosecution of the insolvent. But 
reference hag been made to section 476 Criminal Procedure Code 
of 1898 where those very words are used in connection with the 
procedure in case of complaints by Courts of Justice. In inter- 
preting those words in the section: the Courts have held that they 
make it entirely discretionary with the Court to order inquiry ; 
but in some cases the superior Courts have interfered with the 
order of the inferior Court on the ground that the case is such in 
which preliminary enquiry ought to have been made. These are 
considerations which do not depend n any interpretation of the 
statute but upon the facts of ‘each icular case. For myself I 
prefer to adopt the dictum of Pigot^J. in the case of Bakeram 
Surma v. Gouri Nath Dutt (1) :—"Although it may sometimes 
well be that a preliminary *nquiry ought to be held, the adoption 
of arigid rule to that effect would simply introduce into the 
criminal procedure in this country a new stage asa matter of 
imperative necessity,.........We do not think that such a practice is 
rendered imperative by the law, 4nd it is not desirable that it 
should be necessarily, and in every case, introduced.” In the case 
of Durpa Narayan Bera v.1Bepin Behary Mitter (2)it has been held 
that the holding of a preliminayy enquiry ina proceeding under 
section 476 Criminal Procedure Code js discretionary and a person 
against whom an order for prosecgtion has been passed without 
.such an enquiry cannot complain. Then the learned Judges add 
"unless, he has been prejudiced by the omission.” This qualification 
might have been considered necessary in that case; but there is 
nothing in the law to support the view that the discretion of the 
Judge isin any way restricted or saddled with any qualification 


(x) (1892) I. L. R. 20 Cale. 474 (478). 
(2) (1611) 15 C. Ww; N. 691; 14 C.L.].1235. e. 
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by the law. Itis not always safe to interpret one statute with 
reference td another „Statute dealing with a different subject ; but as 
section 7o of the Provincial Insolvency Act and section 476 Crimi- 
nal Procedure Code deal with offences though of different nature, 
it might be taken that in introducing the words in section 7o the 
Legislature had section 476 Criminal Procedure Code in view. 
Considering the history of section 7o of the Provincial Insolvency 
Act as I have attempted to detail above it would appear that the 
Legislature intended that the Judge should satisfy himself in any 
way he thinks proper before ordering a prosecution ; and this integ- 
pretation is justified by the omission from the Amending Act of the 
direction which made it necessary for the Court to serve a notice 
on the debtor and hear him befgre ordering his prosecution. As 
the section now stands the Court may pass an order under section 
70 ex parte and in the absence of the insolvent, This being the law 
the District Judge has not acted in contravention of any provisidn 
of the law. The question that remains for consideration is whether 
in the circumstances of the present case he has exercised his judi- 
cial discretion properly or whether he should havq given the 
insolvent an opportunity of satisfying him that there was no ground 
for ordering his prosecfffion. It appears that the creditor filed a 
statement formulating the chalges and the nature of the evidence 
he sought to produce. The infolvent’s pleader was informed of 
that fact and he took time to look into the charges. A week after 
the learned Judge heard the pleader for the insolvent and glso the 
creditor and on the following day held" that he was satisfied that 
the insolvent had committed the offences under the Act. Section 
7o of the Act of 1920, as I have observed, was amended by remov- 
ing from it the procedure under which the District Judge could 
himself try and convict the insolvent as it was found in practice 
that it entailed waste of time of the insolvency Court and as it was 
found undesirable that the Court dealing with insolvency proceed- 
ings should itself try the offence im regard to which it might 
reasonably be held to have formed an opinion prejudicial to the 
alleged offender. If we adopt theeview that has been pressed before 
us, namely, that the District Judge ought to hold a prelinfinary 
enquiry by which is suggested a judicial enquiry giving opportunity 
to both, sides to adduce evidence and fight the matter out before 
him, the object of the amendment would be entirely lost. In that 
case there should be two enquiries—one before the Judge and an- 
other before the Magistrate to whom the case might be sent. Iam 
not prepared to hold, that in the present case the learned Judge has 
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not exercised his judicial discretion properly in ordering the prose- 
cution of the insolvent. Butitis argued that the learfed Judge 
ought not to have relied upon the report of the’ Receiver and upon 
the petition filed by the creditor. Wedonot know if the learned 
Judge merely relied upon the allegation made by the creditor. But 
it seems to me that he was within his rights in attaching importance 
to the report of the Receiver, his own officer. There is no question 
whether the report of the Receiver is admissible in evidence accor- 


* ding to the Evidence Act ; it is the report of an officer of the Court 


bringing certain facts to its notice ; and the Court after perusing 


“the report may in its discretion call for proof of the faets alleged or 


act upon the report. The fact that the learned Judge out of the 
seven charges made by the creditor picked out-two for consideration 
shows that he gave proper consideration to the case after hearing 
the insolvent’s pleader and has come to a conclusion which cannot 
be'said on the materials before him to be wrong. I will therefore 
dismiss the appeal with costs 4 gold mohurs to come outof the 
estate of the insolvent. 


Graham-J.: The facts shortly are that the appellant Jewraj 
applied on:the 27th January 1927 to be: adjudged an insolvent and a 
Receiver was appointed. In the cage of The proceedings which 
followed, if transferred or at all evehts it is alleged that the insol- 
vent had wilfully failed to perform sbme of the duties imposed on 
hirfi by section aa of the Provincial Insolvency Act by not produc- 
ing hisaccount books andother books and by withholding docu- 
ments relating to his affairs; and further that he had failed to dis- 
close certain property to wit two motor cars, A report was called 
from the Receiver and on the basis thereof and on hearing the plea- 
ders on both sides the learned Judge ordered the prosecution of the 
insolvent under Section 69 of the Act and directed’ to issue a letter 
of complaint to the Magistrate as provided for in Section 7o of 
the Act. The main ground on which the orders are ‘assailed is 


that they have been passed ttpon insufficient materials and that 


the learned Judge should, before making the orders, have held a 
judicial enquiry,— it being contehded that the words ‘preliminary 


` enquiry’ in section 7o mean a judicial inquiry that is to say, 


upbn sworn evidence. In my judgment this contention is without 
substance. section 7o as it now stands after the amendment effec- 
ted by the repealing Act(X of 1927) reads as follows: “Where 
the Court is satisfied after such preliminary enquiry, if any, as 
it thinks necessary that there is ground for such enquiry into an 
offence referred tq in section 69 and appearing te lave been commit- 


J^ 
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ted by the insolvent, the Court may record a finding to that effect 
and make complaint of the offence in writing to a Magistrate of the 
first class having jurfsdiction and such Magistrate shall deal with 
such complaint in the. manner laid down in the Code of Criminal 
Procedure 1898.” Itis clear that the Court has the discretion to 
make-a preliminary enquiry or not as it thinks fit. It is not bound 
to do so, Speaking-for myself I do not think that upon the facts 
of the present case we should be justified in interfering with the 
discretion which has been exercised by the learned District Judge. 
It seems to me further to be open to some doubt whether the words 
‘preliminary enquiry’ in section 7o of the Act necessarily mean *& 


judicial enquiry ‘on sworn evidence. We have not been shown any ' 


authority in support of this proposition. It is to be borne in mind 
that in the insolvency proceedings the report ofthe Receiver is 
often acted upon by the Court and I see no reason why the learned 
District Judge acting as he did upon the report of the Receiver 
and after hearing the pleaders on both sides should not be held 
to have sufficiently complied with the requirements of ‘tHe section, 
It is to be observed that what the section requires is that the Court 
should be satisfied that there is ground for enquiry. What seems 
to be contemplated isthat the enquiry should’ be made, if neces- 
sary, before the Magistrate Mstead of taking up thetime of the 
District Judge whose time ,ought not to be wasted over such 
matters. The Magistrate had to deal with the complaint in the 
manner laid down in the Criminal Procedure Code and it by no 
means follows that he will pecessarily fssue process on the complaint 
without making a preliminary enquiry or directing investigation as 
heis empowered to do under section 202 Criminal Procedure Code. 
I agree therefore with my learned brother that the :appeal fails and 
should be dismissed. * 
Civil Rule No. 408 (m) of 1927 is discharged. 

D. K, R, Appeal dismissed. Rule discharged. 
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* 
Present: Viscount Haldane, Lord Sham and 
Lord Warrington of Clyffe, 


A. H. BULL AND COMPANY, AS AGENTS FOR THE 
UNITED STATES SHIPPING BOARD EMERGENCY 
FLEET CORPORATION 


v. 


ac THE WEST AFRICAN SHIPPING AGENCY 
AND LIGHTERAGE COMPANY. 


[ ON APPEAL FROM THE SUPREME COURT Oy NIGERIA, |] 


Master and servant—Master’s liability for Servants negligence—Servani lent 
to unether for a particular employment. 

Where a servant is transferred, so to speak, for the convenience of working a 
chattel lent °or hired to another, in a general sense, he remains the servant of 
the master who sends him, but upon the practical point of responsibility when 
he is doing the work of and under the orders or control of the other employer 
to whom he is sent, he is, 4n contemplation of law, the Servant of the latter and 
the latter is, in the eye of the law, hi emp Jpyer and, therefore, liable for bis 
negligence while so employed. ‘We have only to consider in whose employment 
the man was at the time when the acts compjained of were done, in this sense, 
that byethe employer is meant the person whd has a right at the moment to 
control the doing of the act." The law on the subject is thus concisely summed 
up by Cockburn, C. J. ; **When orf person'lends (or hires out) his servant to 
another for a particular employment the servant, for anything done in that 
particular employment, must be dealt with as the servant of the man to whom 
he is lent, although he remains the general servant of the person who lent him’: 
Donovan v, Laing (1); Rourke v. The White Moss Calliery Company (2), and 
Bain v, The Central Vermont Railway Company (3), relied on, 


Appeal by the Plaintiffs. 

The material facts appear from their Lordships’ judgment, 
which was delivered by ° 5 - 

Lord Shaw: This is an appeal from a judgment of the Full 
Court ofthe Supreme Court of Nigeria reversing, on the 8th 
March, 1926, and by a majority, the judgment of the Divisional 
Court, dated the arst December, 1925. The Divisional Court 
had given judgment in favour of the appellants for £2,376-58. 
ad. with interest and costs. 


(1) (1893) 1 Q. B. 629. (a) (1877) 2 C. P. D. aos. 
(3) (1921) 2 A. C. gua. . 
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The substance of the claim was for the value of a lighter 
which betame a° total loss in circumstances about to be men- 
tioned, > 


The facts are very simple. Both parties are shipowners, and 
according to the requirements of their trade the one is in the 
habit of letting lighters to the other. In June, 1925, the 
appellants let on hire to the respondents a lighter, There was no 
written agreement of hiring. Partof the agreement was that the 
lighter should be, as is usual, manned by two lighter boys, 
that is coloured labourers. The lighter was transferred on thg 


and June, and the mischance sued for occurred upon the night , 


ofthe sth June. The coloured labourers were, from the moment of 
the transfer, out of the contrel of the appellants, and subject 
to the orders and under the control of the defendants. 


The use to which the defendants put the lighter was for.the 
purpose of loading ground nuts on to their steamship “Rijnland”, 
She was lying in the harbour of Lagos, and on the evening of 
the sth June astrong ebb tide was running. Among the duties 
to be performed by the labourers was, of course, the obedience 
to all orders regarding,the attachment of the lighter to the “Rijn- 
land": and it was a necessity of the case that they, or one of them, 
should be on board to do for themselves, or to obey orders to 
do what was required should’ the ropes be unable to stand, the 
strain of the current. The simplest of all things would have 
been to catch a rope if thrown fromethe “ Rijnland®,” “and the 
boatswain of the “Rijnland” explains that if one ofthe boys had 
been there he would have thrown a rope. 


Unfortunately both of the labourers had decamped ; and they had 
forsaken the duties which they Were bound to perform, both of tak- 
ing charge of the barge, and of giving obedience to the orders of the 
officers of the “Rijnland”. The conséquence was that the barge, 
having parted her moorings, drifted, with the current out of the 
harbour of Lagos, and subsequently ran ashore at a point about 
six miles distant therefrom ané broke up before she could be 
salved. d 


These are substantially the relevant facts as found by ‘the 
judgment pronounced by the learned Judge, Mr. Justice Tew. 
Their Lordships think it right to say in a word, with regard 
to that judgment, that in their opinion, the learned Judge not 
only came toa right conclusion upon the facts, but that his 
review asa clear and accurate review of this,part of the law, 
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and ‘the decided cases thereon, meets with the Board’s entire 
approval, M 

The Full Court (Maxwell J. dissenting) reversed this iine 
in particular upon the ground that there was no evidence—that the 
lighter boys were at any time necessary except when the craft was 
under weigh or in active use. One of the plaintiffs! witnesses 
had said, “ Ido not think it advisable as a precaution for one 
lighter boy to remain on board all night. I don't think it could 
do any good." ` Upon this the learned Chief Justice observes : 

*"Ican find nowhere in the other evidence before the Court 


, an expression of’ an opinion to the contrary of that held and ex- 


pressed by the plaintiffs’ representative", 

"Their Lordships have some diffculty in understanding this opi- 
nion which seems to be quite out of accord, not only with the de- 
fendants’ evidence but with the admissions made in the Court below. 


Fontein, the defendants’ agent, swore :— 

“ When a lighter is alongside a ship at night my boys have 
orders to remain on board the lighter all night." 

Brunt, the’ Master of the “ Rijnland” says :— 

** There was nobody on board that lighter, If there had been 
any body to throw a line to, lighter would have been saved" : 

and on the special point in issue Van Duyan, the boatswain of 

he “ Rijnland” says plainly :— : 

? in my opinion all lighter boys ought to stay on lighter." 

It is Somewhat difficult tq understand how such évidence should 
have been disregarded or rather stated fo have been non-existent. 
Their Lordships do not refer further to the matter except to say 
that they think the proved facts are correctly viewed by Tew J. 
and not by the Full Court. A 

The Full Court however, went further, and held on the ques- 
tion—“Would the owner of a Jighter taking reasonable precautions 
for the safety of the lighter keep a boy on board the lighter at 
night ?" in the negative? In thé opinion of their Lordships this was 
wrong. The appellants had entrusted fbr the period of the hiring 


_ the control of their chattel to the” respondents, The lighter was 


manned by two coloured labourers, and from the very nature 
of the case the lighter and the men both went out of the control 
of the plaintiffs, and it is unreasonable to suggest that this «control 
only lasted while the active work of lighterage was being carried 
on ; and the suggestion that the lighter boys passed into the con- 
trol ofthe defendants during that active lighterage, but out: of 
the control and back into the service of the plaintiffs when ‘the 
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ship was tied up.for the night, seems to have nothing to com- 
mend it.' The segse, as well as the law of the position is that 
during the entire period of hiring the barge had to be watched 
over by the bailee, and it was the bailee's duties to keep an eye 
upon the labourers, or to furnish others so that the chattel might 
not be lost, 

Upon the law of the case, it may be said, the facts being as 
just put, that the cleavage of opinion in Laugher v. Pointer (1) in 
which the Judges were equally divided has been long disposed of j 
in Quarman v. Burnett (2). Baron Parke thus dealt with it :— e 

* We are therefore compelled to decide upon the question left" 
unsettled by the case of Laugher v. Pointer (1). We have consi- 
dered them fully, and we thiak the weight of authority, and legal 
principle, is in favour of the view taken by Lord Tenterden and 
Mr, Justice Littledale.” 

Quarman’s case (2) was stronger on the facts than that’ of 
Lawgher(r) In Laugher’s case (1) the facts had been that the 
owner of a carriage hired a pair of horses to draw it fora day, and 
the owner of the horses provided a dtiver through whose 
negligent driving an injury was done to a horse belonging to a 
third person. In Qudfman'’s case (a) the owners of the carriage 
were in the habit of hiring horses from the same person, to 
drive them for a day, or for a drive. The owner provided a. driver 
through whose negligence an injury was done to a third party,and 
it was held that the owners of the carriage were not liable to be 
sued for such injury. It eppeared that the hiring was quite a 
customary thing, so much so that the owner of the carriage even 
provided the driver with a livery which he left at his house at 
the end of each drive. a 

Their Lordships think it only necessary to refer to Donovan v. 
Laing (3) for a clear exposition of the question to whom attaches 
responsibility for the act of a servant “transferred, so to speak, for 
the convenience of working a chattel lenj or hired to another. 
In a sense, that is to say a general sense, he is the servant of the 
master who sends him, but upon*the practical point of responsibi- 


lity when he is doing the work of and under the orders or control ° 


of the other employer to whom he is sent, he is, in the eye of the 
law, the servant of the latter and the latter is, in the eye of the 
law, his employer. 

(1) (1826) 5 B & C, 547 ; 29 R. R, 309. 

(2) (1840) 6 M. & W. 499 1 55 R. R. 716. 

(5) (1893) 1 Q. B. Geo, © œ 
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In Donovaws case (1) the defendants contracted to lend to a 
frm who were engaged in loading a ship, a crane with*a man in 
charge of it; the man received directions ffom the firm or their 
servants a8 to the working of the crane, and the defendants had no 
control in the matter, It was held that though the man in charge 
ofthe crane remained the general servant of the defendants, yet 
as he had parted with the power of controlling him with regard 
to the matter on which he was engaged, they were not liable for 


° his negligence while so employed. 


. Lord Justice Bowen put the matter thus :— 


* The law on the matter now before us seems to me to be per- 
fectly clear ...... We have only to consider in whose employment 
the man was at the time when the ects complained of were done, 
in this sense, that by the employer is meant the person who has a 
right at the moment to control the doing of the act...... It is clear 
here that the defendants placed their man at the disposal of Jones 
& Co., and did not have any control over the work he was 
to do,” ' 


The same law had practically been laid down in Rourke v. The 
White Moss Colliery Company (2), In the gpinion of their Lord- 
ships the law stands exactly where Cockburn C. J. there put it, 
namely, as follows :— 

“ When one person lends his servant to another for a particular 
employment the servant, foranything done in that particular employ- 
ment, müst be dealt with as«he servant of the man to whom he is 
lent, although he remains the cipum Servant of the person who 
lent him,” 


These cases have a habit of repeating themselves, and there are 
others i in the books to the same effe&t, but their Lordships think it 
only necessary to refer to Bain v. The Central Vermont Railway 
Company (3) decided by this Board in which Lord Dunedin approv- 
es of the language of Mr. Justice Cross in the Court of King's 
Bench of Quebec, who had adopted the suitable - phraseology of 
“ patron momentane” and “patron pabituel. P The responsibility in 


. respect of which negligence on the part ofa servant in circums- 


tanges such as of that and of the present case attaches to the 
former and not to the latter. l 

Two further points may be mentioned in a word. It is argued. 
that the men being away from the barge was not negligence. 


(1) (1893) 1 Q. B. 629. 
(2) (1877) 2 C, P. D. 205 (39 (1921) 2 A, C. 412. 


. 
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They had deserted their duty af a moment, as it turned out, 
which was éritical Yor the safety of the ship. While doing so, 
and at that moment, they were in the service of the defendants, 
The defendants had not provided any other servants to supply 
their place, in what was a continuous duty, It seems out of the 
question to suggest that these circumstances did not constitute 
negligence for which the respondents were responsible. 


Their Lordships will humbly advise His Majesty 


aside with costs; and the judgment of the Divisional Court . 
restored, j 


The respondents will pay the costs of the appeal, 
Lawrence, Jones &* Co: Sollcitors for the Appellants. 
Botterell & Roche : Solicitors for the Respondents. 


K. J. R. Appeal allowed. 


[See also English and Empire Digest, Vol. 34, pp. 22 e£ seg., where tthe cases 
are collected, and Underhillon Torts, (Indian Edition, 1914), p. 74 ; Clerk and 


Lindsell on Torts, 5th Ed., pp. 102, 105 ; and Ratanlal and Dhirajlal on Torts, , 


7th Ed., pp. 79, 8o.—k. J. RJ 


PRESENT : Viscount Haldane, Lord Shaw, and Lord. Warringion 
of Che. 
L] 


CARL FRANZ ADOLF OTTO INGENOHL 


v. 
WING ON & COMPANY {SHANGHAI), LTD. 


'[Ox APPEAL FROM His Briranfic MAJESTY'S SUPREME COURT 
FOR CHINA AT SHANGHAI] T 


. S udgments in rem :— Foreign yudgment—Conclusive effect of. 
Generally speaking, it would be improper for a British, Indian Court 


to review the judgment of a competent foreign tribunal, The broad 
principle applicable in such cases is, that where the subject 
matter isa Wes so situated as to be within the lawful control of the State 


under the authority gf which a Court sits, and that authority. has 


that this | 
‘appeal ought to be allowed : the judgment of’ the Full Court set 
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P, C. conferred on the Court jurisdiction to decide as to the disposition of the thing, and 
"E the Court has acted within that jurisdiction, that decision ® conclusive, whether, 
according to the law of another country, it might seem sight or wrong: Castrique 
Carl Franz Adolf v. Imrie (1) relied on. 
Otto Ingenphl : 
v. Appeal by the plaintiff inan action brought in His Majesty’s 
Wing On & Com- ; : i 
pany (Shangitai)Ltd. Supreme Court for China at Shanghai to restrain the respondents 
E from passing off cigars not manufactured by the appellant as if they 
had been manufactured by him, and also to restrain the user of cer- 
*tain brands or trade marks used by the appellant to denote his own 
cigars by affixing them to other cigars, and the user, in the des- 
*cription of such other cigars, of certain words. The action was one 
to restrain passing off and also for infringement of trade mark, 
* During the course of the litigation an appeal was taken to the 
Supreme Court of the United Stites from a judgment of the 
Court of the Phillippine Islands, and their Lordships of the 
Privy Council approve of the pronouncement of Holmes J. (of i 
the United States Supreme Court) to the effect that a judgnient of ` 
the Hongkong Court, whether erroneous or not, was binding on 
; the Phillippine Courts and thatthe latter were not entitled to go 
behind it. ` i 
Their Lordships’ judgment was deliyered by Viscount 
Haldane :—(For the purposes of this report, only the following 
extracts are material): 
* Meantime, in August, 1922, the appellant had sued Olsen & 
Co. in the Supreme Court of the Philippine Islands to recover the 
costs awarded him by the €ourt in Hongkong. The trial Judge 
decided in the appellant’s favour and the Court of Appeal revers- 
ed this judgment, holding that the judgment of the Hongkong 
Court was erroneous and not binding on the Philippine 
Courts. Since then, on  app&al to the Supreme Court 
of the United States, an appeal from this decision has been allow- 
ed. Holmes J, who delivered the judgment of the Supreme Court, 
. held, in language of characteristic precision, that it would be im- 
proper for a foreign Court to review the judgment of the Hong- 
kong Court about the rights of tke appellant in the trade marks 
. and names in Hongkong. In this he appears to have been apply- 
ing,& broad principle which has been fully recognised in this coun- 
try in such cases as Castrigue v. Imrie (1), that where the subject 
matter is a res so situated as to be within the lawful controf of the 


1927. 
—_ 


2 State under the authority of which a Court sits, and that 
. authority has conferred on the Court jurisdiction to decide 
(1) (1869) L. R. 4H. L. 414. . 


. 
r 


/ 
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ás to the disposition of the thing, and the Court has acted within 

that jurisdiction, that decision is conclusive, whether, according 

to the law of another ountry, it might seem right or wrong.” 
Henry, Hilbery & Sons : Solicitors for the Appellant. 

. Stephenson, Harwood & Tatham : Solicitors for the Respondents 

K.J. R. Appeal dismissed, 


(1) (1869) L. R. 4 H. L. 414. 
Reporter's Node: This case, although an appeal from China, follows the 


principles recognized by the Eaglish Courts, and, as pointed out by Collins Cr]. 


and Benson J, in L L. R. 20 Mad. 112, in matters of foreign judgments the Courts 
in this country are guided by very much the same principles as those adopted by 


the Courts of England. z 


As regards judgments én reas, and foreign Judgments generally, see S. 41 of 
the Indian Evidence Act, 1872, and Ss. 13, 14, Civil Procedure Code, 1908. 
K, J. R. . 
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APPELLATE CIVIL. 


“Before Mr, Justice B. B. Ghose and Mr. Justice Cammiade. 
*. H 
JATÍNDRA NATH RAY 


v. 


NAGENDRA NATH RAY AND OTHERS* 
Hinds: Lam—Successipn — Mitakshara School —Afmabandhus of same degree— 
Preferential righi—~Fuli blood and half bleed. 


Under the Mitaksha ra School of Hindu Law, tee father's half-sister’s son isa 
preferable heir to that of mother’s sister’s son, 


.. Where the parties are related in tif same degree, the preferential right should 
be in him who confers the greatest spiritual benefit on the deceased; Afutinsaned 
v. Muttukumarasami (1) followed. : 

* Abpeal from Original Decree No, 54 of 1925, against the decree of Moulvi 
Osman Ali, Subordinate Judge of Krishnagar, Nadia, dated the 28th January, 
1925. 

(1) (1892) 1. L. R. 16 px iu (1896) L. R. 33 L A. 83 ; L L. R. 
19 Mad. 405 P, C, , 
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CML. Where the text writers meant that there should bea diference between the 
os, . relations of half blood and full blood, that was specially «enumerated. Where 
Sw there is no such distinction made in the text, the words ehould be construed as 

Jatindra:Nath Ray including both full blood and half blood : Dasharathi v. Bipin (1) and Shashi v. 
N agendra Natf Ray. Rajendra (2). . - 

EE T In doubtful cases the rules as to how it should be determined that a person 
hag more blood particles in common with the propositus is that it should be de- ' 
cided in accordance with the efficacy of oblations offered to the ancestors. 
Appeal by the Plaintiff. 

The plaintiff brought this suit for declaration of his title to, and 
secovery of possession of, certain properties, His case was 
that the ancestors of the deceased owner had migrated from 

L Oudh'some two centuries ago and settled in Bengal where 

they continued to be governed by fhe Mitakshara law and that he 

being mother’s full sisters som of the late owner was preferential 
heir.under Mitakshara law of inheritance to the principal defendants 
who were father’s step-sister’s sons. The defence was that there was 
no migration from U. P., that the deceased was governed by the 

* Dayabhaga law under which the defendants are the preferential 

heirs, and further, even under Mitakshara law, the defendants are 
nearer heirs of the deceased than the plajntiff. The learned 
Subordinate Judge found the question of migration and the law by 
which the parties are governed in favour ofthe plaintiff, but dis- 
missed the suit on the ground that even under Mitakshara law the 
defendants would be nearer heirs and so there was no cause of 
action, ° ° " 

onn Dr. Bijan Kumar Mukherjee, Babus Rames Chandra Pal, Mritun- 

joy Chattopadhya, Lalit Mohan Ray and Biraj Mohan Roy for the 

ve. rad Appellant. 
Mr. Jyoti Prasad Sarvadhikari, Advocate, Dr. Radha Binode Pal, 
Babus Bhupendra Krishna Bose, Sadhan Chandra Ray Chowdhury 
and Surja Kumar Aich for the" Respondents. 


: ` Dr. Mukerjes for the Agpellant*: That the defendants being father's 
half sister's sons do not at all come within? Satatapa's text quoted in 
the Mitakshara; that the terms "pgs and qiyi in the text 
mean only father and mother's uterine sister and ‘not half sister ; 

*  thatévenif half sisters are included by those terms the plaintiff 
being mother's full sister's son is to be preferred to the defentlants 
who are father's half sister’s sons, as full blood is preferred to half 


5 (1) (1904) L: Le R. 32 Calc. 261 (263). 
(a) (1912) I. L. R. 4o Calc. 82 (85) > 
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blood according to the Mitakshara (See Mit., Ch. II Sec. 3, Verses 
3 and 4) ; *that there is greater community of blood particles 
between the plaintiff and the deceased than between the deceased 
and the defendants and therefore according to the Mitakshara the 
plaintiff isthe nearer heir; that onthe authority of the Privy 
Council as laid down in Vedachela’s case (1) the learned Judge is 
clearly wrong in making a further division amongst atma bandhus 
as ex parte palerna and ex parte materna and giving preference to the 


former over the latter ; that the Court below is further wrong in* 


applying the test of religious efficacy of oblations to determine 


nearness of heirs under Mitakshara law (see Mayne para. 513) 7 


that even under such test there is no reason why the defendants 
should be preferred to the plaintiff, religious efficacy being equal 
in both cases ; that the other principles for determining propinquity 
viz, bandhus ex parte paterna to come before bandhus ex park 
materna or that the bandhu between whom and the deceased there 
is less intervention of females is to be preferred to the bandhu 
between whom and the deceased there is a larger number of females 
and so on, are not uniformly acted upon and there is great conflict 
amongst the decided cases. 

Mr. Sarvadhikari fot the Respondents: The term wy (sister) 
in the text is used in the larger sense to include both full and half 
sisters ; in fact in the Smritis such terms as brother, sister, son etc, 
are always used in the larger sense unless qualified by such worde as 
‘uterine’ and thé like (see Satatapa’s text re marriage with mother’s 
sSister's daughter etc., in some countries * Sakala's tent re-prohibitions 
of adoption of sister’s son etc. ; Vrihaspati text 7e succession of 
secondary sons to stridhan property) ; in Vrihaspati’s text, identical 
terms occur and it has been held they include step sisters as well 
[see Dasharathi v.: Bipin(a) and “Shashi v. Rajendra(3).] Father's half 
sister’s sons are therefore included within the text and are atma 
bandhus ; as regards preference of full blood over half blood,.it can 
be only amongst relations of the same clags and same degree [see 
Suba v. Sarafras (4) ; Gange v. Kesri (5), Sarvadhikari, Hindu "Law 
of Inheritance and Edn. p. 325P; there can't be any comparison 


between different classes of relations as in the present case.” That- 


the idea of propinquity by reason of community of blood particles 
is somewhat peculiar in the Mitakshara ; according to  Vijnaneswara 
the r4th agnate descendant of the r4th ancestor would be nearer 

(1) (1921) L, R. 48 L.-A. 349. (2) (1904) I. L. R. 32 Calc. 261, 


(3) (1912) 1. L. R. 40 Calc. 82. (4) (1896) I, L. R. 19 All. 215. 
(5) (13915) 22 C. L.*J. 5085 I. Le R. 37 All. 545 ; 19 C.eW. N. 1175 P. C. 
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Crvit. in blood than say the sister’s son, Intervention of females: interferes 
1938. materially with propinquity (see Sarvadhikari, D, 626); fafher's half 
Tati N ath Ray sister’s son is therefore nearerin propinquity than mother's sister's 


son between whom and the deceased there is greater intervention 
Nagendra Na Nath Ray. of females, As regards the observation of the P. C. in Vedachela's 


: case (1), I submit itis clearly wrong. 
[B. B. Ghose, J. : Are we not bound to follow the dictum of the 
P. C]. 


It is not a dictum but only a doubt thrown out by Rt. Hon’ble 
My. Amir Ali ; even if it be a dictum :it would no doubt be entitled 
*to the utmost consideration but your Lordships would not be 

bound to follow it if itis shown to be erroneous. In the F. B. case 

of Lee v. Lee (a) Sir Shadi Lal C. J. declined to follow a 

. dictum of the P. C., and if I remember aright, Mr, Justice Gooroo 
Das Banerjee ignored a dictum where the question was whether a 
Mithkshara son can sue his father for partition when both father 

and grandfather are alive. The observation of the P. C, 

i is against the grain of the Mitakshara law of succession. Prefe- 
rence of the pale line over the female is one of the cardinal prin- 

ciples of Mitakshara succession (see Sarbadhicary, p. 626) ; classi- 

fication of bandhus into ex parte palerna “and ex parte materna 

follows as a logical consequence of Vijnaneswara’s scheme of succes- 

sion and the observation is entirely without justfication, It would 

upset the whole scheme:and make confusion worse confounded. 

Saguna Y. Sadashiv (3); Ram Charan Lal v. Rakim Baksh (4); 
Sundrammal v. Rangasami Mudaliar (5h; Subramania Mudaliar v. 
Ranganathan Chettiar (6); Sham Die v. Birbhadra Prasad (7); 

and TZtrumalachariar v. Andal Ammal (8); As regards the test 

of religious efficacy it has been applied in all doubtful cases in the 
Mitakshara school. Ganga Sakai v.° Kesri (9) ; Vedachela Mudaliar 

v. Suéramania Mudaliar (1) ; Adit Narayan Sing v. Mahabir 

: Prasad Tewari (co); Gunesk Chunder Roy v. Nil -Komul 
° Roy (11)and Umashangar Prasad Parasari v. Mussammat Nages 
wari Koer (12). In Vedachela’s case (1) their Lordships applied 

this principle and thus the case ił more in my favour; itis an 


. (1) (1921) L. R. 48 I. A. 349. (2) (1924) I. L. R. 5 Lah. 147. 


(3) (1902) I. L, R. 26 Bom. 710, (4) (1916) I. L. R. 38 All, 416, 
(5) (1894) I. L. R. 18 Mad. 193. (6) (1913) I. L. R. 44 Mad. 114. 
à (7) (1921) L L. R. 43 Alt. 463. (8) (1937) I. L. R. 3o Mad, 406. 
. (9) (1915) L. R. 42 I. A. 208 ; I. L. R, 37 All. 545 5 22 C. L- J. 508, 
(10) (1916) 1 Pat. L. J. 324. (11) (1874) 22 w. R. 264. 


. (12) (1918) 3 Pat, b, J. 663(716). S bí y 
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universal rule in the Benares school (see Sarvadhikary pp. 451-455, 
621-623) ;father’s step sister’s son confers greater religious benefit 
as he offers what 1s ° called participatory 2imdas than mother’s 
sister’s son who offers only ‘obligatory’ pindas (see Sarvadhikary 
pp. 703-705, table at p. 709 ; Viramitrodoya III, I, II). As regards 
other principles adopted by Courts in this country they follow as 
corrolaries from the great principle of preference of male line over 
female, and the conflict in the cases is due to failure to apply the 


' cardinal or fundamental principles of the Mitakshara. : 


Dr. Mukerjee in reply. E 


The following judgments were delivered : 

B. B. Ghose, J :—This appeal is by the plaintiff for recovery 
of possession of certain propegties on the allegation that he is the 
preferential heir of the last male owner and is therefore entitled 
to succeed to the properties as the next reversioner. The proper- 
ties originally belonged to one Rameswar Ray who died on the 
6th of June r882 leaving a widow Mankumari Barmanya pregnant 
with child. She gave birth to a posthumons son on “the 3tst 
December 1882. That son died on the 7th of Mareh 1883, leav- 
ing his mother Mankumari as his sole heir. This lady was in 
possession of a Hind@ widow's estate till her death on the sth of 
June 1916. A controversy then arose as to whether the plaintiff 
and. his.two brothers, pro-forma defendants Nos. 3 and 4, were the 
preferential heirs or the defendants.. The two parties are related 
in this way: The plaintiff and his brothers are the mother's sister's 
sons of the infant who was the last male owner, the propositus, 
The defendants are the sons of the father's half sister of the pro- 
positus. The properties are partly debottar and partly secular 
and the title to possession is Ue same both with regard:to the 
debottar and secular properties, Nothing turns upon the nature 
of the properties in the decision of the case. The point in 
controversy is a rather vexed one as to the preferential right of 
aima bandhus in the same degree te succead to the properties of. a 
deceased person under the Mitakshara which: governs the parties 
in the case as found by the Sub@rdinate Judge. There is no ques- 
tion before us that the parties are governed by the Mitakshara! 
The only question that was argued is whether the mother’s sisters 
sons age to be preferred to the father’s half-sister’s sons. The 
Subordinate Judge has decided the question in favour of the defen- 
dants and has held that the mother’s sister’s sons should be post- 
poned to the father’s half-sister's sons, The plaintiff alleges that his 
two brothers have taken their shares and have therefore refused to 
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join him as plaintiffs, and his claim is only tow one-third sharein the 
properties. The question in controversy was raised i in thè second. 
issue as framed by the Subordinate Judge namely as to whether 
or not the plaintif is the preferential heir of the deceased infant, 
son of Rameswar Ray. The Subordinate- Judge after considering 
the various cases cited before him on the point came to his conclu- 
sion, Itis unnecessary for me to repeat the grounds on which the 
Subordinate Judge held in favour of the defendants, as the ques- 
tions argued before us will be stated by me in-detail 

Jt is argued on behalf of the appellant that the fact 
fhat the defendants are related through the father does. not 
give them a preferential right; nor isthe fact that the text in 
the Mitakshara mentions afma andhus related through the 
father first as in the line of heirs, decisive on the question, 
because the order in which the names are given is not the guiding 
factdr in deciding which of the heirs should be preferred. The 
list of Bandhus is enumerated in the Mitakshara, Chapter II, Sec- 
tion VI, verses 1 and 2 which are as follows :— (1) On failure of 
gentiles, the cognates are heirs. The cognates are of three kinds ; 
related to the person himself, to his father, or to his mother ; as is 
declared by the following Text ? ‘ the sons of ‘its own father's sister, 
the sons of his own mother’s sister, and the sons of his own mater- 
nal uncle must be considered as his own cognate kindred’ .........” 
* (2). Here by reason of near. affinity the cognate kindred of the 
deceased himself are his successors in the first instance ; on failure. 
of them, his father’s cognate” kindred ; er, there béing none, his. 
mothers’ cognate kindred. This must be understood to be the 
order of succession here intended.” 

The question as to: the precedence of aima bandhus siding 
in-the same degree of relationship , fo a deceased person has beén 
the subject of discussion in many decisions of the different High. 
Courts where the Mitakshara law prevails ; and it must be admit- 
ted that there is a good deal of divergence of opinion among the 
various High Courts as to the principle which should guide the 
Courts in coming to a conclusion frith regard to the question, 
and thè Madras High Court is divided against itself with regard 
to the question. It has been held in several cases that Bandhus 
related through the father should be preferred to those related 
through the, mother, and those whose relationship to the. 
deceased is intervened by two females are to be postponed to: those 
whose relationship isintervened by one female, In some cases.it 
has been held that precedence must bein accordance with the 
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-order in which the aima bandkus are enumerated in the Text, that 
is to say,* the son of the deceased's own father's sister must come 
before the son of his” own mother’s sister; and this principle is 
sought to be supported by the rule of: interpretation enunciated in 
Jaimini’s Nyayamala, The principle first stated is laid down in some 
of the Madras cases of which I may cite Suadrammal v. Ranga- 
sami Mudaliar (x) and Balusami Pandithar v. Narayana Rau (a). 
The second principle which I have stated above is laid down in 
the case of Appandai Vathiyar v. Bagubali Mudaliyar (3). But: if 
the last case the principle enunciated in the previous cases ,was 
dissented from ; and this last case was again dissented from in& 
later case of Pedda Rami Reddi v. Gangi Reddi (4). Turning to 
the Allahabad High Court we find that the rule thatthe order of 
precedence should be followed in accordance with the order in 
which the atma bandhus are named in the Text was not accepted. 
But it was laid down in the case of Ram Charan Lal v. Rahim 
Baksh (5) that Bandhus connected through the father areto be 
preferred to those connected through the mother. In 'Bombay it 
was laid down in the case of Saguna v. Sadashiv (6) that accord- 
ing to Mitakshara those connected through the male line 
among the Bandh«s are to be preferred to those connected 
through the females. The rule that a dandhu connected with 
the propositus through one more female than another should 
be postponed to that other was not followed in the case of 
Rajeppa v. Gangappa (7). Then again the question was debated 
at considerable length by a Full Befich of the Patna High Court 
im the case of Umashankar Prasad Parasari v. Mussammat Nages- 
wari Koer (8), But the learned Judges composing the Bench 
give different reasons for their conclusion and there is no 
unanimity as to the principlÉ to .be followed in giving prefer- 
rence to one set of Amid bamdhus to another set. 

In this state of judicial decisionf in the Courts in India one 
would try to find if any certajn direction can be obtained 
from any decision of jhe Judicial Committee of the Privy 
Council The case of Vedachela Mudaliar v. Subramania 
Mudaliar (9) -was relied upon on behalf of the appellant 
in support of the proposition that an atma bandhu 


„GY (1894) I. L. R. 18 Mad. 193. (2) (1897) 1. L. R. 20 Mad. 342. 

~- (3) (1999) I. L. R. 33 Mad, 439. (4) (1924) I. L. R 48 Mad. 722. 
(s) (1916) 1, L. R 38 All. 416. (6) (1902) I. L. R. a6 Bom. 710. 
(7) (1922) I. L. R. 47 Bom. 48. (8) (1918) 3 Patna L. J. 663. 


(9) (1921) L, R.«8 L A. 349. 
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related through the father has no preferential right to claim suc- 
cession to the property of a deceased as against one fonnected 
through the mother, On behalf of the respondents it has been 
contended that although there are certain expressions in the 
judgment which might support the contention urged on behalf 
of the appellant by Dr. Bijon Kumar Mukerjee, those observations 
are really o5jfez, and should not be taken as authorities as com- 
pelling us to accept the proposition that is sought to be drawn 
from the observations in the judgment. It is, therefore, neces- 
sary to examine the case in some: detail. The controversy in 
that case was between the maternal uncle and the son ofa pater- 
nal .aunt's son and their Lordships held that the maternal 
uncle succeeded in preference to 8 son of the paternal aunt's 
son. At page 359 ofthe Report their Lordships made the follow- 
ing observations; “For instance, among atma bandhus enumerated, ` 
the name of the father's sister's son is first given ; then comes the 
mother’s sister’s son. and after him, the son of the mother’s 
brother. Similarly among specifically named (iri) pitri bandhus, 
first comes the son of the father's paternal aunt and among (matri) 
matri-bandhus the son of the mother's paternal aunt, From this 
it has been inferred that the expounder of+tke rule in question 
intended that each class should be divided into two sub-classes 
according to the side of relationship and that in every case pre- 
ferenge should be given to the father’s side. Their Lordships, 
again, in the view they take of the rights of the parties in the 
present case do not think it "hecessary tọ express an opinion how 
far this proposition is in conformity with the express rule thatin 
each class propinquity should be the guiding factor. Assuming 
however the inference to be well founded the question arises what 
is the place of the mother’s brother among a/ma bandhus ?" 
From this passage it would appear that their Lordships did not 
desire to lay down any definite? rule as to whether those related 
through the father’s side should be given preference or not. But 
later on while discussing the case Vegachela v. Subramanía (1) 
already cited, their Lordships obsqrve :at page 363 "And then 
Gomes the passage on which the Judges in Balusami v. Narayana 
(a) relied in their division of afma dandhus into two :sub-classes, 
—namely, ex parte paterna and ex parte materna. That passage runs 
thus: ‘Nor could it be urged here that the mother being nearer 
than the father, the matri jandkus|take the wealth before the pitri- 


(1) (1921) L. R, 48 I. A. 349 (363) 
(2) (1897) i. Ly R. 20 Mad, 342 (349). . 
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bandAus. From the Text, ‘of these the mother is more important 
than the father’ ; (2), mother’s precedence alone is stated and not 
that of the mother’s dundhus ; therefore, we think it sound that 
the sa£ri-hitdhus should take the wealth only after the fifrt- 
bahdhus,’ 

“A very small consideration would show that that passage has 
nothing to do with the members of the same class imfer se. It 
only explains why pifri-bindhus are to be preferred to matri- 
bandhus, The mother’s position being special to herself under an * 
express rule,” ‘This passage has been taken as having disapproved 
the rule laid down in the two Madras cases: Suadrammal v.* 
Rangasami(1) and Balusami v. Nurayana(2), so far as they lay down 
that among dandhus of the same class those ex parte paterna are 
to be preferred to those ex parte materna. 1 have already pointed 
out that in the previous part of the judgment their Lordships said 
that it was unnecessary to express any opinion on that point. The 
difficulty as to what has been decided by their Lordships of the 
Privy Council in this case with reference to the general ‘principle 
in debate is further enhanced by the faet that their Lordships 
themselves referred in a later case, Kenchava Kom Sanyellappa 
Hosmani v, Girimallappa Channappa Somasagar (3), as to what 
has been decided in the case of Veduchela v. Subramania (4), Their 
Lordships observe (at page 376) (5). “The question of priority as 
between alts dandhus ex parte paterna and those ex parte materna 
has been the subject of much discussion,—the latest word, on the 
subject being found in Vedaghela Mudaftar v. Subramania Mudaliar 
(4) which decided in 1921, that as between fi/ri-jamdAus and 
matri-bundhus, the preference given to the former is settled.” It 
may be pointed out that in Vedachela’s case (4) the question as to 
priority as between piiri dandhu$ and matri bandhus was not dispu- 
ted. It was admitted in that case that the parties in controversy 
were both related to the deceased as Rima dundhus. But there can 
be no question that as between pitt bandhus and matri bandhus, 
pitri dandhus are entitled to, priority, The question, therefore, as 
to the priority of ama dundhus ewho are related through the father 
and those who are related through the mother seems to have been. 
leftin as much obscurity with reference to the general principle 
enunciated in the cases I have cited, as before. I do not think, 


(1) (1894) I. L. R. 18 Mad, 193- (2) (1897) 1. L. R, 20 Mad. 342, 
(3) (1924) L, R. 51 I. A, 358 ; 40 C. Ly J. 447- 

(4) (1921) L. R. 43 I. A. 349. 

(5) (1924) L, R. 5» 1. A, 368 (376) 3 40 C. L. J. 447 (452). 
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Civi. having regard to the divergence of judicial opinion, that I should 
1938. hazard an attempt to lay down any general prfnciple *with regard 

J atiadra Ne ath Ray E the point in controversy raised in the *várious decisions, It 
MANC. seems to me it would be a fruitless endeavour. I shall therefore 
confine myself to the decision of the present question on principles 
B. B. Ghee, Y. — with regard to which thereis no controversy ; and that principle 
B isthat where the parties are related in the same degree, the 
preferential right should be in him who confers the greatest spiri- 

* tual benefit on the deceased. This is one ofthe principles .Jaid 
down in the case of Muttusami v. Muttukumarasami (1) which was 

* affirmed. by the Privy Council on appeal in the case of Muttusami 
Mudaliar v. Simambedu Muthukumarasami Mudaliyar (2); and I 
should follow the principle laid down in that case allthe more, as 

. . their Lordships of the Privy Council observe in Vedachela v. 
Subramania (3) that “in the absence of any express authority vary- 

ing the rule, the propositions enuuciated in Muttusami v. Muttu- 
Aumarasami (2) furnish a safe guide. Those propositions are enun- 
ciated irfthe following terms :—(i) Those who are dhinnagotra 
sapindas or are related through females born in or belonging to the 
family of the propositus are dandhus : (ii) that as stated in the 
Text of Vridba Satatapa or Baudhayana, they« are of three classes, 

viz., atma bandhus, pitri bandhus and matri bandkus, and matri 
éandhus succeed in the order in which they are named; (iii) that 
theyexamples given therein are intended to show the mode in 
which nearness of affinity is to be ascertained; and (iv) that as 
bétween.dandhus of the sanfe class the spiritual benefit they confer 
upon:the propositus is, as stated in the Viramitrodaya, a ground 

of preference.” This proposition that the ground of preference 
should be according to the spiritual benefit conferred upon the 
propositus is not controverted by the appellant’s counsel. But- he 
contends that in the present case the plaintiff confers greater 
benefit on the propositus (han the defendants do. His argument 

. is that the plaintiff offers three, oblations to the maternal ancestors 
that is‘to say, his maternal grandfather maternal great grandfather 
and maternal great great grandfather, The propositus also offered 
. oblations to all these three ancestors. On the other hand, the defen- 
dants offer the same class of divided oblations to their maternal 
grandfather, maternal great grandfather and maternal great great 
grandfather. These relations are paternal grandfather, paternal 


.. 
Nagendra Nath Ray, 


Y (1) (1892) I'L. R. 16 Mad. 23 (30). 
* (2) (1896) L. R. 23 I. A. 83 ; L L. R. 19 Mad. pred 
(3) (1921) L. R. 48. A. 349 (364). e 
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great grandfather and paternal great great grandfather of the pro- Crvit. 
positus. THe propogitus offered oblations .to three ascendants, 1938. 
—father, grandfather and great grandfather. Therefore the defen- 
dants offer oblations to two only of the ancestors of the propositus 
to whom he would have offered oblations. Therefore there is Nagendra Nath Bay: 
greater merit conferred by the plaintiff than by the defendants. B. B. Ghose, 3. 
Against that Mr. Sarbadhikari for the respondents argues that the mni 
oblations offered to the paternal ancestors are of greater merit than 
those offered to the maternal ancestors and the reason is that the 
propositus himself partakes of the oblations which are offered 
to his paternal ancestors, This proposition is supported by the autho- ° 
rity of the Viromitrodaya which was referred to in the judgment in 
the case Mutiusami v. Muttubumarasami (1) which I have already 
cited. At page r55 of Golap Chandra Sarkar's Translation of the . 
. Viramitrodaya the following passage occurs: “Since a person 
^ (when deceased) partakes of the oblations presented to the thfee 
paternal ancestors beginning with the father by reason of the union 
of oblations (effected through the ceremony called sapinda'karan) ; 
and since the three decendants in the male line beginping with the 
son presented oblations to that person himself ; and since he who: 
while living offered eblations to av ancestor in the male line 
partakes, when dead, of the oblations presented to that ancestor 
by reason of union of oblations : thus the middlemost person who 
while living offered oblations to his ancestors and when dead 
partakes of the oblations presented to them becomes the, object. 
to whom oblations are presepted by others that are living and 
partakes with these latter while they are dead, of the oblations 
presented (to him) by the daughter's son and the like" and so on. 
The conclusion must therefore follow that in the present case the. 
defendants being so related as fo confer greater spiritual benefit 
on the propositus, they are the nearer heirs. 
Itis contended again on behalf of'the appellant that'the plain- 
tif is nearer in blood, because he has mere blood particlés in . 
common with the propositug than the defendants ; and learned 
counsel refers to the fact that tle defendants are only sons of the 
father’s half-sister of the propositus. It may possibly bê that. 
according to medical theories the plaintiff may have more blood 
particles in common with the propositus than the defendants have. 
But the Mitakshara and the Viramitrodaya state that in doubtful 
cases the rule as to how it should be determined that a person has 
more blood particles in common with the propositus is that it ° 


(2) (1892) I, L. R, ?6 Mad, 23. e. 
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should be decided in accordance with the efficacy - ef oblations 
offered to the ancestors. 

The last argument that has been urged on | behalf of the appel- 
lant is that ifit had been a question between the father’s full 


Negeadea ra Nath Ray. sister’s son and the mothers sister's son, then the father's. sisters 


B. B. Ghote, 5. 


son might possibly be entitled to preference. Buta half sister is 
notthe same as a full sister ; and therefore the father's half sister’s 
son cannot claim the same right as a full sister's son. It is further 


* argued that what the old Text meant by the term “father’s sisters 


san” was father’s full sister’s son. But there is no difference between 


*a half-sister and a full sister in this respect. If there had been a 


competition between a father's full sister’s son and a father's half- 
sister's son, that would have been,a matter for consideration. But 
when we have to consider the position of the parties,as related in 
the present case, we have to deal with the matter on the basis of 
spititual benefit, As the father’s half-sister's son offers the same 
number of oblations to the paternal ancestors of the propositus 


‘and of the same efficacy as the father’s full sister's son would have 


done, I do not think that the fact of the defendants being the 
fathers half—sister’s son of the propositus makes any difference in 


this case. With regard to another argument shat Jifri-swasa in the 


enumeration of atma bandhus refers only to a full sister of the father, 
and half-sister’s son of the father is not one of the enumerated 
aima bandhus but would come merely as a dandhu not enumerated 
in the Text ; it may bé stated that the proper construction of the 
Text does not lead to any such inferenge. Where the Text writers 
meant that there should bea difference between the relations of 
full blood and half blood, that was specially enumerated, Where 
there is no such distinction made in the Text, the words should be 
construed as including both full bod and half blood. As autho- 
rity for this proposition -the following cases may be referred to: 
Doskarathi Kundu v. Bipin Behari Kundu (1) and Shashi Bhushan 
‘Lahiri v. Rajendra Nat) Joardgr (2). ; 

' On all these grounds this appeal must fail and be dismissed 
with costs to the principal defendaffts respondents, 


"A crose-objection has been urged on behalf of the defendants 
respondents on the question as to the costs of the lower Court. 
The Subordinate Judge, although he has dismissed the suit of the 
plaintiff, has not allowed any costs. But he has not given any 


(1) (1904) L L. R.-32 Calc. 261 (263). 
(a) (1912) I, L. Ry 40 Cale. 82 (85). . o 
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reason for doing, so. We do not see any reason for depriving the 
contesting defendgnts of their costs in the Court below, The cross- 
objection must therefore be allowed to this extent that the contest- 
ing defendants would have their costs from the plaintiff in the 
Court below, There will be no costs of this cross-objection. 


Cammiade, J: agree. | 
A. T. M. Appeal dismissed : Cross-objectiom allowed, 


APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
"and Mr. Justice Chotsner. 


KANAI LAL SAHA 
v. ` 
MAKHAN LAL‘SAHA AND ANOTHER.* ° 


; ° 
Appeal, if waintainable—Criminal Procedure Code (Act V of 1898), Secs. 476B, 
order wnder— Sanction to prosecute—Furisdiction— Revision —Civil Procedure 

Code (Act V ef 1908), Sec. 11$. 

Where a Munsiff inan applicatien for an order directing that a .complaint 
should be made toa Magistrate against the present appeliant, held that he had 
no jurisdiction in the matter, as he was not the Court referred to in sectlon 476 
of the Code of Criminal Procedure, the alleged offence being not committed in 
or in relation toa proceeding in his own Court, byt recommended the petitioner 
‘in his Court to move the appellate Court for the order, and the District Judge on 
appeal under section 476B, without eentering into the question of jurisdiction of 
the lower Court made an order directing that a complaint should be made against 
the petitioner for an offence under section 195 (i) (c) of the Code: " 
Held, that no appeal lay to the High Court against the order of the District 
Judge.” 

æ Criminal Appeal No. 585 of :1927 with Civil Revision Petition No, 11 of 
1927, against the order of T. H. Ellis Esq, District Judge of Faridpur, dated 
the asth June, 1927, reversing that of Babu N. Bancrjes, Munsiff, ist Court, of 
Goalundo, dated the 43rd April, 1927. e 
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` That the order of the District Judge was revisable pnder section 115 of 


-the Code of Civil Procedure on the ground of error with gespect to * jurisdiction 


and procedure and material irregularity depriving the appellant of his right 
of appeal, 


Appeal under section 476B of the Criminal Procedure Code 
and Application for Revision under section. 115 of the Code of 
Civil Procedure by the Accused. 


` The material facts appear from the following judgment of the 


"lower appellate Court. 


e °“This appeal is directed against the order of the learned Munsiff 
of the rst Court at Goalundo, dated 23rd April 1927 in Misc. Case 
No. 261 of 1926 of the Court of the rst Munsiff at Goalundo under 
section 476 of the Criminal Procedute Code. The learned Munsiff 
rejected the application for the reasons in his judgment and the 


applicant and. his brother are now the petitioners on appeal before 
this Court, 


“A brief recapitulation of the circumstances leading up to this 
appeal will not be out of place, The two petitioners are Makhan 
Lal Saha and Chuni Lal Saha, They obtained a decree No. rar 
of 1923 in the Court of the znd Munsif, Goalundo, exercising 
S. C. C. powers against the opposite party Kanai Lal Saha and 
put the decree to execution. 


"The opposite party Kanai. Lal Saha in the execution case 
pleaded that the decree was satisfied and in support of their 
plea filed a receipt for Rs.'75 alleging ethat this receipt had been 
written by Makhan Lal Saha and signed by both the petitioners. 
The objection was, however, disallowed. 


. “Subsequently, the opposite party Kanai Lal Saha brought a 


$. C. C. suit No. 126 of 1926 in the Court of the 2nd Munsiff, 


Goalundo, for refund -of the gmount of Rs, 75+ Rs. 5 interest and 
filed the above mentioned receipt in that suit. 

“The two petitionerse opposed this claim and challenged the 
receipt as being a forgery. . 

“The trial Court considered the evidence and circumstances and 
Tound the receipt was a forgery and he dismissed the.suit on 22nd 
Septémber, 1926, with ‘the observation. "The evidence of the two 
witnesses does not lead me to the conclusion that the plaintiff -paid 
Rs. 75, to the defendants as alleged and received the receipt. from 
them, In my judgment the allegation is false and the fepe: is 
a forgery and I hold accordingly.’ 

“On this finding the two petitioners applied fo the trial ‘Court 
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on the rst October, 1926, under section 476 Criminal Procedure 
Code fore the ptosecution. of the opposite party for an offence 
referred to in seSti$n rgs clause (c) of the Criminal Procedure 
Code. A notice was issued upon the opposite party Kanai Lal 
Saha to show cause why he should not be prosecuted. 


“Thereafter the trial Court was transferred on deputation and 
the case transferred under orders of the District Judge to the 
Court of the 1st Munsiff of Goalundo on the sth October, 1926. 
On the 23rd April, 1927, the learned Munsiff of the rst Court at 
Goalundo rejected the application on the finding that he had no 
jurisdiction in the matter. He recommended that the petitionet 
should move the appellate Court for the order of prosecution. 


“Thereupon the two petitiogers have moved me to take action 
under the provisions of section 476B Criminal Procedure Code. 


“T have perused the records of the case and am satisfied that a 
prima facie case has been made out against the opposite party 
Kanai Lal Saha, The evidence, in my opinion, is sufficient to 
show, prima facie, that he has forged a document and that he has 
used ‘that same document in evidence knowing it to bea forgery. 
This being so, prima facie, he appears to have committed an 
‘offence falling witfin the scope of section 195 (1) (c) Criminal 
Procedure Code and I am satisfied that it is expedient in the 
interests of justice that an enquiry should be made into this 
matter, * 


. “As Iam taking action under seotion 476B itis nof necessary 
for me to enter into any discussion as to the propriety or not of 
the finding of the learned Munsiff as to whether he had or had not 
jurisdiction to entertain the petitioners’ application. Section 476B 
empowers me of myself to male a complaint which my subordinate 
Court might have made under section 476. 


: “It has been suggested on behalf*of the opposite party that as 
the application has been rejected by a Munsiff exercising S. C. C. 
powers, as Sessions Judge J am not competent to act under section 
476B read’ with section 195¢(3). This, in my opinion, is an 
erroneous view. Under the Criminal Procedure Code as amanded by 
Act XVIII of 1923, section, 195 (3) recites ‘ For the purposes of 
this section a. Court shall be deemed to be subordinate to the 
‘Court to which appeals ordinarily lie from the appealable decrees or 
sentences of such former Court, or in the case of a Civil Court from 
whose decrees no appeal ordinarily lies, to the principal Court 
having ordinary opiginal civil jurisdiction within the local limits of 
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whose jurisdiction such Civil Court is situate.’ The plain meaning 
of the amended section must be thata Court of: Small Causes for 
the purposes of this action is subordinate to’ the District Court. 


"This appeal must be allowed with costs. I assess pleader's fee 
at Rs. 8. A copy of this judgment will be forwarded to the 
Sub-divisional Magistrate of Goalundo with the request that he will 
consider this a complaint within the meaning of section 476B 
read with section 195 (1) (c) Criminal Procedure Code and take 


. * 
necessary action." 


a "Babu Suresh Chandra Talukdar for the Appellant. 
Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
The judgments of the Court were as follows : 


Rankin, C. J:—In this case the learned District Judge of 
Faridpore has made an order directing that a complaint should be 
made against the appellant for an offence under section 195 (i) (c) 
of the Criminal Proce lure Code in respect that he forged a receipt 
and used' that document in evidence in a certain suit before the 
Court of the and Munsiff of Goalundo knowing it to be forged. 

The Munsiff in the suit found that the receipt was a forgery and 
the two delendants applied to the Munsiff fer an order directing: 
that a complaint should be made to a Magistrate against the 
present appellant. Before that application was disposed of the 
judicial officer in question was transferred and the case was by 
the order,of the District Judge transferred to the Court of the 
First Munsif of Goalundo.' That leamed Munsiff of Goalundo 
when the matter came beíore him under section 476 Criminal 
Procedure Code refused to direct a complaint to be made on the 
view that he hal no jurisdiction in the matter, he not being the 
Court referred to in section 476 in respect that the alleged offence 
had not been committed: in or in relation to a proceeding in his 
own Court but had been committed, if at all, in relation to procee- 
ding in the Court of the Secqnd Munsiff of Goalundo who had 
tried the case, That being his view he learned First Munsiff 
thought that he had no jurisdiction, * 


' An appeal was taken to the District Judge under section 476B 
and the first thing that the learned Judge had to decide was 
whether the view as to jurisdiction taken by the Court from whose 
order an appeal was being brought to him was right or wrong. If 
the learned First Munsiff of Goalundo had no jurisdiction to make 
a complaint and had rightly refused to make a complaint the appeal 
should have been digmissed upon that ground. Oh the other hand, 
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ifthe learned District Judge took the view that the learned First 
Munsiff of’ Goalundg had jurisdiction but had wrongly held that he 
had no jurisdiction then he would be entitled to make a complaint 
under section 476B. Upon the former view that there was no 
jurisdiction in the First Munsiff of Goalundo, it might or might 
not have been proper for the learned District Judge to entertain an 
application if made under section 476A, and in that event whether 
he granted the application or refused the application an appeal 


would lie to this Court. This Court has already held that no appeal * 


lies from an order made by a superior Court in its appellate powers 


under section 476B. It is entirely wrong, however, for the learned” 


District Judge to think that whether or not the First Munsiff of 
Goalundo had jurisdiction under section 476, he, the learned 
District Judge, on an appeal therefrom could make a complaint 
which the learned First Munsiff could not have made. It seems to 
us, therefore, that the order before us is wrong in the sense that 
the learned District Judge has proceeded irregularly without 
enquiring properly into the correctness of the view taken by the 
First Munsiff of Goalundo to the effect that:there was no jurisdiction 
in his Court to éntertain this particular application for com- 
plaint. r 

We cannot interfere with the order, however, as a matter of 
appeal, but it does seem to us that the error committed by the 
learned District Judge falls within section 115 of the Civil Procédure 
Code. It was an error with respect to, jurisdiction. It is*also an 
error with respect to profedure. It is a material irregularity and 
the view taken by the learned District Judge may operate to 
deprive the present appellant of a right of appeal. If the true 
view be that the learned District Judge’s only power to make a 
complaint was in the circumstances under section 476A, it is quite 
clear that the erroneous procedure adopted in this case has 
deprived the appellant of a right of appeal. In these circumstances 
we must make an order sending this matter back to the learned 
District Judge in order fflat he may decide whether or not the 
Court from which the appeal was brought rightly or wrongly held 


that it had no jurisdiction, Ifit rightly so held then the appeal 


should be dismissed, It may or may not then happen thaf an 
application will be made to the learned District Judge under section 
476A. We say nothing to limit the discretion of the learned 
District Judge in that event., On the other hand, if the learned 
District Judge takes the view that the First Munsiff of Goalundo 
had jurisdiction to brder a complaint and had wrongly refused to 
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do sothen it would be possible for him to make a proper order 

under section 476B directing that a complaint shotild be lodged. 
The appeal is dismissed but an order is nfade as stated under 

section 115 of the Civil Procedure Code. l 


Chotzner, J :—I agree . 
A, T. M. Appeal dismissed ; Case sent back for retrial, 


APPELLATE CIVIL. 


` 
Before Mr. Justice Page and Mr. Justice Duval, 


JYOTISH CHANDRA SEN 
T. 
* HAR CHANDRA SAHA AND OTBRERS.* 


Attachment before judgment—Ex parte Decree—Death of defendant before date 
of the decree—No substitution made—Sutt, abatement of—Hffect on attach- 
ment—Snbsequent restoration of the suit after making substitution of the 
defendants heirs—Second ex parte decree—Execution sale— Previous attach- 
ment before judgment, if subsisting. 

. When a suit abates and comes to an end, attachment before judgment dies 

with it algo. 

e 
There is no difference between dismissal of as suit and abatement of a suit 
regarding the above principle. 
The restoration of a suit after setting aside attachment does not revive the 
attachment before judgment. 
Sasirama Kumari v. Meherban Khan ° (1) and Abdul Rahman v. Amin 
Sharif. (2) followed. : 
* 
Appeal by the Defendant No. 1. 
Suit for khas possessjpn on declaration of the plaintiffs’ title to 


the property. - 
The material facts will appear ffom the judgment, 


- D° S. C. Basak, Babus Chandra Sekhar Sen and Gopendra 


Nath Das for the Appellant. 


*Appeal from Appellate Decree No. 1415 of 1925, against the decred of Babu 
Hemanta Kumar Haldar, Additional Subordinate Judge of Noakhali, dated the 
13th-March, 1925, affirming the decree of Babu Asutosh Das, Munsiff, Additional 
Court at Feni, dated the 3oth June, 1922. À l 

. G) (1911) 13 C. LA. 243- (a) (1918) b. L. R. 45 Calc. 780. 
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Babu Gpendra*Kumar Roy for the Plaintiff Respondent. cai 

The judgments df the Court were as follows :— l 1927. 

Page, J :—The decree in this suit cannot stand. The dispute jyotiahy Chandra Sen 
has arisen in this way. The plaintiff respondent brought a suit for Har Siecle Saha. 
money against one Uma Charan who was the owner of the pro- 
perty in dispute, and before judgment obtained an order for 
attaching the property onthe 31st August, rgrs. On the rzth 
November, 1915 he obtained an ex parte decree against Uma ° 
Charan, It is common ground, however, that between the date of 
attachment and the date of the decree Uma Charan died, the* 
result being that as against him the decree was a nullity. As an 
application was not made for substituting the heirs within the 
time limited by law, the suit abated and died. In August, 1916 
after the suit had come to anend, Uma Charan’s heirs sold the pro- 
perty in dispute to defendent No. r who alone contested the 
suit, the other defendants being impleaded merely as fro forma 
defendants, Subsequently, on the sth January, r918, an application 
was made on behalf of the plaintiff to set aside the abatement 
and to restore the case and for leave to substitute the heirs in 
place of Uma Charan, This application was granted and on the 5th 
April, 1918 the plaintiff obtained a second ex parts decree against 
the heirs of Uma Charan. Thereafter he issued execution and on 
the rst November, 1919 purchased the property in dispute atthe 
execution sale, As the defendant No.1, who had purchased the 
property in the manner which Ihave stated from Uma Charan’s 
heirs, was not prepared to give the plaintiff possession, the present 
suit was lodged for kas possession and a declaration of the plain- 
tiffs title to the property. Both Courts have decreed the plaintiff's 
suit. But for the fact that the «wo Courts have passed a decree in 
favour of the plaintiff I should have thought that the plaintiff's 
case was unarguable. It depended tfpon the attachment before 
judgment being in existence actually or constructively until after " 
the second ex parte decree was obtained. But when the suit abated 
and came to an end on the deathof Uma Charan the attachment 
died with it. In my opinion, the appeal is concluded against . 
the respondent both upon principle and by Sasirgma 
Kumari v. Meherban (1) and Abdul Rahman v. Amin Sharif (2). 
The lÉarned Vakil on behalf of the respondent sought to 
distinguish these cases upon the ground thatin these two cases 
the suit came to an end because it was dismissed and a suit which ° 
is dismissed differs from a suit which abates. True, the cause of 
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Civiu. its death is different but in either case, itis equally dead, and, if 
1927. it is dead the attachment before’; judgment gies with it. . The 
Jyotish Chandra Sen 5£COnd point which is taken is that the effect of the order setting 
i v. * ^ aside the abatement and restoring the case was to revive also the 
MN Sane e attachment before judgment. These two cases to which reference 
» Fe ‘has been made are authorities to the contrary. "There is no subs- 

od tance in the plaintiff's case. The appeal, therefore, will be allow- 

ed, the decree of the appellate Court and the decree of the Court 

" of first instance set aside and the suit dismissed with costa in all 


: the Courts, 
Duval, J :—I agree. 
< D. K, R. ` Appeal allowed. 
š " PRIVY COUNCIL. 


PRESENT :— Viscount Haldane, Viscount Sumner, Lord Shaw, 
Lord Merrivale and Lord Warrington of Clyfe. 


P.C, THE MUNICIPAL COUNCIL OF SYDNEY 


1927. . v. ; 
om 
p 20. *. MARGARET ALEX ANDRA TROY. 
e. 


[Ox APPEAL, FROM TRE SUPREME Court or New Sourn WALES.] 


Statutes— Retrospective eperation of statutes—Interest on compensation awarded 

under the Land Acquisition Act (I ef 1894). 

Generally speaking, a statute conferring or dealing with substantive 
rights has no retrospective operatNon.* 

Accordingly, S. 17 of the Sydney Corporation Act, 1924 (corresponding, 
in India, to the Laud Acquisitioh Act, 1894), declaring that “the rate: 
of interest payable upon compensation for"land acquired by the Council 
by resumption or by any compulsory purchase, shall be six per centum per 

* annum,” cannot be construed retrospectively so as to affect the rate at which 


r interest was payable before the Act came into operation, 
Appeal by the Defendants from the Supreme Court o£ New 
South Wales, 
j The material facts are givenin their Lordships’ judgment, 
* which was delivered by 


; See Lord Halsbfry’s Laws of England, Vol. 37, pp. 159, 160—K, J, R. 


Vor, XLVIÍ.| . PBIVY COUNCIL, 


Viseount Haldane :—This is an appeal from a judgment of 
the Supreme Court of New South Wales, delivered in favour of the 
respondent who was plaintiff inan action. The appellants were 
defendants.and the question decided was raised by a special case. 

Before 1924 the respondent was owner in fee simple ofa 
piece of land.imthe City of Sydney. On June 6th, 1924, the 
appellants, in'accordance with the provisions of the Sydney Cor- 
poration Act, 1g02 and the amending Acts, caused, for improve- 
ment purposes, a notice for the acquisition of the piece of land to 
be published in the Gazette and other proper newspapers and 
complied in all respects with the provisions necessary for the 
acquisition. Thereupon, by virtue of the publication of the 
notice, the land, under the existing statutory provision, became 
vested in the appellants for an estate in fee simple, and the res- 
pondent became, entitled to receive compensation. Within due 
time from the publication, the respondent served a notice of 
her claim to compensation. The appellants made a valuation, and 
the amount payable to the- respondent was agreed at £60,828, 
The only question that arises is as to the rate of interest properly 
payable under the circumstances upon the amount so ascertained 
as due, At one tinf6, under the Public Works Act, 1900, provid- 
ing for the acquisition of land for public works, the interest payable 
on the amount of compensation for land resumed thereunder was 
6 percent, The provisions of this Act were incorporated by 
reference in the Sydney Corporation Acts, the interest rate being 
lowered to 4 per cent, Subsequently ‘the interest rate under the 
Public Works Act was similarly reduced. The provisions as 
to resumption were altered in other respects in 1905 by an Act 
of that date, under which, in lieu of service of notice, publication 
in the Gazette and certain newspapers was substituted for it, and 
the land was to vest on the publication of the notice and descrip- 
tion. There was another amending Act of 1916 into the 
provisions of which it is not necessary ġo enter. But in 1924 
the Sydney Corporation "ect of that. year enacted that the 1924 
Act andthe 1902: Act and tĦe Acts amending it should be cons- 
trued along with the 1924 Act as the principal Act. j . 

The 1924 Act as thus defined also enabled the appellants to 
acquire land subject to certain reservations in favour of the owner 
and to effect realignments for the purposes of widening. On these 
provisions, in the opinion of their Lordships, nothing turns for the, 
purpose of the present question, The only material provision is 
that contained in*section 17, which is in these terms :—~ 
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? Notwithstanding the provisions of any other, Act the rate of 
interest payable upon compensation for land, acquired by the 
Council by resumption or by the  realigament method, or by any 
compulsory purchase, shall be six per centum per annum,” 

The Act of 1924 came into operation on September 
17th in that year, and, as already stated, the acquisition (called 
resumption) had taken place under the existing statute on 
June 6th. l 


The respondent claims that on the proper construction of sec- 
tion 17 ofthe Act of r924 interest at 4 pər cent. was payable on 
the agreed amount of compensation as from June 6th in that year, 
the date of the publication of the notice and of consequent vesting 
in the Corporation, up to Septemberer7th, and thereafter at 6 per 
cent, notwithstanding that the Act did not become operative until 
September 17th, when it received the Royal Assent. The appellants 
conténd, on the other hand, that the title to interest at 6 per cent. 
under section 17 could not arise in regard to an acquisition before 
the Act became operative. One reason for this contention is that 
the Act of 1924 for the first time enabled the “ realignment 
method" to be adopted, and that accordingly section 17, which 
extends to interest accruing under that method, "must be treated as 
limited to land acquired after the Royal Assent was given to the Act, 
inasmuch as the realignment method was established by the Act 
for the time. The realignment method is thus, according to 
the argument for the appellants, a key to the scope of this section, 
But they go further and contend that Sven as regards ordinary 
acquisition or resumption there is a similar indication of intention 
to be found in the language of section 17, in that the payment of 
interest at 6 per cent, is to be limited to cases of acquisition or 
resumption after the Act of 1924 had become operative. 
Resumption, they argue, by,means of public notification, instead 
of by service of notice on the owner, was first authorised by the 
Act of 1905. The compensation *was to be ascertained under the 
provisions of the Public Works Act, rgd8, the scheme of which 
for this purpose, is to be incorporated with the Act of 1905. Under 
the Public Works Act, 1900, by section r1g (2) if compensation 
is payable in respect of land taken by notification in the 
Gazette (the then mode) it is to bear interest as from the 
date of this notification. As the Act of 1924 is to be read with the 
Act of 1905 it is argued that the word “ acquired” in section 14 of 
the Act of r924 should be mad, as meaning acquired after that 
Act came into operajion. 


Vor, XLVII.] PRIVY COUNCIL, 


The learned Judges of the Supreme Court of New South 
Wales agr&ed in rejecting this contention, and held that the respon- 
dent was entitled to succeed. The main ground of their reasoning 
turned on the ambit and scope of section 17. 

* Tt cannot be contended," said the Chief justice, "and it is 
not contended, that it is retrospective in its operation so as to 
affect the rate at which interest was payable before it came into 
operation, but the question is whether the direction that interest 
thereafter is to be at the rate of 6 per cent, per annum 
applies only to subsequent acquisition of land, or applies 
as well to prior acquisitions, the compensation for which was still 
unpaid when it came into force. The words used are perfectly 
general, Whatis spoken ‘of is the rate of interst payable upon 
compensation for land acquired" by the Council No distinction is 
made between land acquired before the Act and that acquired after, 
and to give effect to the contention of the Municipal Council it 
would be necessary to substitute for the wide and general word 
‘acquired’ some such words as ‘to be acquired,’ or «‘ hereafter 
acquired.’ I can find nothing in the section to justify the imposi- 
tion of any such limitation, and there is no rule’ or presumption 
which requires thatthe word should be so limited in its meaning.” 

The learned Chief Justice goes on to say thatit is plain that 
the purpose of the section was to bring up the rate of interest from 
one which was too low to6 per cent, the lower rate being inade- 
quate to the ruling rate of interest. 


Their Lordships find ¢hemselves in full agreement with the 
conclusion thus expressed, In their opinion this conclusion is 
neither affected by the well-known rule of construction against 
restrospective interpretation, nor by anything to be imported 
from the expression used in the earlier statutes in the series which 
has to be read in conjunction. Section 17 must in their -opinion 
be read as laying down a principle standing by itself, and to prevail, 
as the section declares, notwithstanding the provisions of any 
other Act. The new rateof interest relates to the amount of com- 
pensation for land acquired by any of the alternative methods, 
This provision is a substantive one which is not made to depend on 
any teference to corresponding provisions in the earlier statutes, 
and does not give rise to any question of retrospective opera- 
tion. 

On June 6th, 1924, the entire title to the piece of land in 
question was acquired by and became vested in the appellants, who 
became then entitled to compensation, On September 17th, 1924, 
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the new standard rate of interest was declared to be applicable to 
the compensation for all land acquired. Their Lordships*think that 
these words are unambiguous. They give a-title to the higher rate 
of interest as from September 17th, and apply subsequently to the 
passing of the Act which contains this fresh provision to 
compensation for land acquired prior thereto, notwithstanding that 
the Act was assented to later, Accordingly, between June 6th.and 
September 17th the rate will remain 4 per cent, and after that 
4s 6 per cent. 

They will humbly advise His Majesty that the appeal shoud be 
dismissed with costs. : 


Light & Fulton : Solicitors for the Appellants. 
Hughes & Sons : Solicitors for the Respondent. 
K. J. Re Appeal dismissed. 


t 


Present: Viscount Haldane, Lord .Athinson, Lord Blanesburgh, 
Lord Durling and Lord Warriggton of Clyffe. 


LIM YAM HONG, TRADING AS LEE HONG AND. ` 
COMPANY a 


[7 e 


LAM CHOON AND COMPANY. 


[ ON APPEAL FROM THE SUPREME COURT OF THE STRAITS 
SETTLEMENTS (ŠerrLemENT OFANGAPORE).] , un 


Inadmissible evidence—Hearsay— Counsel Snot objecting—Fi: oe g Pad. Eu 
. trial Flldge, weight attaching io. 

- Hearsay evidence which ought-to have been rejected as Irrelevant does .not 
become admissible as. against a party merely because his: Counsel erroneously 
failed to take the objection when the evidence was being given. iaei 

+ Due regard ought to be paid to the findings of a Judge whoihas , docided 
matters of fact deposed to by witnesses at the trial: before bim.. E eye 


, < "Appeal by the Defendants, . i EXE ®t had 
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The material facts are given in their Lordships’ judgment 
delivered by `’ 

Lord Darling :—This case was tried by Sir James Murison, 
Chief Justice, and the nature of the matter in dispute is sufficiently 
stated by him in these words : 


“The 


plaintiffs in this case sue the defendants for 


$10,164 for breach of contract to take delivery of 15 tons of : 


Singapore Standard Flat Bark Crepe at $1.03 per pound. The 
defendant denies that he ever made such à contract. 
represent the difference in price when the rubber in question was 
sold in the open market after defendant's repudiation of the 
agreement, f é : i 


"The only issue is whether defendant made the agreement 
or not. - 


“The plaintiff says that the agreement was made on his behalf 
by Cheng Kee, clerk of Messrs Green & Collier, Brokers, ‘with the 
defendant on the 4th August, 1925. á 


“The burden of proof lies upon the plaintiff. His witnesses 
are Cheng Kee, clerketo Messrs. Green & Collier, and Mr, Green.” 


The Chief Justice was not satisfied that the plaintiffs had 
proved the making of the alleged contract, and he therefore 
entered judgment for defendant, On appeal to the Supreme Court 
of the Straits Settlements, this judgment was set asife and 
judgment entered for the *olaintiffs for the amount claimed. Mr. 
Justice Ray dissenting from the opinion expressed by Mr. Justice 
Brown and Mr, Justice Deane, the other members of that Court. 

The evidence given by Mm Green for the plaintiffs although 
accepted entirely by the learned Chief Justice, was rightly declared 
by him to be of itself quite insufficient to prove the making of the 
contract, For that purpose, therefore, reliance was placed on the 
testimony of ' Cheng Kee, a clerk? or bréker employed by the 
. plaintiffs This man the Tearned Chief Justice qualified as “not a 
' very bad witness;” and added that ^t he could get definite coxobo- 
ration of 'his story the denials of the defendant and his witnesses 
would not have availed to displace the evidence called on behalf 
of the plaintiffs. “But,” said the Chief Justice, “I find very 
great difficulty about the ‘corroboration of Cheng Kees’ evidence." 
He therefore held that the burden of proof was not discharged ; 
and so he pronounced in favour of the defendant. 


‘` The corroboration of Cheng Kee mainly felied upon by 
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plaintiff's counsel was the established fact that a confirmation slip 
of the contract was prepared in the plaintiff's office, and, further, 
that Cheng Kee swore that he himself on 4th August gave this 
note into the defendant's own hand. The statement was denied 
by the defendant, who swore that he did not see Cheng Kee on 
that day. 

It was stated by Mr. Green that on rith August he, with Cheng 


. Kee, went to the defendant's office and there saw his manager, 


Ah Choon, “who said he had seen Cheng Kee hand our confirma- 
tion slip to the defendant.” It was not alleged that the defendant 
was then present, and it is clear that, he being absent, this conver- 
sation was not evidence against him. Further, Cheng Kee, in his 
evidence, was allowed to say: “Og the rrth August the defendant's 
manager (Ah Choon) told the plaintiffs! towkay and Green, that he 
had seen the confirmation slip.” This also is not evidence against 
the defendant, and regarding it Ah Choon swore "Cheng Kee did 
not call on the 4th August. Idid not see him. I never said I 
had seen the confirmation slip Cheng Kee said that.” 

Now all this evidence was relied on by the two learned Judges, 
who allowed the appeal, and especially by Mr. Justice Deane, as 
being sufficient corroboration of Cheng Kee's*testimony to justify 
the reversal of the judgment of the Chief Justice. 

It is true that the evidence of what Ah Choon, who was not 
alleged to have any authority to represent the defendant, had said 
in his*absence was not objected to by the defendant’s counsel, 
but still the fault of an advocate camnot so alter the character of 
testimony as to convert into corroborative evidence that which the 
law regards as merely fit for rejection as hearsay. Yet this was 
also accepted as good evidence of the contents of a written docu- 
ment ; since the paper, said to have been delivered to Ah Choon, 
was tréated as a note comfirming a contract. Moreover, it was 
impossible to treat statements by Cheng Kee as corroborating his 
own evidence, for these were merely parts of that very evidence 
itself. = 

To their Lordships it appears “that the two learned Judges of 
the Supreme Court, who came to a conclasion opposed to that of 
the Chief Justice who had tried the case, did so upon panes 
which cannot support their conclusion, . 

Their Lordships agree with Mr, Justice Ray who dissented 
from the opinions expressed by his colleagues in the Supreme 
Court that the Chief Justice’s decision was attacked on the ground 
that he "overldoked, or did not attach sufficient weight to this 
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(Ah Choonjs) admission. It isa sufficient and it is obviously a 
fair answer to thi$ attack that the admission was irrelevant, and 
that the evidence regarding it should not have been admitted. If 
it was disregarded, it was rightly disregarded-" 

Applying the well established rules as to the amount of regard 
to be paid to the findings of a Judge who has decided matters of 
fact deposed to by witnesses at the trial before him, and having 
considered all the evidence admitted, their Lordships are of opinion 
that the judgment of Chief Justice Murison should stand, and thay 
will therefore humbly advise His Majesty that this appeal should 
be allowed with costs, the judgment of the Court of Appeal set 
aside, and the judgment of the Chief Justice restored with costs 
in both Courts, : 


Parker, Garrett & Co: Solicitors for the Appellants, 
Peacock & Goddard: Solicitors for the Respondent. 
K. J. R. Appeal allowed. 


Reporters. Nete: See also Miller v, Madhe Das (I. L. R. 19 All. 76), 
where there was an erroneons ommision to object before the Courts below to the 
admission of evidence thgt was not relevant, and their Lordships of the Privy 
Council held that that was not enough to make irrelevant evidence relovant, 
This pronouncement of the Privy Council has led to some conflict of judicial 
opinion in India; see (inter alia) 1 C. W. N. 5303 2 Ind. Cas. 99839 pd. 
Cas. 211 ; I. L, R. 28 Calc. 1423 1. L, R. 49 Calc, 93, Their Lordships’ present 
judgment, although on an appeal from the Straits Settlements, will beù usefal 
guide to the Courts in this couttry, as it reiterates the principle laid down by 
the Board as far back as 1896 in Miller's case.—x. J. R. 
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‘Present : The Lord Chancellor, Lord Buckmaster, Lord Carson,... 
Lord Darling and Lord Warrington Of Clyffe. - . 


JAFFERALI BHALOO LAKHA AND OTHERS 


v. : : 
THE STANDARD BANK OF SOUTH AFRICA, LIMITED. 


' [ON aPPEAL FROM His MajzgsTY's COURT OF APPEAL 
e FOR EASTERN AFRICA.] ; 


Partnership Indian Contract Act (1X of 1872), Secs. 247, 251—Minor pariner’s 
liability for firms obligations—Partnership property, what constitutes— ` 
Managing pariners power to mortgage. 

In accordance with section 247 of the Contract Decree, applicable in Zanzibar 
(corresponding to section 247 of the Indian Contract act), where a minor is . 
admitted to the benefit of the partnership, the result of that admission is, that 
while he cannot before he comes of age be made personally liable for the 
obligations of'the firm yet his share in the partnership property is liable to the 
obligations of the firm. 


Where the question was, whether a particnlar property was part of the 
partnership assets, and it was found by both the Coyrts below that it was part 
of the business assets and of the partnership assets, their Lordships of the Privy 
Council observed: “That concurrent finding of the two Courts cannot now be 


disturbed. Where partners ar: jointly entitled to. property; and the question - 


arises whether that property has been thrown into the assets of a partnership, 
that is aspure question of fact.'"* 

By virtue of the provisions of Article 251 ofethe Decree, applicable in Zanzibar 
(corresponding to section 251 of the Indian Contract Act), the managing partner 
of a trading firm has power to mortgage the partnership property, so as to bind 
the firm. : 

Appeal by the Defendants by special leave from a judgment of 
His Majesty’s Court of appeal for Eastern Africa, affirming the 
judgment of Mr. Justice Tomlinson of His Majesty’s Court of 
Zanzibar. EUN 


The material facts are set out ine#heir Lordships judgment, 
which was delivered by ? 

The Lord Chancellor :— This is an appeal by three of the 
defendants in this suit from a judgment of the Court of Appeal for 
Eastern Africa, affirming the judgment of Mr. Justice Tomlinson of 
His Majesty's Court at Zanzibar in favour of the present respondents, 
who were plaintiffs in the suit. 


*As to what congtitutes “partnership property,” seq section 253, sub-section 
(1), Indian Contract Act,—k. J. R. 


(x 
ND 


Vo, XLVIL] PRIVY COUNCIL, 


The facts may be quite shortly stated. One Bhaloo Lakha, 


who was a thember of the Khoja community, carried on business 


as a clove merchant ‘at Zanzibar under the style of Lakha Velani & 
Co, In the year 1908 he accquired as his separate property the 
house in which the business was carried on. In the year 1913 he 
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executed a deed of gift of all that he possessed in favour of his six of South, Africa, Ld, 


sons, Later on in the same year he madea willin which he 
declared that he had no property or estate of any description, and 
appointed his eldest son, Mahomedali, to be the guardian of his 
minor children. He died on the 6th October, 1916, leaving 
all his six sons, of whom two, the first and second appellants, were 
'then minors under the age of 18, and also leaving surviving him 
his widow, the third appellant. The business was, in fact, carried 
on under the management of three of the adult sons. On the 3rd 
September, rgrg, an equitable mortgage of the house and other 
property was executed in favour of. the respondents, the Standard 
Bank of South Africa, Ltd.; but it was afterwards realised that 
an equitable mortgage was not effective, and, on the demand of 
the Bank, a mortgage deed dated 26th February, 1921, was 
executed in the name of the firm by Hussein Bhaloo Lakha, one 
of the three sons who, were managing the business. By that deed 
the firm purported to mortgage to the Bank the house in question, 
with other property. Afterwards the business got into difficulties, 
and in the year 1922 this suit was commenced by the Bank agajnst 
the firm, the official assignee of one son who was insolvent, and 
the other five sons, together, with the widow. The claim was to 
enforce the mortgage, and a decree to that effect was made by 
the Court in Zanzibar, and was affirmed by the Court of Appeal for 
Eastern Africa. The two sons, who were minors at the date of the 
death of Bhaloo Lakha, and his*widow, bring this appeal. 
On these facts three questions in effect arise. The first question 
. iş whether the two sons who are appellants, became before or on 
: their father's death partners in the,businegs It has been found 
by both Courts that these did so become partners. In that con- 
nection the deed of gift has beerfreferred to, and the question has 


been raised whether that deed was valid or not. That question . 


has now become immaterial, for itis plain that, whether the deed 
of gift was valid or not, the business and the business assests of 
Bhaloo Lakha were, or on his death became, vested in his six 
sons, subject to the widow's right of maintenance ; and the real 
question is whether after his death there wasa valid arrangement 
under which the ebusiness was carried on for the benefit of the six 
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sons, but under the management of the three managing partners. 
On that point it is of vital importance that, immediately after the 
death of Bhaloo Lakha, a request was signed t$ fhe Bank to open 
an account in the name of the firm, and that request contained a 
statement by Mahomedali, the guardian of the two minors, thot 
all the six sons were partners in the business. If the guardian had. 
power to bind the minor sons, then that request is decisive ; and 
it appears to their Lordships that, both on the law as stated 
ein Mr. Tyabji’s book, and on the terms of the will appointing 
him guardian, Mahomedali had that power. He had to decide 
*how the business and the business assets, in which the minors were 
interested, could best be dealt with for their benefit ; in other words, 
he had to say whether the business should be wound up or whether 
it should for a time be carried oh. He decided in favour of the 
latter view ; and the profits of the business were divided among 
all the six sons. The effect was that, in accordance with section 
247'0f the Contract Decree, which is applicable in Zanzibar, the 
two sons who were minors were admitted to the benefit of the 
partnership ; and as the result of that admission, while they could 
not before they came of age be made personally ‘liable for the 
obligations of the firm yet their shares in the partnership property 
were liable to the obligations of the firm. The document signed 
by the appellants on the 12th June, 1922, in no way affected that. 
liabijity. 
Then arises a second question: Was this house part of the 
partnership assets? It has been found by both Courts that it was 
part of the business assets and of the partnership assets, and that 


' concurrent ` finding: of the two Courts cannot now be disturbed. 


Where. partners are jointly entitled to property, and, the : question 
arises whether that property has been thrown into the. assets of a 
partnership, that isa pure question of fact. In the present case 
that question of fact has betn decided, and, as far as can be seen, 
correctly decided, in favour of the respondents. 

A third question has been raised, namely, whether one of the 
partners (Hussein) had power to, mortgage the property. to thë, 
.Bank so as to bind the firm. That question is really not material 
to the appellants ; for even if the mortgage was ineffective, the 
house, being part of the business assets, would be available for 
the general body of creditors, and no share in it would come"to the. 
appellants, But it appears to their Lordships that upon the terms 
of Article 251 of the Decree the. managing partner had power to 
execute the mortgage. : 

9 
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The reguit i is that the appeal fails as regards the two sons who BHO 
are appellants, Aa to the widow's claim to maintenance, . the 1927. 
answer, is, given in the, judgment of Mr. Justice Tomlinson, when 
he says i... 

~A With. eaaa: EM idis ea understand it, she is entitled 11) Standard Bank 
by: Khoja custom to maintenance out of the estate. She has, how- of South Africa, Ld. 
ever, no specific interest in any particular item of the family Lord Chancellor. 
property, and her rights are subject to the general dealings | with 
the estate by those in charge.” * : 
' The result is that this appeal fails, and their Lordships will 
. humbly. advise His Majesty accordingly ; but, as the appellants ° 
have come here is forma pauperis, there will be no order as to 
' costs. e 


Jafferali T Bháloo 
ALakha 


Charles Russell & Co: Solicitors for the Appellants. . 
` Thompson Quarrel & Atineave : Solicitors for the Respondents. 
- K. J. R. Appeal dismissed. 


. Reportar’s Note: This pronouncement of the Privy Counci! may “set at rest 
the conflicting decisions of the Indian High Courts as regards a partner’s 
authority to mortgage partnership property ; see (inter alia) 2 Moo. I. A. 487; 
IL. R.s Cale 7924 I. L. R. 4 All. 437 (459) and I. L. R. 31 Mad. 206.— 
K, Js R. ; 


PRESENT : The Lord Chancellor, Lord Buckmaster, Lord Carson, 
Lord Darling, anes Lote HOHIADIN Ciyfe. 


JOHN-LACHLAN McGILLIVRAY WATSON ^ RC 
Me. SEN, dE Ls 1927. 
BERTHA ELINAR LILIAN HAGGITT AND OTHERS. Neoeber ji 


. . 
‘(ON APPEAL FROM THE COURT OF APPEAL OF NEW ZEALAND.] 
. 


Partwershif—Indian Contract Act (IX of 1372), Ss. 253,256— Partnership busi- 
. ngs continued after expiry of term agreed upon— Partnership at will 
hare af ‘nett annual profit? payable to the executors of deceased partner 
~Asceriainment of ‘proflts—Surciving pariner's claim for a wen e Jor 
construction of documents. E 
Where a partnership is entered into for. a' fixed: term, and the term 
expires but the partner» continue the ‘business as partners at will. without 
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fresh articles, the business is deemed to be continued upon the old terms 
so far as they are applicable to a partnership F will 5 {see “section 256, 
Indian Contract Act). ^, 

Where under partnership articles it was provided that in the event of-a 
partner dying or becoming insane &c., during the term of the partnership, the 
surviving or remaining partner would pay to the representatives of the partner so 
dying &c., a share ofthe “ nett annual profits” of the partnership business, the 
Judicial Committee held that the nett annual profits, by which the amount of 
the sum to be paid by the surviving partner was to be measured, would be 
ascertained by deducting from the receipts and earnings of the business such 
outgdings and ordinary business expenses as were under the partnership 


a articles or by the practice of the partners so deducted during the partner- 


ship, the business being for this purpose treated as a continuation ofithe 
partnership business A payment, however, which under the partnership arti- 
cles ceased with the dissolution of the pagtnership could not be properly deduc- 
ted. _ Ex parte Harper (1) referred to.* 

Where a partnetship is dissolved by death of a partner (see section 
253» clause 10, of the Indian Contract Act), the business if carried 
on by the surviving partner is so carried on by him on his own sole 
account and for his own benefit, the annual sum payable (under the 
partnership articles) to his deceased partner’s executors being, in substance, 
purchase money*for his interest in the assets of the business. Upon the 
construction of the partnership articles in chis case, their Lordships held 
that, without an express provision to that effect. «he surviving partner 
was not entitled to & salary. 

In construing the provisions of an agreement, there isno rigid rule that 
the sgme meaning ought to be given to an expression in every part of the docu- 
ment in which it appears. *' The truth is that there is no rule of such 
general application as is contended for. A difficulty or ambiguity may be 
solved by resorting to such a device, but it is only in such cases that it is 
necessary or permissible so to do”. 

The material facts are given in their Lordships' judgment, which 
was delivered by 

Lord Warrington of Clyffe :— This appeal raises a question 
of construction upon articles pf partnership between the appellant 
john Lachlan McGillivray Watson and Arthur Bryan Haggitt. 
The business of the partnership vas n that of barristers and 
solicitors, 

The articles were dated the 18th May, 1905, and the term of 
the partnership was r5 years from that date. The term expired on 
the 78th May, 1920, but the partners continued the business as 
partners at will without fresh articles, and, therefore, uporf the 
old terms so far as they were applicable to a partnership 
at will. 

(1) (1857) 1 DeG & J. 180. 

* See Lindley on Partnership, oth Ed, pp. 528,529. aS J-R. 
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Mr. Haggitt died onthe 5th January, 1926, and the partner- P.C. 
ship was thereby, dissolved. The respondents are his 1938, 
executors: Joie Lachlan 
The articles contained the following clause (No. 21) :— McGillivray Watson 
“If at any time during the term of the said partnership either of ertha Elinor Lilian 
the said partners shall die or become permanently incapacitated for Haggitt. 


work or shall become insane or of unsound mind to such an extent zord Warrington 
as to render him unable or unfit to carry on the business of the. ef Cf. 
partnership then and in any such case the surviving or remaining 

partner shall during the period of five years from the occurrence 
or happening of such event or contingency pay to the executors 
and administrators of such partner so dying as aforesaid or as the - 
case may be to the committee èr representatives of such partner 
so incapacitated as aforesaid a sum equivalent toa one-third part 
or share of the nett annual profits of the said partnership business 
for each year of the said term of five years”. 

Taken by itself that clause presents no difficulty of construc- 
tion, The nett annual profits, by which the amount of the sum * 
to be paid by the surviving partner in each of the five years is to 
be measured, would be ascertained by deducting from the receipts 
and earnings of the Business such outgoings and expenses as were 
under the articles or by the use and want of the partners so deduc- 
ted during the partnership, the business being for this purpose 
.treated as a continuation of the partnership business [Ex parte 
Harber(1i). A payment, however, which under the “articles 
ceased with the dissolution 8f the partnership would not be properly 
deducted. 

The appellant, however, contends—and his contention was 
upheld by the Judge of first igstance and by one of the four 
Judges in the Court of Appeal—that he is entitled to deduct, in 
addition to the ordinary business expenses and outgoings, an 
annual sum payable to him by way of “salary” during the partner- 
ship. Whether this contention if correc? is the question for 


` decision. 


The clause of the articles providing for :payment of "salaries" 

to the partners is clause 3, which is in the following terms :— i 
“The said Arthur Bryan Haggit shall receive a salary of £600 for 
the first year of the said partnership term, a salary of £750 for the 
second year of the said partnership term and the said John Lachlan 
McGillivray Watson shall draw all the nett profits of the said busi- 
ness during the first two years aforesaid. During each of the third 

(1) (18357) 1 DeG & j. 180. ba e 


298 THE CALCUTTA LAW JOURNAL, [Vor. XLVII. 


P, C. fourth and fifth years of the said partnership term the said J. L. M. 
1927. Watson shall draw a salary of £1,500 per annum and also one-half 
ohn Ahlin of the nett profits for each such year and the said A, B. Haggitt 


McGillivray Watson shall draw a salary of £750 per annum for each of the said third, 
Bertha Elinor Lilian fourth and fifth years and also one-half of the nett profits for each 
nnt. such year. Thereafter and during the continuance of the: said 

Lord Warrington partnership term the said- J; L. M.-Watson shall. draw - a salary of 
of Clyffe. * £1,500 per annum and one-half-of the nett profits. each year and 

the said A. B. Haggitt a salary of-£1,000 per annum..and -one-half 

* of the nett profits for- each- year during the. term of the said 

partnership, and the said.partners shall. be allowed -to draw 
the aforesaid amounts by monthly instalments in anticipation .of 
their respective . shares or pibfits. in the said -partnership 
business." 

. Clause 5 is a common form of provision for the payment of 
expenses, outgoings and losses out of the receipts and earnings of 
the business. 

* “And in case of deficiency thereof then by the said partners in 
the shares in which they shall for the.time being be entitled to the 
nett profits of the said business." 

The.contention of the eli and the judged of the 
two Judges who decided in his favour are based upona supposed 
rule of construction that the same meaning ought to .be given 
to an expression in every part of ‘the document in which ‘it 
appears. 

Applying this supposed rule it fs said that «nett profits” 
in clause 3 and in clause 5 means what is left after the - deduction 
of salaries, and, therefore, it must have the same meaning in clause 
21. If this conclusion were logically applied the “salary” of 
A. B. Haggitt should also be deducted and paid to his executors, 
but the absurdity of payinBa “salary” to the executors of a dead 

. partner who cannot give any assistance in the businessis recognised 
and the Judges who were in the appellany’s favour stop short of the 
logical application of their conclugion by deciding that the- "salary" 

. of the appellant alone ought to be deducted. 

. The truth is there is no rule of such general application as is 
contended for by the appellant. A difficulty or ambiguity may 
be solved by resorting to such a device, but it is only in mich cases 
z that it is necessary or permissible 80 to do. 

° In the opinion of their Lordships itis in the present case 

quite clear that in clause ar the expression “nett profits” has a 
, different application to that which it has in clause 3 and -clause 5. 
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Clause 21 is dealing with a state of things wholly different from that 
dealt with if clause' 3. The partnership is dissolved, the “salaries” 
which were payable ""Nuring the continuance ofthe partnership 
term" have ceased and the business is being carried on by the 
appellant on his own sole account and for his own benefit, the 
annual sum payable to his deceased partner's executors being, 
in substance, purchase money for his interest in the assets of the 
business, Under such circumstances it is impossible to hold, 
` without an express provision to that effect, that the partners 
intended to allow a salary to the surviving pariner. 
Their Lordships areof opinion that the appeal fails and 
ought to be dismissed with costs, and they will humbly:advise His 
Majesty accordingly, 
C. J. Wray: Solicitor for thé Appellant, 
Blyth, Dutton, Hartley & Blyth: Solicitors for the Respon- 
dents, . 


K. J. R. Appeal dismissed. 


_ Reporter’s Notes: i. As. regards the surviving partng’s claim. for 
a ‘salary’, reference may usefull. be made to the judgment of the Privy 
Council in 81 Indian Cases 525 (on appeal from I. Lẹ R. 48 Calc. 906), 
where their Lordships allowed fair remuneration to the surviving partner 
for the management of the business. 

a.- This was a case from New Zealand, where a partnership between 
' barristers and solicitors is apparently not forbidden. Generally. speaking, Such 
partnerships are not recognized. ‘ Any dealings between membeys of the 
bar and solicitors as regards shgring costs or profits are incompatible with 
the discipline of the bar" : (Consolidated Regulations of the Four Inns of Court 
(January, 1907), section 15) ; Halsbury’s Laws of England, Vol 2, p. 370. 
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PazsENT:— Viscount Haldane, Lord Atkinson, Lord Blanesburgh, 
Lord Darling and Lord Warrington of Chyffe.* 


THE ROYAL BANK OF CANADA 
7. 
JOSEPH SALVATORI. 


[ON APPEAL FROM THE SUPREME COURT OF T'RINIDAD AND 
Tonaaco]. 


* Construction of insiruments —Principle ef. 

The principles on which the Courts of Law act in consirumg an instrument 
in writing (and an Act of the Legislature is such an instrument), specially 
where its language is ambiguous, are these: In all cases the object isto see 
what is the intention expressed by the words used But from the imperfection 
of language, it is impossible to know what that intention is without inquiring 
further, and secing what the circumstances were with reference to which the 
words were used. Observations of Lord Blackburn in The River Wear 
Commissioners v. Adamson (1) relied on. 

Appeal by*the Plaintiff from the judgment of the Supreme Court 
of Trinidad and Tobago, dated the 24th February 1926, dismissing 
with costs an action brought by the appellants against the respon- 
dent upon a guarantee signed by the latter and dated the 23rd 
March 1921. By an order of the Supreme Court, dated the arst 
Juné 1926, final leave to appeal to His Majesty in Council was 
granted to tbe appellants. 


Their Lordships’ judgment was delivered by Lord Atkinson. 
Forthe purposes of this report, only the following extracts are 
material :— 

“The instrument of guarantee is,ewith the exception of the last 
clause of it, a printed document. Before dealing with the construc- 
tion of its language, it is neeessary to consider the condition of 
things out of which it sprung, and the objects apparently designed 
by the parties to itto De effected by it. 

“Tt is only necessary to set out at length the first and last clauses 

, of this deed of guarantee. They were as follows :— 

"Their Lordships do not think that the language of this deed is 
so ambiguous as the appellants contend that itis, but ifit be so, 
then they think that the key to its constsuction is that laid down by 
Lord Blackburn, Zhe River Wear Commissioner v. Adamson (1). In 
the report he expressed himself thus :— 


(1) (1877) 2 A. C. g63. * 


Vor. XLVII.j PRIVY COUNCIL. 


t... though, no doubt the principles of construction of statutes 
laid down by this *House in the present case must have an impor- 
tant effect on thosf Who have to construe that or any other 
enactment. My Lords, it is of great importance that those princi- 
ples should be ascertained ; and I shall therefore state, as precisely 
as I can, what I understand from the decided cases to be the 
principles on which the Courts of Law actin construing instru- 
ments in writing ; and a statute is an instrument in writing. In all 
cases the object is to see what is the intention expressed by the 
words used. But from the imperfection of language, it is impossi- 
ble to know what that intention is without inquiring further, and 
seeing what the circumstances were with reference to which the 
words were used......... j 

Adopting that rule of construction, it is impossible, in their 
Lordships’ view, having regard to the circumstances out of which 
the deed of guarantee arose, and in reference to which its language 
was used, to suppose that what was intended was that these broken 
and insolvent traders, the firm, should get no help ftom the 
bank beyond leaving their account open, merely continuing to 
carry the liability, as Connell phrases it. The learned Judge, Mr. 

` Justice Adrian Clark, said that the words “continuing to deal with 
Antoni Brothers in the way of its business as a ank must involve 
some dona fide fresh transaction between the parties”. Their Lord- 
ships concur with him in this view. They think it is impossible 
to confine these words to merely keeping the account of this firm 
open, that is, merely receivjng payment from anyone who " chooses 
to pay in money to the bank to the firm's credit.” 


Ashurst, Morris, Crisp & Co.: Solicitors for the Appellants. 
Slaughter & May: Solicitors for the Respondent, 
K. J. R. Appeal dismissed, 
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PRESENT : Lord Buckmaster, Lord Carson, Lord Darling, 
Lord Warrington of Clyfe, and Sir Lancelot Sanderson, 
e@ 


JEWAN LAL DAGA AND ANOTHER 
v. 
NILMANI CHAUDHURI. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE aT PATNA, ] 


Agreement for morigage—Indian Evidence Act (I of 1872), Sec, 159—Document 
«nof produced within proper time, available for refreshing memory of witness— 
Specific performance of agreement for mortgage—Eguitable relie/—High 
vate of interest—Compound interest, when allowable. 

For purposes of section 159, Indian Evidence Act, 1872, it is not requisite 
that the writing used to refresh the memory of a witness should have been 
admitted in evidence. Accordingly, a document not produced in Court within 
the proper time and, in consequence, rejected as evidence under the provisions of 
O. 13, R. 2, Civil Procedure Code, may nevertheless be referred to by the party 
producing jt or his witness to refresh his memory if the document is otherwise 
within the purview of section 159 of ‘the Evidence Act. “The weight of the 
evidence, the objection to the document upon the ground that its not having 
been produced at the proper time renders its authenticity the subject of suspicion, 
‘and all other grounds upon which a document can bg successfully impeached 
still remain open, but refusal to permit a man to refresh his memory by proper 
relevant contemporaneous documents might lead to a grave injustice,’’* 


Where by an agreement for a mortgage dated the sth February 1921 the 
defendant agreed to grant a mortgage of his immoveable property for the true 
amount ofthis indebtedness to the plaintiff, the Privy Council held that the 
property being identified and the terms of thelSan being fixed, the document of 
the sth February constituted an agreement which equity would enforce, unless 
there were circumstances which the Court would consider sufficient to justify the 
unqualified refusal on the defendant's part to carry out its terms. The plaintiff 
having brought a suit to obtain this equitable rellef, their Lordships came to the 
conclusion that there was a valid agreement charging the property with whatever 
sum was actually due to the plainti#, together with interest at the rate provided 
for in the agreement, and that a proper mortgage ought to be executed to carry 
out these terms. e > 


The agreed rate of interest may be high but it Wilt not be disallowed by the 
Court unless there is evidence to show that in the circumstances the agreement 
‘as to interest was so unconscionable that effect ought not to be given to it, 
“Rate of interest must vary with the risk run," and in considering the question. 
of risk the Court should take into” account (ister alia)the financial condition of 
the debtor and the rate of interest he has hitherto been paying : E 


* Compare O. 7. R. 18. sub-rule (2), Civil Procedure Code. “Nothing in 
this Rule applies to documents... ... euo handed to & witness merely to refresh 


his memory,"—Xk. J. R- 
e 
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Held, under the circumstances, that interest at 21 per cent per annum on a 
mortgage sefurity, was not excessive, (See section 3 of the Usurious Loans 
. 
Act, 1918). g 
Compound interest, unless agreed to, cannot be allowed. 
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Appeal by the Plaintiffs froma judgment and decree of the Nilmani Chaudhuri, 


High Court, Patna (Dass and Adami JJ.) dated the 22nd May 
1925, reversing a decree of the Subordinate Judge of Dhanbad, 
dated the 2and December 1922. 

The defendant, being heavily involved in debts, entered into" 
an agreement with one Kedarnath Daga (who was the plaintiff in 
the action, and being since dead, was represented by the appellants) T 
on the ast of September 1920, at Calcutta, agreeing to sell to him 
one half share in certain colligries belonging to the defendant for 
Rs, 7,25,000, At the time of the said agreement the collieries 
were subject to various incumbrances amounting to Rs. 8,00,000. 
The'agreement therefore provided that, simultaneously with the 
execution of the conveyance, the defendant should execute an 
indemnity bond covenanting to pay to the plaintiff with interest 
all sums which the plaintiff might have to pay to discharge the 
incumbrances, and also that a deed of partnership should be 
executed providing for the working of the said collieries. 

On the date of the agreement the plaintiff paid to the defendant 
Rs. 3,50,000 earnest money. Pending the investigation of title 
and completion of conveyance the parties, in accordance with* the 
agreement, commenced working the collieries, and the. plaintiff 
from time to time advanced Rs. 33,128-8-3 for the working expenses 
of the collieries, and at the defendant's request also advanced to 
him further sums amounting to Rs. 2,00,000. 

On the investigation as to title, the same at first seemed 
defective, The plaintiff was anxious to get security for his advances 
amounting to about Rs. 5,50,000, and the defendant expressed his 
willingness to execute a mortgage to secure these advances. A 
draft of a mortgage bond was prepared. , 

Subsequent investigatóit proved that the defendant hada good 
title in the collieries, and the plaintiff wanted the sale-deed executed 
in accordance with the agreement of the arst September 1920." 
Differences arose between the parties as to whether the platntiff 
had zgreed to take a mortgage in substitution of his claim under 
the agreement of the 21st September 1920. 

l Eventually the plaintiff agreed to give up his claim under the 
agreement if the defendant executed the mortgage within a reason- 
able time. Accordingly, a memorandum of agreement was drawn 
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up and signed by the parties on the sth of February gar, As the 
construction of this document was one of the main points for deter- 
mination before the Privy Council, it is set out below in full :-— 
“x. Interest at 21 per cent per annum. 
2, Principal amount rupees five lacs and fifty thousand, 
3. Any money over Rs. 5,50,000 and all interest to be paid on 
the day of the execution of the mortgage. i 
4. Costs of mortgage and in connection with the purchase 
due to B. N. Basu & Co. and Morgan & Co, to be paid by 
Mr. Chowdhury. 


5. Hundis to be drawn for Rs.5,50,000 by Mr. Chowdhury 
and to be renewed from time to time to the extent of the principal 
for the time being outstanding, the*stamps on all hundis ee paid 

by Kedar Nath Daga. 


6. Mr. Chowdhury to pay Mr. Daga the sum of Rs, 800 
on account of costs of establishment incurred by Mr. Daga. i 

j. ‘Fhe instalments of principal to be paid for April, May and 
June 1921 to be Rs. 10,000 each instead of Rs, 20,000 each as 
mentioned in'the mortgage. 


8. Interest to be paid at 18 per cent up to £he approval of the 
draft mortgage and thereafter at 21 per cent per annum,” 


Thereafter the draft of a mortgage deed was duly prepar- 
ed*and approved of by the solicitors of both parties ; the plaintiff 
had the document engrossed, which was also approved of by the 
defendant's solicitors, At the requess of the plaintiffs solici- 
tor the defendant's solicitor sent the defendant's cheque for 
Rs. 2750 for the stamp duty for the mortgage deed and the 
engrossed document was duly stamped. Notwithstanding 
repeated demands on behalf of the plaintiff, the defendant did 
not execute the mortgage deed. Therefore, the plaintiff filed on 
the rath of May 1921r in the Court of the Subordinate Judge of 
Dhanbad the present suit. . 


The plaint stated ‘that according ‘to’ the accounts therein set 
out the defendant owed the plaintiff on that date Rs. 605642-11 


' and that the defendant had failed to execute the mortgage and 


to” pay the instalments of Rs, 10,000 each for April and 
May due as set out in the memorandum of agreement, dated 
the 5th of February, and in the unexecuted stamped engrossed 
document. The main prayers in the plaint were — ; 
(a) Fora declaration that a ‘moiety share of the properties 
mentioned in Schedule A is charged for the sum of Rs, 5,50,000 
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with the interest, at the agreed rates which the plaintiff had ad- 
vanced on account, of purchase-money. 

(b) Fora declaration that under the terms of the agreed 
mortgage, the whole of the properties mentioned in Schedules A 
and B are charged and mortgaged for the sum of Rs. 6,05,642-11-0 
as per account. given in Schedule C. 

(c) Foran order that the defendant do specifically perform 
either the agreement dated the 2tst September, 1920, and execute 


the conveyance in plaintiff's favour of his moiety share in the’ 


aforesaid collieries mentioned in Schedule A, and also execyte 


the indemnity bond and the deed of partnership, or that. the” 


defendant do specifically perform the agreement dated the sth 
February, 1921, and do execute ghe said engrossed deed of mort- 
gage as the Court may be pleased to hold the one or the other 
or both specifically performable. 

(d). Foran order that the defendant do register and other- 
wise complete the said documents, that the Court will order 
execution, and, on defendant's failure to execute, register and com- 
plete the same, the Court may be :pleased to execute and regis- 
ter the documents on defendant’s behalf, 

(e) That a deeree may be given declaring the defendant's 
indebtedness to the plaintiff tothe sum of Rs. 6,05,642-11-0 
out of which a decree may be given to the plaintiff as 
against the defendant for immediate payment for that amount 
as the plaintiff may be found entitled to get from the 
defendant; . 


(f). That a declaration ‘may be given and a decree may be 
passed for such interest as the plaintiff may be found entitled to get 
from the defendant. 

(g). That such declarations and decrees may be passed for 
specific performance, and otherwise as the plaintiff may be found 
entitled. to get under the circumstances of the case. 

(h). That on the default of the defendant to pay three instal 
ments a decree may be" given awarding possession to the plaintiff of 
the properties mentioned in Schedule A. 

(i. That such other or further relief may be granted as the 
plaintiff may be found entitled to. s 

The claim for specific performance of Bor! contract of sale, 
dated the 21st September 1920, did not arise in the appeal before 
the Privy Council. 

The Subordinate Judge framed the following, among other 


issues ;— * m 
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(5) Isthe agreement of the sth February T921, spectically 
enforceable ? 

(6) Has the defendant failed to perform His” part of ‘the agree- 
ment ? Has there been any undue delay or laches on his part? Is 
the plaintiff debarred by his conduct from claiming specific perform- 
ance of all or any of the agreements referred to in the plaint ? 

(7) For what sum, if any, is the defendant indebted to the 
plaintiff ? Is the plaintiff entitled to claim interest therefor, and 
if go, at what rate ? 

. (8) Are the properties described in Schedules A and B of the 
plaint or any of ‘them charged or mortgaged for the claims of 
the plaintiff or for any portion thereof ? 

(9) To what relief, if any, is the plaintiff entitled ? 

The Subordinate Judge’s finding was that the defendant 
deliberately broke the contract and that he had absolutely no rea- 
som for refusing to perform it. On the question as to what relief 
the plaintiff ought to obtain, the Judge was of opinion that 
specific performance of the agreement of mortgage in the terms as 
set out in the agreement had been rendered impossible because the 
monthly instalments therein set out had never been paid. The 
engrossed deed, however, provided that if the , defendant failed to 
pay any of the said monthly instalments of principal or interest, 
then, “notwithstanding anything hereinbefore contained", the mort- 
gagee should at his option be at liberty to call in the moneys 
therein secured and should be entitled to take possession of the 
coal, lands, and collieries. In the opjnion of the Subordinate 
Judge the plaintiff was entitled in the circumstances to “substan- 
tial relief and not merely to a money decree". On the analogy of 
the decision in the case of Ais Highness Shrimant Maharaj Yash- 
vastrav Holkar v. Dadabhat Cure$tji Ashburner (1), the Court 
thought that in justice and equity the plaintiff should be given the 
relief claimed in terms of the approved engrossed deed, for otherwise 
fraud and falsehood would be encouraged. 

The trial Court decreed on the 2and December 1922 the suit 
with costs as follows, namely, itedeclared that the plaintiff was 


- entitletl to the sum of Rs. 5,50,000 with interest at a1 per cent from 


the ast of April 1921, up to the date of full satisfaction. It also 

ordered that the plaintiff should get forthwith possession of the 

properties as described in the Schedule to the engrossed deed 

and retain possession of the same and work the collieries and pay 

the superior landlord’s dues for rent and appropriate the balance 

towards the ‘satisfaction of the dues until they ware fally satisfied, 
(1) (1890) I, L. R’ 14 Bom. 353. 


Vor, XLVII.] PRIVY COUNCIL, 


The defendant appealed against the decree of the Subordinate 
Judge to the High” Court of Judicature at Patna, The learned 
Judges (Dass and Adami JJ.) allowed the defendant’s appeal and 
dismissed the suit. Dass J. said in his judgment that “ the terms 
of the mortgage bond are as hard and unconscionable as any that 
can be imagined, and undoubtedly shock the conscience of the 
Court,? and that the defendant resisted the suit mainly on two 
grounds : (1) on the ground that his liability could not be ascertain- 


ed except on an adjustment of accounts between the parties, and ' 
(ii) on the ground that he in fact owed the plaintiff Rs. 441650 . 


and not Rs. 5,50,000. The learned Judge (Mr. Justice Dass) 
also thought that the Subordinate Judge should not have 
allowed the plaintiff's witness Rishun Das to refresh his memory 
by referring to entries in the account books as these account 
books had not been accepted in evidence on the ground that 
they had been produced too late. Holding that Bishun Das 
should not have been allowed to refresh his memory by refer- 
ing to the entries in ‘the books of account, Dass J. held that his 
evidence was valueless. . 


As the Privy Council approve of the procedure adopted by the 
trial Court in allowing the plaintiff's witness Bishun Das to refresh 
his memory from the account books which were kept by him and 
which were under bis supervision, the order of the learned Subor- 
dinate Judge, dated the 6th November 1922, is set out below 
in extenso ; : ° 

“Certain account books as they were private documents of 
the plaintiff were not received by the Court when produced 
yesterday as they were not filed at the first hearing and as no 
good cause, in my opinion, w&s shown why they were not repro- 
duced. The plaintiff's prayer for re-consideration of that order of 
the Court is rejected. The plaintif% other prayer was that the 
witness No. 3 (Bishun Das) in whose presence the entries in the 
Kucha Rokors were  wrijten and who saw _the payments, 
may be allowed to refresh his memory by looking into such books 


and then to depose to the fact of certain advances of momey to , 


the.defendant ; the law on the point is that contained in section 
159 of the Evidence Act and also in rule 18, sub-rule 2, 
order 7, Civil Procedure Code. Rule 18, sub-rule 2, order 7, 
provides that a document which ought to be produced in Court 
by the plaintiff when the plaint is presented, etc, etc., and which 
is not produced afc, etc, shall not without the leave of the 
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P. C. Court be received in evidence on his behalfat the hearing of the 
on. suit. The sub-rule 2 of rule 18 does however previde that 
fosa Ta Daga nothing in this rule... ... applies to documents produced in cross- 


examination of the defendant's witnesses or in answer to any case 
set up by the defendant or handed to a witness merely to refresh 
. his memory. Section 159 para 2, Evidence Act, provides that “a 
witness may refer to any such writing made by any other person 
and read by the witness within the time aforesaid (para r of that 
*section) if when he read it he knew it to be correct". It appears 
to me that the spirit of the law is that documents even.though not 
"received in evidence or inadmissible in evidence may be looked 
into by a witness who wrote such documents or in whose presence 
such documents were written and who read them, to refresh his . 
. memory. The learned counsel Mr. P. K. Sen for the defendant 
has urged that to allow the witness to look into the rejected books 
to enable him to refresh his memory and to depose about the 
entries, amounts to permit the plaintiff to adduce secondary evi- 
dence ofthe contents. In my opinion that contention though 
plausible isnot correct according to the law. No authority is 
cited in support of that contention. The witness is under exami- 
nation, he says advances of different sums of money were made 
to the defendant in his presence and he saw entries of such sums 
made in the Kucha Rokor books, he does not however, remember 
whigh specific sums were advanced on which particular dates. In 
such circumstances, although the plaintif -has not been allowed to 
put in the books as independent evidence, I think the law does 
permit the witness to refresh his memory by looking into the 
entries, I do therefore allow the witness to refresh his memory 
by looking into the Kucha Rokor books”. 
Commenting on the procedure adopted by the learned Subordi- 
nate Judge, Dass J. observed as follows :— 


“There remains the important question as to the alleged 

$ advance of Rs. 1,20,009 between rath October, and the and 
November, 1920. Now the plaintiff didenot produce his books of 

account at the first hearing of the suit or indeed at any 

; -time ‘until Bishun Das came to the  witness-box, ^ Bishun 

" Das was examined on behalf of the plaintiff on the 

sth November, 1922. On that date, as the order-sheet 

of the learned Subordinate Judge shows ‘plaintiff filed some 

. Rokurs and Khatas as per list with a petition stating cause for 
° filing at this late stage’. The learned Vakil for the plaintiff ten- 
dered these documents in evidence ; but the learned Subordinate 
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Judge very properly rejected them. The grounds for rejecting the 
documents are stated, by the learned Subordinate Judge in these 
words :—‘ Flere the learned. Vakil for the plaintiff wants to pro- 
duce some account books on which the plaintiff relies and which 
he produces only to-day and as in my opinion no good cause has 
been shown for their production at this late stage, I refuse 
to accept the documents. The learned counsel for the defendant 
most strongly objected to the documents being taken in at this 
stage. These are private documents and I do not think it will be' 
legal and just to admit such documents now’. The rules as to the, 
production of documents are stated in order r3 of the Civil Pro- 
cedure Code. Rule r compels the parties to produce, at the first 
hearing of the suit, all the dogumentary evidence of every des- 
cription in their possession or power, on which they intend to rely. 
Now it is obvious.that the first hearing of the suit does not mean 
the day on which the case is opened on behalf of the plaintiff ‘and 
witnesses examined, Jt means the first day when the parties 
appear in Court after the written statement is filed. Now it is 
obvious that the rule has been enacted to prevent.efraud by the 
late production of suspicious documents; and where. the 
documents are private documents of the ‘parties there is 
no reason why the rule should be relaxed unless, as rule 
2, provides, ‘good cause is shown to the satisfaction of the Court 


for the non-production thereof.’ In my opinion the legisldture - 


has expressed so strongly against documents being received at-a 
late stage that, although it *has given a discretion to the Court to 
receive such documents if filed at a late stage, it has limited, the 
discretion of the Court by providing that the document. should, not 
be received unless good cause is shown to the satisfaction of the 
Court for the non-production thereof ; and it compels the.Court 
receiving any such evidence to record ,the reasons for so doing. 
In other words, the legislature has expressed a strong view 
that there is suspicion inherent in (he late production of 
documents, pL 

“ The learned Subordinate fudge considered the matter wheth- 
er there was any ground to receive the account books tendered on 
behalf of the plaintiff; and, in my opinion, he exercised a wise 
discretion in rejecting these documents. 

* But having rejected those documents, the learned Subordinate 
Judge allowed Bishun Das to refresh his memory by referring 
to the entries in the account books, and to give his evidence 
as to the advances made by referring to those entries. In my opi- 
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nion the course adopted by the learned Subordinate Judge cannot 
be justified. The question involved in the decision of the learn- 
ed Subordinate Judge to allow Babu Bishun-Das to refresh his 
memory by referring to the entries in the account books is one 
of prudence and not one of law; and in my opinion, it is wrong 
exercise of discretion to allow a witness to give his evidence by 
reference to a document when there are any circumstances casting 
.suspicioà upon the document. Now as I have shown, and as or- 
der 13 ofthe Code of Civil Procedure establishes beyond doubt, 
«thé legislature has certainly expressed the view that the late pro- 
duction of a document in itself amounts to a circumstance casting 
suspicion on the document, 

:*" Now the learned Subordinate Judge has already rejected 
these account books on the ground, as I suggest, that their late 
production was suspicious. What justification then was there in 
allowing Bishun Das to refresh his memory by referring to the sus- 
picious entries in these account books? Now the ‘vice of the 
‘procedure adopted by the Subordinate Judge is this, that he has 
attached the sàme value to the evidence of Bishun Das which he 
would have attached to the entries if they had been proved in the 
usual course, The Subordinate Judge refers" to astray passage 
in the evidence of the defendant to the effect that he has no 
ground to suspect the plaintiffs account books. Grounding him- 
selfon that admission, the Subordinate Judge says as follows: 
‘Hence that is to say, a8 a consequsnce of the admission made by 
the defendant the evidence of P. W. 3 which he gave after referring 
to the plaintiff's account books may well be believed and that evi- 
dence does prove that plaintiff did advance Rs. 554 lakhs and ‘also 
Rs. 31,128 odd for colliery expenses', 

* In my opinion, this s not a satisfactory way of dealing 
With the case......... erst. „I hold that Bishun Das should 
not have been allowed to refresh his. memory by referring 
to the books of account” which had been jejected by the Subor- 
dinate Judge on the ground; as Iguggest, that they were suspici- 
ous, and that the evidence of Bishun Das is valueless on the 
point." 

"The plaintiff appealed to His Majesty in Council from the 
judgment of the High Court. 

Wallach for the Appellant: The terms of the mortgage bond 
are not hard and unconscionable, 

The High Court should have passed a decree for specific 
performance of the mortgage on account of the defendant's indebted- 
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ness to the plaintiff. The trial Court was justified in allowing the P. C. 
plaintiff's witness *Bishun Das to refresh his memory by referring ar: 
to the account boók which were kept by him and which were Jesas Lai Daga 
under his supervision. 
The respondent was not represented at the heanig 
Their Lordships’ judgment was-delivered by : i 
.Lord Buekmaster:—Their Lordships have not had the December, 12. 
advantage of hearing counsel for the respondent on this appeal, au 
but they have’ carefully considered the relevant documents, the. 
` evidence, and the judgments both of the Subordinate Judge of 
Dhanbad and those delivered in the High Court of Judicature “ate 
Patna, and they think that the appellants are entitled to certain 
relief refused by the High Court. The only question now raised . 
relates to the agreement fora fnortgage dated sth February, 1921, 
and made between Kedarnath Daga, represented by the appellants, 
and the respondent. It is therefore unnecessary to consider the 
previous complicated transactions between the parties, The plead- 
ings do not dispute thatthe purpose of this agreement was to 
arrange the terms upon which the respondent was to grant a mort: . 
gage of property, which had formerly been the subject of an agree- 
"ment for sale and partnership between the parties. This is indeed 
made plain by the document which refers to the proposed purchase, 
and the letters which precede it. Following on the agreement a 
draft mortgage was in fact prepared purporting to carry out its 
terms, was approved by solicitors on behalf of the respondent, and 
the mortgage itself was actually engrossed and the stamp paid for 
by the respondent. 


The property being identified and the terms of the loan being 
fixed, the document of the sth February constitutes an agreement 
which equity would enforce, ufiless there were circumstances which 
the Court would consider sufficient to justify the unqualified 
refusal on the defendant’s part to” carry out its terms. To 
obtain this equitable relief, together with other claims since . 
abandoned, the plaintiff, represented by the appellants, instituted 
these proceedings, and the edefences put forward upon tie 
only point now material are in substance two: The first, 
that an adjustment of account between’ the parties “in respect 
of certain accommodation  hundis, signed by the defendant, 
for the plaintiffs use was contemplated, and that the mortgage 
was conditional on this being done ; and secondly, that the terms 
of the agreement are unconscionable, oppressive, and substantially : 
unfair, That accqunts were open between the parties may, in their ' 
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Lordships’ opinion, be accepted ; the reference on the document 
itself which provides that money, over five and a half lac? of rupees, 
isto be paid on the execution of the mortgaķeʻtself suggests that 
the amount of indebtedness of the defendant .was not finally fixed. | 
The Subordinate Judge thought that five and a halflacs were in 
fact due, and he found this issue in favour of the plaintiff—the 
High Court have found that the actual amount due was four lacs 
forty-one «thousand six hundred ani fifty rupees, and while 
. declining to give the plaintiff any security for this sum, offered 
him a personal judgment for the amount if he would amend ‘his 
epléadings by making a definite claim for this relief, This he 
. declined.to do, and hence the present appeal. Their Lordships have 


. notibeen in a position to decide the question of the true indebted- 


ness between the parties, the matérials are not before them for 
the purpose ;for itis plain thattoa large extent the evidence 
would depend upon examination of the books of the’ various 
parties and the determination of whether the books themselves 
were trustworthy documents. There appears to have been the 
usual regrettable omission on the part of both parties to produce 
these books within the proper time, and in consequence the learned 


- Subordinate Judge,regarded with great suspicion the books the 


defendant produced, and he refused to allow the plaintiffs books 
to be put into evidence though he permitted him to refresh his 
memory by reference to their entries. "This procedure has been 
most adversely commented on by the High Court, who regard the 
permissioh of the learned Judge as a Wrong exercise of discretion. 
Their Lordships, however, think that the learned Subordinate 
-Judge was right in the view he took, and section 159 of the Evidence 
Act of 1872 is specific upon the point. The weight of the evidence, 
the objection to the document upon the ground that its not having 
been produced at the proper time renders its authenticity the 
subject of suspicion, and all other grounds upon which a document 
can be successfully impeached still remain open, but refusal to 
permit a man to refresh hẹ memofy by proper relevant contempor- 
aneous documents might lead to g grave injustice. The High 
Court state that, in the circumstances, the evidence of the plaintiff 
was valusiess, and they accept the defendant's view that the lesser - 
amount only was due at the date of agreement. This controversy, 
as already stated, their Lordships‘are notin a position to décide, 
nor does it now become relevant, since the appellants are prepared 
to accept the lower figure, though asserting that the higher one is 


correct, The real question, howev er, was.not so much the decision 
e % 


Vou, XLVIL.] PRIVY COUNCIL, 313 


as between the two money claims but the determination of the pom 
issue corre&tly stafed by the Subordinate Judge in the issues settled 1927. 
on the 24th August,” rgar: “Are the properties described in Jeman ta Daga 
Schedules A and B of the plaint or any of them charged or mort- 
gaged for the claims of the plaintiff or any portion thereof ? and iim‘ Chaudhuri. 
had the defendant before this asked for determination of the real Lord Buckmaster. 
amount due and submitted to the execution of a mortgage for that- 
sum, the litigation would have been ended except as to the question 
ofamount. The High Court have, however, apparently regarded 
the question of amount as the determining factor of the whole 
dispute, and held that the claim for the larger sum was a gross and 
deliberate fraud and an attempt to fasten on the defendant a 
liability only due by regarding as given for value accommodation 
hundis to the extent of 1 lakh 20 thousand rupees. " 
It is to be noted that no such defence was raised by the 
defendant, He disputes liability for the lesser sums, alleges that 
the parties were not ad idem, and relies on the other grounds 
already mentioned, but he nowhere charges fraud, and ft would 
indeed be difficult to establish seeing that the defendant was 
independently represented by solicitors throughout the whole 
transaction, The agreement as to interest is tertainly high, but 
there appears no trace whatever of the defendant protesting against 
it, no issue is specifically directed to the point, noris there any 
evidence to show that in the circumstances it was so unconscionable 
that effect ought not to be given to the agreement for payment. 
Rate of interest must vary with the risk run, of which there is no 
sufficient evidence, though the defendant himself says in examina- 
tion in chief :— 
“During the last 4 or 5 years I had to pay Rs. 3 lakhs to Rs. 4 
lakhs on account of interest. I ‘nave to pay at high rate of interest, 
£e, at 18 to 24 percent, per annum since September, 1920. The 
extent of my debt was Rs. 17 lakh$ or 18 lakhs, My debt in 
September, 1918 or 1919, was Rs. 8 „lakhs Or to lakhs when I used . 
to pay interest at Rs.g op Rs. ro per cent, per annum. Since 
“September, 1920, I have to pay interest at 18 to 24 per cent. per 
annum to the Hundi Wallas (who lend money on taking Hundis)"; 
and in these circumstances their Lordships ‘find themselves unable 
to say that the agreed rate was of such a character that they ought 
not to give effect to the agreement. It is true that in the defen- 
dant’s evidence he objects to compound interest, but he says in . 
plain terms that the rate of interest of the mortgage of which the . 
memorandum was ,made on the sth February was settled at ax per 
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cent, per annum. In these circumstances their Lordships think 
that there was a valid agreement charging the propert} with what- 
ever sum was actually due, together with intefest as the agreement 
provides, and that a proper mortgage ought to be executed to carry 
out these terms. The terms of that mortgage should be settled 
under the direction of the Subordinate Judge, but compound 


interest ought certainly not to be included, for it was never agreed. 


They have only to add, that the fact that the draft mortgage 
attempted to go beyond the terms of the agreement in this respect 
might be a good reason why that particular mortgage should not be 
executed, but it does not destroy the plaintiffs’ claim under the 
agreement, for nowhere was the binding effect of the agreement 
made conditional on fixing the amount of the debt, so that it would 
be wholly inoperative unless this was first done, and, indeed, the 
defendant himself says: ‘Nothing was settled as to when there 
would be adjustment of account. It was, in effect, an agreement 


: togivea mortgage for the true amount of the indebtedness, what- 


ever thig might be ; nor does the fact that the action was begun 
before the account was settled deprive the plaintiffs of all right to 
relief. The true relief to which the plaintiff was entitled was (a) 
an account of the amount due, (4) the execution of a proper mort- 
gage to secure this sum. (æ) has now become immaterial, but 
their Lordships can find no sufficient ground for depriving the 
appellants of relief (5), and as the litigation has been in substance 
for the protection of the plaintiff's security they think the proper 
order as to costs ‘is that the plaintiff's, and the appellants’ costs 
should be added to the security, and they will humbly advise 
His Majesty accordingly. 
A, S. L. Polak : Solicitor for the Appellants. 

K. J. R. Appeal allowed. 


Reporters Note :— 

1. This decision settles an important point of practice which often arises in 
the subordinate Courts as tothe legitimate use *to Be made of documents which , 
are not, for some reason or other, admisfible in evidence, For instance, S. 49 


. of the Prdian Registration Act, 1908, and S. 3$ ofthe Indian Stamp Act, 1899, 


lay down that certain documents shall not be admitted in evidence unless they 
have been duly registered or stamped, and yet it has been held that such docu- 
ments may be handed to a witness to refresh his memory ; see 8 Ind, Cas. 233 
at p. 235, per Sir Arthur Reid, C. J. and Mr. Justice Rattigan, and 
Birchall v. Bullough (1896, 1 Q. B. 325) ; Woodroffe and Amir Als Evi. 
dence Act, sth Ed., p. 899. 

2. It may be rematked that the document of 5th February was not registered, 
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but as it was qnerely an agreement to granta mortgage, registration was not 
necessary 3 see S. 17, sub-section (2, (v), Indian Registration Act, 1908, and 
I. L. R. 41 Mad. 959. 

3. There is some conflict of judicial opinion on the question whether the 
Court will decree specific performance of a contract to take a loan of money on 
mortgage ; see the authorities discussed in I. L. R. 41 Mad. 959, In the casé 
before the Privy Council, now reported, the object. of the suit was not to com- 
pel the defendant to accept thé loan, but to obtain the security for the money 
already advanced by the plaintiff, and that security having been promised by the 
document of sth February, the defeadant was held bound to fulfil it, and the 
decree which their Lordships passed in the plaintiff's favour was in affect for 
specific performance of the agreement fot the mortgage ; see Ghosh on mortgage, 
4th Ed., p. 70 and Lord Halsbury’s Laws of England, Vol. 21, p. 75.— 
"K. Je Re] 
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Before Sir George Claus Rankin, Knight, Chief Justice, Sir Charu 
Chunder Ghose, Knight, Judge, and Sir Philip L. 
Buckland, Knight, Judge, 


CORPORATION OF CALCUTTA . 
s ; 
v. 


SRIMATI TALAJBASINI DEBI* 


Municipal appeal—Calcutta Municipal Act (IL R. C. of 1923), Sec. 141— Appeal, 
nature of. 

The appeal given to the Small Cause Count by section 141 of the Calcutta 
Municipal Act of 1933 is a proceeding by which an administrative -act is 
challenged before a judicial tribunal. 1t should notybe treated as an ordinary 
appeal from a Civil Court, būt isan occaslon on which the party complaining 
must have an opportunity of adducinge evidence if he wants, to show that the 


- decision of which he complains is wrong. If, therefore, it had really been the n 


case that no evidence at all to show that the Chief Executive Officers deter- 
mination was wrong, had been laid before the Court of Small Causes, the 


‘appeal Would fail, The moment it was shown what price for the property had 


* Letters Patent Appeal No. 1 of 1927, against the decision of Mr. Justice 
Cuming, in Appeal from Order No. 2 of 1926, dated the 4th July, 1927, affirming 
that of Babu Jitendra Prosad Chatterjee, Judge of the Court of Small Causes, 
Sealdah, dated the 6th Kagat, 1925. = 
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Civit. been paid: in 1917, the moment it was'shown-what had peen 'cogsidered'to be 
1927.^ afair assessment of the annual value in past years,the moment’ evidence was 
Eorbomiion m given as to the character of the site and the price paid tor other properties 
Celeiva and so on, materials. were laid before the learned Judge of ‘the Court of Small 
Causes on which he was entitled, ifhe thought fit, to put a [ gure on’ the 

Srimati fa SUAE value of this property. — 


An ‘appeal .«gninst an order. of assessment of annual salus: of the assessee's 
property by the Executive Officer of the Corporation, to the Court of Small 
, Causes, is against an executive order and not against a decree, An appeal 
which lies to the High Court from the order of the Small Cause Court Judge, 
a aot à second appeal: Corporation of Calcutta v. ‘Sheikh Keamuddin (1)... 
"The onus lies upon the assessee ‘appellant, in the Small Cause Court, to 
a rebut the correctness of the valuation arrived at by the Bxecutive Officer of* 
the Corporation : Corporation ef Calcutta ve Sheikh Keamuddin (1) 
Appeal by the Corporation. 
"The material facts appear from the following judgments : 


Cuming, J :—The facts of the case out of which this appeal- 
3uly, 4. has arisen are these : 


The respondent Srimati Jalajbasini Debi is the owner of 
premises No. 125 Harish Mukerjee Road. 


The Corporatidn of Calcutta in March 1924 assessed the land 
with the premises thereon to consolidated taxes. 


In arriving at the assessment the Chief Executive Officer valued 
the and at Rs. 2750 a cotta and the house on it at Rs. 20,365. 


Under section. 141 of the Calcutta Municipal’ Act the Assessee 
appealed to the Court of Small Cause at Sealdah. She objected, 
both to the value of.the house andthe value of the land. The 
learned Judge of the Small Cause Court held the value of the build- 
ing-was Rs. 18,123-and the value of the land was. Rs. 2,200. 


Against this decision the Calcutta Corporation have appealed to 
this Court under section 142(3) of the Calcutta Municipal Act. 

. - There is also a cross-objectiop by the respondent.’ Her conten- 
tioniis that the burden-of proof has wrongly» been.placed on her. and 
that it was for the Corporation to prove that the present value.of. 

-thelarfi was more than it wasin 1917 when she purchased the. 
property. She also contended that Rs. 350 the price of the electric 
fittings should not be included. The appellant contends first of all 
'thatthe learned Small Cause Court Judge has wrongly placed on 
him the burden of-proving what was the value of. the land at the 

. time of the assessment in March 1924. 


e (1) (1927) 46 C. L.S]. 260 ; 31 C, W. N. 1040. | 
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Secondly that the Judge has come tó a wrong finding of fact on 
the evidence as te what the value should be of the land. 

A preliminary point has been discussed at some length as to 
what are the powers of the Court in dealing with this appeal. 

The appellant would seem to contend that it is open to us to go 
into facts, His contention would seem to be that this isnot a 
second appeal as contemplated by the Civil Procedure Code and 
that section roo and section xor of the Civil Procedure Code have 
no application. It will appear that when the Corporation desire to 
make an assessment or re-assessment ‘they proceed under seetion 
131(r), The valuation and assessment are apparently made by the 
Executive Officer. 

A notice is given to the Assessee to object if he so desires. 
` The Executive Officer must hear and decide the objection and pass 
orders under section 140 Calcutta Municipal Act. Against this 
order an appeal lies to the Judge of the Small Cause Court and 
against his decision a further appeal to the High Court. . 

In these circumstances what is the nature of the proceedings 
before the Executive Officer. Ifthe order isan executive order 
pure and simple how can there be an appeal, to the Small Cause 
Court Judge, a Cdurt of law with a further appeal to the High 
Court, ` 

It has been suggested that as it has been held that the Land 
Acquisition Deputy Collector is not a Court, so it’ must be? held 
that the Executive Officer making an assessment sis not a 
Court, d 

There is no analogy between the two. Any one dissatisfied 
with the award ofthe Land Acquisition Deputy Collector may ask 
the Collector to refer the matjer to the Judge and on such a refer- 
ence the Judge hears and decides the matter. 

But this is not an appeal against the order of the Deputy Collec- 
torand hence there is no analogy between the two cases. In the 
case of Esra v. The Secretary of State fordndia (1) it was held that 
the Land Acquisition Deputy Collector was not a Court because 
the decision was merely a decision as to what sum shall be tendered 
to the owner of the land and was binding only on the Collector 
and if a judicial determination was required the owner could obtain 
it by requiring the matter to be referred by the Collector to the 
Court, i i 

In the prešent case unless the valuation is objected to it is final, 
Section 14r also provides that Part II and Part III of the 


(1) (1905) 1. L. R. 32 Cale. 605 ; 1 C. L, J. 227. * 
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Indian Limitation Act shall apply to every appeal presented. under 
the section and sub-section (4) provides that mœ appeal shall be 
admitted unless an objection has been determined under section 
140. Itseems difficult to escape from the conclusion that the 
appeal to this Court must be regarded asa second appeal and that © 
the "appeal does ‘not lie on fact but on law only. It has been 
suggested that the order of the Executive Officer assessing the 
premises was an executive order. It might be that the first order 
of the Executive Officer by which he made the valuation and 
assessed the tax to be paid was an executive order but it is not 
against this order than an appeal lies. Itis clear no appeal lies 
against that order [see section 141(4)|. 

The appeal lies against his order made under section 140 which 
he makes after hearing objection. It may seem perhaps somewhat 
remarkable that the same person who made the assessment should 
determine the objection to the assessment. It might well be argued 
that he is the defendant and also the Ju.ige in the matter. 

Possibly so far as the objection is concerned, the objector must 
be considered as one party and the Corporation the other. 

But it seems to me that if there is an appeal against the order 
to the Judge of the Small Cause Court and a second appeal to the 
High: -Court the order must be considered as a judicial 
order, 

Iécannot conceive a purely executive order being the subject 
ofan appeal first to the Small Cause Court Judge and then to the 
High Court. 

Both parties have argued that the burden of proof has wrongly 
been thrown on them by the Judge. ' 

The Corporation urges that itis faz the Assessee to show that 
the assessment made is incorrect, in other words to prove what the 
present value of the land is, e 

The assessee on the other hand contends thatit is for the 
Corporation who desires $ raise.the assessment to show what the 
present value of the land is. The Judge Has found that there is no 
evidence whatever' to prove what the present market value of the 
land is. 5 

There is only evidence as to the value of land in the locality in 
1921—192a at a time when the land boom was on. LAS 

Admittedly since then the value of land has fallen. He goes 
on to state that these prices cannot be accepted for the purpose of 
assessment now. He concluded by saying “considering the position 
of the disputed landeand alsothe fact that the price of land has 
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considerably fallen I assess the value ofthe land at Rs. 2,200 
a cotta.” des 

The figure is ‘obviously a purely arbitrary one arrived at on no 
data whatever, the Judge having himself stated that there is no 
evidence on the point. There being no evidence admittedly as 
to what the present value is, the question of onus is all 
important. 

If the onus is on the Corporation they have absolutely failed 
and if on the assessee she has equally failed. The onus I think 
is obviously on the Corporation. The Corporation seek to increase 
the assessee’s assessment. It is for them to show that the value of 
the land has increased and not for the assessee to show it has 
not increased. 


It cannot for one AE open to thə Corporation to fix any 
arbitrary valuation that they please as has clearly been done in 
this case, for there is admittedly no evilence whatever to -show 
what the present value of the land is, and then say to the assessee 
that he has to prove it is something different. Even if'there were 
a presumption that the assessment was correct and the burden lay 
on the assessee to prove it was incorrect she has clearly done so 
for she: has proved that the Corporation had ho material whatever 
on which they could have based the ‘present assessment, An 
assessment based on no material whatever cannot be considered as 
a valid assessment. I would therefore dismiss the appeal .of the 
Corporation and allow the cross-objection of the assessee as to the 
value of the land, the land to be valued for the purpose of assess- 
ment at Rs, 1200 per cotta, On both, the appeal and cross-objec- 
tion, my learned brother has taken an entirely different view, He 
would allow the appeal and dismiss the cross-objection. 


There is a further objection by the assessee which relates to the 
value of the premises for the purposg of assessment. The Judge for 
some reason or other has included in the valuation of the buildings 
Rs. 350 for the Electric Light iastallatiqn. The Corporation never 
claimed to include it and it is perhaps diificult to understand why 
the Judge should give the Cbrporation a relief they never asked 
for. The assessee is entitled to have Rs, 350 deducted. ° 7 


The result is that both the appeal and the cross-objectión as to 
the’value of the land must fail and are dismissed with costs. 


The cross-objection of the assessee regarding the valuation of 
the building is allowed with costs. 


Cuming and Graham, JJ. We assess the hearing-fee in the 
à : 
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appeal and also in the cross-objection in so far as it is dismissed 
and in so far as it is allowed at one gold mohur:in*each. *. 

Graham, J,: This appeal is by the Corbofation of Calcutta 
against an order of the Judge of the Court of Small Causes, Sealdah 
in connection with the assessment to consolidate tax of premises No. 
125 Harish Mookerjee Road. The premises in question belong -to 
the respondent Jalajbasini Debi, and were in March 1924 valued 
by the Assessment Department of the Corporation at Rs. 1751 per 
$nnum on the basis of land value Rs, 2750 per cotta, and building 
Rs. 20365. The usual notices were issued to the assessee who pre- 
ferréd an objection. .There was then an appeal by the assesses 
under section x4r of the Calcutta Municipal Act :(III of 1923) to 
the Court of Small Causes. The Judge of the Small, Cause Court 
held that the onus was upon the appellant to show that the price 
of land had gone down, and that she had failed to adduce proof 
thereof. At the same time taking into consideration the position 
of the land, and the fact that land values had fallen, he reduced 
the land value to Rs. 2200 per cotta, 

As regards the cost of the building he added to the valuation a 
sum of Rs, 350 “being the cost of an electric installation, which had 
not been taken into account when the assessment was made, This 
item forms part of the subject-matter of the cross-objection which 
has been filed by the respondent. 


The learneds vakil for the appellant before us stated at the 
outset that the appeal was confined to the value of the land, and 
he contended that the burden of proof begng upon the respondent, . 
who had failed to adduce any evidence as tothe market value of 
the land at the time of assessment, the Court below ought 
not to have reduced the assessment of the value of the land. . 

There are two preliminary matters Which it is, I think, necessary 
to determine before dealing with the appeal on its merits, firstly, 
the question of the burden of proof just referred to above ; and, 
secondly, the question of the form of the appeal, and whether it is 
a first appeal or second appeal. I will deal first with the second 
point. A decision on this point wouki ordinarily be. necessary in 
order to ascertain what our powers are in disposing of the, appeal, 
since ifjit isa first appeal, we can go into the evidence, whereas if 
it isa second appeal, we cannot disturb the findings of fact, It 
happens however that in the particular circumstances of this case 
the question involved is one of merely academic interest because 
neither party adduced the necessaty evidence either affirmative or 
in rebuttal, and, that being so, there is no-evidence . for. us.to-con- 
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sider, even if. the appeal be treated asa first appeal It follows 
that the decision of the appeal will turn entirely upon the question 
of onus. Incidentally T may say that in my judgment the appeal is 


in proper form and isa first appeal against an original order. It _ 


cannot I think come within the purview of section 100 of the Code 
of Civil Procedure since the appeal before the Small Cause Court 
is not an appeal against a decree, but is rather in the nature of an 
appeal against an executive order. Speaking for myself I do not 
see how the Executive Officer or Deputy Executive Officer can be 
regarded as a judicial officer merely because at the second stage of 
the assessment proceedings he is required to decide the objection 
after hearing the assessee. 


With regard to the first pointe the question of burden of.proof, 
my learned brother while recognising that itisallimportant has come 
to the conclusion that the onus was upon the Corporation, and in 
that view of the matter holds that the appeal should be dismissed. I 
have the misfortune to differ from him, That the question of onus 
is important I entirely agree. Indeed having regard to the nature of 
evidence adduced in the Court below, or rather the absence of-any 
such evidence as remarked above, the determination of the appeal 
really hinges as I have said upon this question. If ‘the onus was on 
the Corporation, the appeal must succeed, If it was upon the asses- 
see, the appeal must fail. Now what is the right answer to this 
question? Was it incumbent upon the Corporation to prove in -the 
Small Cause court that the assessment was right, or was it the 
duty of the assessee, the appellant to establish that it was wrong? 
The rule of onus stated in general terms is that the burden of proof 
ig upon the party who would fail if no evidence is adduced by either 
side. If this test be applied the burden was on the assessee, since, 
if she failed to adduce any evidence, the assessment must stand, 
In this connection reference may be made to certain sections of the 
Calcutta Municipal Act in order to asfertain the scheme and 
purpose of the Act, These sections it. seemg to me throw some 
light upon the question of'orfus. Section 131 provides for assess- 
ment of annual value and duratiof of the assessment. Section 138 
requires notice to be issued when valuation is first made, or 
increased and objection to such valuation is provided for in the 
following section. Under section r4o all such objections are to be 
investigated and determined by the Executive Officer ora Deputy 
Executive Officer, and in section 141 an appeal is given against the 
order'of that officer to the Small Cause Court. Under section 142 
there isa further appeal to the High Court.. Ibis important to 
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note that under sub-section (1) of section 142 every valuation made 
by the Executive Officer under section r3t is, final, subject to the 
provisions of sections 139, 140 and 141. And under sub-section (2) 


. of this section similarly every order passed by the Executive Officer 


or Deputy Executive O‘ficer under section 140 is subject to the 
provisionsof section 141 final 

Thus it seems to be clear that the orders made by the Executive 
Officers of the Corporation at the two first stages of the proceedings 
are accor ling to the schem: of the Act to be treated as final subject 
to the right of appeal provi lel in the Act whereby those orders 
may, if so desired be subjected to the test of the judicial 
determination. 

“My lear:e i brother has observed that it cannot for one moment 
be open to the Corporation to fix any arbitrary valuation that they 
please, but Ido not think it ought.to be assumed that officers 
Holding responsible positions will act in an arbitrary manner, or 
abuse their powers. Anl, even if they do so, a remedy is provided 
in the judicial procee lings inthe Small Cause Court where the 
assessee has the right and opportu ity to prove that the assessment 
is wrong, and there is in addition the further appeal to this 

. 


Court. . : 


- My learned brother has observed that, even if the burden lay 
on the assessee, she has discharge 1 that onus, since she has shown 
tfiat the Corporation had no materials whatever on which they 
could:have baselthe present assessment. Speaking for myself I 
do not understand how the assessee Has proved that there were no 
materials. , There could not be any such materials before the 
Small Cause Court which had previously been béfore the Executive 
Officer because there was not at,the former stage any judicial 
proceeding and therefore no record. The proceedings became for 
the first time judicial prooeeding in the Small Cause Court, and it 
was at that stage that was incumbent upon the assessee qua plaintiff 
to place before the Gourt the necessary evidence to establish that 
the assessment was wrong. l oe 

For the reasons I have given, 1 regret, that I am unable to agree 
with the conclusion arrived at by my learned brother. In my judg- 
ment the appeal succeeds, and should be allowed with costs in 
both Courts. ` 

Inthe cross-objection two points are involved, firstly as to 
the value of the land, and whether it should be Rs. 1200 as claimed 
by the assessee or Rs. 2750 as fixed by the Executive Officers ; 
and secondly with regard to the sum of R%. 350 for electrical 
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installation :ncludec by the Judge in the Court below in the valu- Civil. 
ation. Asto the first point I have already expressed my opinion 3017; 
that the onus was on the assessee and that she has failed. As to T Sin "n 
the second point it does not appear to be clear whether the electric - Calcutta 


installation had been made atthe date of assessment ornot and cig Yalajba sini 
the Corporation did not at thattime make any Claim on that Debi. 
„account. That being so Iam of opinion that this item should not Graken, y. 
"have been included by the learned Judge and to this extent only e = 
I would allow the cross-objection with costs in proportion. 

Against this decree of dismissal, the Corporation appealed under ° 
section 15 of the Letters Patent. 


Babus Brojo Lal Chakravarti, Krishna Lal Hase Baranasht- 
bashi Mukerjee and Rajendra Lal Mukerjee for the Appellant, . 


.« Mr. Gunada Charan Sen, Babus Prokash Chindra Majumdar 
and Manmatha Nath Roy (/r.) for the Respondent. 


The following judgments were delivered : i 


Rankin, C. J :—Thisis an appeal under the Letters Patent December, 13. 
fromm a judgment, pronounced by my learned brother Mr. Justice 
Cuming in a case in which he differed from Mr. Justice Graham. 
The appeal to the High Court was an appeal brought by the 
Corporation of Calcutta and was directed against a decree or order 
of the Judge of the Court of Small Causes of Sealiah dated the 
6th of August 1925. That order was made in what it is apparently 
& custom of that Court to cali à municipal appeal, . 

It seems that there was a certain piece of land which in 1917 
was bought by the present appellant from the Corporation for the 
price of Rs, 1,200 per cotta. It seems that up till 1921. the annual 

: Value for the land was taken fer the purpose of assessment at- 
Rs. 223 but this was increase l in February 1gar to Rs, sro. In 
March 1924 the property was being re-assÓssed by reason of the fact 
that a new building had been put upon the landand it was necessary 
to value the land and the byilding together. The Chief Executive 
Officer of the Calcutta Corporationewho had, in the first instance, 
the duty of putting a figure on the value of the land put a value of 
Rs. 730 and to that the assessee objected in fhe manner prescribed 
by the Calcutta Municipal Act, Thereupon it became the duty of 
the Chief’ Executive Officer to deal with her objection and, so far as 
the present question is concerned, he overruled her objection, If . 
the matter had stood there, then the annual value of Rs. 730 would è 
have been ‘a final determination, but the lady took an appeal 
as is provided by section 141 of the Calcutta Mintel Act of 1923 . 
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to the Court of Small Causes. That appeab was brought on the 
and of July 1924 and it was heard and decided'in August 1925.. ` 
The evidence (so far as it matters) adduced before the learned 


_ Small Cause Court Judge was the evidence of Babu JadtWath 


‘Majumdar the lady's husband. So far as it matters, the evidénce 
adduced by the Corporation was that of their Sub-Assessor Babu 
Rajendra Lal Dutt. It is quite true that no expert evidence giving 
an expert opinion in favour of a particular figure was adduced on ° 
the part of the lady. Itis equally true that the person who was 
responsible for fixing the value of the land, namely, the Corporation 
Assessor, was not called on their behalf though the , Sub-Assessor 
was Called who had taken a part in valuing the new building. 

Now, when one looks at the eVidence given by the lady’s husband 
one finds that it is perfectly sensible and relevant evidence going to 
the value of the property. He states the date of the purchase and ° 
the price Rs. 1200 per cattah. He states the annual valuation in 
past years, He states what the building is that has been put upon 
the property, He points out that from 1917 onwards till 1920 there 
was a land boom but he says from his own knowledge that since 
1921 the price has gone down. He then describes the particular 
road and he explains that the premises are at present rented and 
what rents' are obtained therefrom. He points out that this 
particular part of Haris Mukerji Road is not the most valuable 
part and is not so valuable as the northern portion near to the 
Calcutta maidan. . -He says that it has huts on its eastern boundary 
and has got a municipal night soil depot and mehtar’s quarters not 
very far away. He says that in these circumstances the most that 
by way of annual value should be put upon the land is Rs. 1500 
per cattah, the land having beer bought in 1917 at Rs. 1200 per 
cattah, On that he is cross-examined and a particular transaction is 
put to him of a vacant °plot of land enclosed by pucca walls at 
64 Haris Mukherji Road. That is very much further to the north 
and presumably thefefore isa much, more valuable site. “That 
apparently, although it was 17 cgttahs, fetched a price of Rs. 2,573 
per <cattah in April 1924 which was the time with which we are 


concerned. 

Further evidence is given and when the Corporation witness is 
put into the box he gives evidence of the sale of premises No. 192 
Harish Mukerji Road in September 1922 at Rs. 3,000 per cattah 
and of other sales in 1921 and 1922 of more valuable parts of 
that Road at priges at and above Rs. 3,000 perecattah. 

In these circumstances the learned Judge dealt with this matter 
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and considered the materials, He had to arrive at a finding of fact Cm. 
like a jury and he did not have the assistance of any expert surveyor. 1947. 

He came to the conclasien that he would assess the value of the Corporati e af 
land at Rs. 2,200 per catta, Calcutta 


The only observation that has to be made upon his judgment  simad Jafájbasiol 
is that, when he was dealing with the question of the value of the Debi. 
building, apparently by mistake, a sum of Rs. 350 was added Rankin, C. 9 
which he had no right to add. This refers to the cost of elec- m 
tric installation ; and, by, consent at the hearing before us, it . 
has: been agreed to treat Rs. 350 as wrongly included by the 
Small Cause Court Judge. Except as to that small point of" ° 
Rs. 350, with the map of this locality before me and the evi- 
dence before me which was before the learned Small cause z 
Court Judge, I ask myself what i$ there wrong in his finding of 
Rs. 2200 percattah asa fair value of this land? I am of opi- 

* nion that there is nothing wrong in that finding and that it isa 
fair and reasonable finding arrived at on proper materials by the 
‘learned Judge who was no doubt ees to give an opinion on 
that’ point. s 

"That being the position, the rest of this case appears to me to 
bea comedy of errors, because the Corporation brought their 
appeal and the contention apparently before this Court when that 
appeal came on for hearing was that the learned Judge had pro- 
ceeded upon no evidence at all and that there was no evidence 
on either side, Accordingly much interesting discussion arose as 
to the party upon whom the burden of proof lay in an appeal 
of this character from the “determination of an objection to an 
assessment by the Chief Executive officer tothe Judge of the 
Court of Small Causes. That was not the only point of argument, 
but another question was argued as to whether an appeal to 
this Court from the Court of Small Causes was a special appeal, 
that is to say, a second appeal of the dimited character defined 
in section 1oo of the Civil Procedure Code. 

Mr, Justice Cuming held that the bufden of proof wason 
the Corporation. He further held that the appenlto the High 
Court was not one in which it was .open to the High Court to 
discuss questions other than mere questions of law. In my 
judgment, the learned Judge's decision on both of these points 
was wrohg and, so faras both of these points are covered by the 
judgment of a Division Bench in the.caseof Ze Corporation 
of Caliutia v. Sheikh Keamuddin (1) I agree with that decision of me 
Mr, Justice Page and Mr, Justice Graham. 

3) (1927) 31 C, W, Ñ. 1040 ; 46 C. L. J. 260. ° 
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CIVIL. 32 The view taken: by- Mr. "Justice Graham who. also, proceeded 
.upon-the : footing that there ‘was : no- evidence; before, „the, learned 
‘Cornintion of Midge was that;"in, the- absence. of svidenee..it. was the learned 

xe Judge’s duty to dismiss the appeal and confirm. the.assessment:.. .” 


;Srimati Jelajbasini y-+Tagree with Mr. Justice Graham. that if -it be. really; :true 
Debi. that: there was no evidence before the . -Judge . of,the Court: of 
Rankiss, C. 7. Small Causes it would follow that this particular kind. of: appeal 
TT would fail. The appeal which is given to ‘the. Court: of- Small 


. Causes by the Calcutta’ Municipal Act is really a.proceeding 

by which’ an administrative act is challenged: before a judicial 

« ‘tribunal. ‘It is quite clear that it is intended that it should not 

be treated as an ordinary appeal from a civil Court, but is an . occa- 

. sion on which the party complaining must have. an opportunity 
of.adducing evidence if he wants, to show, that the. decision of 

° which he complaing is wrong. If, iheefoss, it had. really „been 
the case that no evidence at all to show. that the chief Executive 

Officer's determination was wrong had been laid before the Court of 

Small, Causes I should haye agreed with the view. of Mr; 

° Justice Graham. In my judgment that is not the -position 
in the present case, The moment it was shown what, -price 

for this property had been paid in 1917,the moment it was 

shown what had been considered to bea fair agsessment of. the 

annual value in past years, the moment evidence wag given as 

to the character of the site and the price paid for other properties 

and so on, materials were laid before: the learned Judge of the 

Court of Small Causes on which he was entitled, if he thought. fit, 

to put a figure on the value of this pr8perty. Aoc 

In my judgment, the result of this appeal ‘is:.that- the 

appeal of the Corporation cannot succeed and it must..be 

dismissed with costs; but, in my judgment, the reasons. given 

by Mr. Justice Cuming in favour of this conclusion were not 

Sound. It seems to me that this matter was properly disposed 

of in August 1925 when the Small Cause Court came to. its. find: 

P ing» The result is that this Letters Patent appeal is dismissed. with 
costs; and the Corporation are, also to fay the costs of the assesses 

of the hearing before Mr, Justice" Cuming and Mr. Justice Graham, 

We assess the hearing fee in this Court at five .gold-mohurs. .; We 


$ do not say anything on the cross-objeçtion., a nir sin, ui 
'C: C. Ghose, J. Iagre. , TE NE cr 
.. Buekland, J. I agree. : n 


' A, T, M. guts bae hs P. peal dismissed.: Api mio 
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‘Present: Viscount Haldane, Viscount Sumner, Lord Skaw, 
Lord Darling, and Lord Warrington of Clyffe. 
GEORGE RICHARDS LAFFER 


T. 


FRANCIS ARNOLD GILLEN. 


[ON APPEAL FROM THE HiGH COURT OF AUSTRALIA. ]- 


Construction of agreement—Rule Applicable. 


Where the question at issue is entirely one of construction of a particular 
agreement, it can only be properly answered aftera consideration of all the 


`. surrounding circumstances, the position of the parties to the agreement, its 


Subject matter, and the apparent purpose and object thereof, and in particu. 
lar of the provisions to be construed. d 


Appeal by the Defendant. Í . 


. The respondent, as plaintiff, instituted the present action 
against the appellanf, as defendant, claiming damages. The action 
was tried by Poole J., who by his judgment dated the 17th April 
1924, decided in favour of the respondent. 


On appeal to the. Full Court this judgment was reversed by 
Murray C. J. and Angus Parsons J.and Napier J, who by their 
judgment dated the rath' August 1924, allowed the appellant's 
appeal and ‘ordered the respondent to pay the costs of the 
action. 


The respondent appealed *to the High Court of Australia, 
who, on the ryth December, 1925, by. a majority (Higgins J. 
dissenting) allowed the appeal and" restored . the om of 
Poole J. ` 


. The present appeal was» brought by special leave of His Majesty 
in Council. 


Their Lordships’ Judgment is was delivered by Lord Warrington 


of Clyffe:— (The question turned upon: the construction of an 
agreement purporting to be -made between the Minister of 
Repatriation ofand forthe State of South Australia contracting 
"for and on behalf of His Majesty the King, hereinafter called 
: the vendor, of the.orie. part and | the respondent, hereinafter 
called the purchaser, of the other. .part. „For the , purposes. of 
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this report, only the following extract from, the judgment is 
material);— ee : 24 

“The question is entirely one of, construction, and in 
common with all such questions can only be properly answered 
after a consideration of all the surrounding circumstances, the 
position ofthe parties to the agreement, its subject matter, and 
the apparent purpose and object thereof, and in particular of the 
provisions to be construed’.’ l 

. Sutton, Ommanney.& Oliver: Solicitors for the Appellant, 


*oSyrett & Sons: Solicitors for the Respondent. 
K. Je R, Appeal allowed, 


PRESENT: Viséount Haldane, Lord Shaw and Lord Warrington 
: of Clyffe. 


KOJO PON 
v. 
ATTA FUM% 


[ON APPEAS. FROM THE SUPREME Court of Gotb Coast Cotony.] 


Security—Civil Procedure Code (Act V of 1908), S. 151, and O. 41, R, 10—Secu- 
rity fer costs ef appeal—Security bond not properly execuled —Awthorily of 
‘appellant's representative to gign bend— Appellate Couri must afford proper 
opportunity te appellant te care defect Adherence to mere technicalities— 
Defect of substantial justice. 


The appellate Court "nds an order on the» appellant for security of costs of 
the appeal&c to be furnished within ea specified time, and the appellant in 


compliance therewith gave security and executed the necessary bond, which 


` without going into tfe merits of the case ; 


was duly accepted by the Registrar of the Court. After various intermediate 
procéediags, ` the casé finally came on for hearing before the appellate’ Court, 
when the respondent took the preliminary objection that the security furnish- 
ed by the appellant was not in strict compliance with the order of the 


Court, inasmuch as it had not been proved that the party -executing the 


security bond on behalf of the appellant had authority soto do. The appel. 
late Court gave effect to this contention and forthwjth dismissed the appeal 


* 
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Held, by the Judicial Committee, that the refusal to hear the appeal 
merely on the ground of what might have been a mere technicality about the 
bond led to a failure of Justice. The appellate Court was invested with the 
widest powers for doing" complete justice as between the parties (see the 
Civil’ Procedure Code, S. t51, and O 41, R. 33), and it should have afforded a 
proper opportunity to the appellant (by adjourning the appeal, if necessary) to 
remedy the defect, ifany, in the security bond. 

In this case, it appeared that the security bond" was signed, not by the 
appellant himself, but by a person purporting to act as his representative (Cf. 
Order 3, Rule 1, Civil Procedure Code), and the question arose whether such 
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person had the requisite authority on behalf of the appellant to execute the ° 


bond : 


Held, that the appellant was entitled to an opportunity to prove by affidavit 
or otherwise that the bond was properly executed and that the party executing 
it had uthority in that behalf. 


Appeal by the Plaintiff. 
The material facts appear from their Lordships' judgment, which 


was delivered by 


Viscount Haldane :—In this case their Lordships have the 


difficulty, which imposes the necessity of great caution, that the, 


appeal comes here ex parte. Consequently they felt it right to 
look very minutely at what has been said and at the particular rules 
that concern it; nevertheless, on those rules and on what has 
transpired, they think that there is sufficient material before them to 
enable them to deal with the case at once. + 


The appeal is brought from a judgment of the Supreme Court 
of the Gold Coast Colony, which had to entertain an appeal from the 
judgment of Sir Philip Crampton: Smyly, the Chief Justice. Sir 
Philip Crampton Smyly had non-suited the pláintif in an action on 


the ground of want of jurisdictiqn, and the appeal really. involved , 


the whole merits. It raised an elaborate question as to the title 
to native lands. When the present appellant proposed to appeal 
to the Supreme Court of the Gold Coast he had, of course, to 
conform with what the Rules of Qourt required, and he applied 
for and obtained from thé Divisional Court conditional leave to 
appeal against the judgment of the Chief Justice, subject to certain 
conditions being fulfilled within one menth of the date of his 
application. Among these conditions was this, that £100 was to be 
paid ifto Court to await any order as to costs that might be awarded 
to the respondent by the Appeal Court in the case of his success, 
or a bond was-to be entered into with two sureties to be justified 
in the sum of £50 each, It was on the 7th July, 1922, that that 
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order was made, and the appellant proceeded to enter into the bond 
prescribed by the order. There is no doubt, theirs Lordsltips think, 
that it was quite in accordance with the fulés to prescribe this. 
The Rules of Court are enlightened and comprehensive and they 
give practically all the powers that the Courts here have. Under 
Order V of the First Schedule to the Rules there is a direction that 

*the Court may in all causes and matters make any order which 
it considers necessary for doing justice, whether such order nas 
been expressly asked by the person entitled to the benefit of the 
order or not.” ; 

* “Then there is a series of further rules gantained in Order XI, 
which are, again, very comprehensive. 

“When by the rules of the schedules of this Ordinance any act 
may be done by any party in a suit, Such act may be done either by 
the party in person, or by his solicitor or agent, if it can be legally 
done by an agent." : 

Under Order LIII of Schedule 2, the appellant has to give 
security for costs of an appeal ; but that obligation is imposed only ' 
in very general terms. There are specific directions as to the 
powers of the' Appeal Court to require security for costs, and thén, 
generally, that they,may make any order necessary for determining 
the real question in controversy in the appeal ‘and that there is 
full jurisdiction over the whole suit as if the same had been institu- 
ted and prosecuted in the Appeal Court as a Court of first instance, 
with power to give any judgment and make any order which ought 
to have been made, and to make such further order:as the case may 
require. 


That being the law and the plaintiff having been ordered to 
give security for the costs of his appeal, the plaintiff proceeded 
‘to enter into the bond which he was tlirected to execute. He was 
represented through the proceedings by Kwabena Asiama, and 
Kwabena Asiama, who conducted the proceedings for him, executed 
the bond. When the bond was dated the roth July, 1922, it 
provided security for the costs of the appeal to the respondent if 
they were given to the respondent, and then it was executed by 
Kwabena and two sureties in the presence or Mr. White, the Chief 
Registrar to the Court, and it purported to be executed by Kwabena 
as the representative of Kojo Pon. That was as long ago as roth 
July, 1922, and, whether or not the parties knew about it, the Court 
must be taken to have known that their Registrar had accepted 
the security. 

The case came on by: degrees, ‘and finally it .Was reached for 
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hearing by the Court of Appeal in April, 1924, and it was heard 
and judgment was delivered by Mr. Justice Michelin, Mr. Justice 
Hall and Mr. Justite*Gardiner Smith upon the roth April, 1924. 
These learned Judges accepted a point which their Lordships think 
they ought not to have accepted. It was argued by counsel for the 
respondent, by way of preliminary objection, that the conditions 
of appeal had not been fulfilled, inasmuch as the bond for the 
costs of the appeal was not signed by the appellant, but by Kwabena, 
purporting to act as his representative. It was argued that the 
Court having granted only conditional leave to appeal, it was 


incumbent on the plaintiff himself to execute the bond, and * 


Kwabena could not execute the bond, unless he had first obtained 
an order from the Court authorising him to do so. The learned 
Judges held that, as regards the bBnd to be entered into with two 
sureties to be justified in the sum of £50 each, no proof had been 
given ofthe authority of Kwabena to execute on behalf of the 
appellant ; the authority of Kwabena ought to be strictly proved ; 
and the bond must, therefore, be taken to have been invalid and 
that the defect was fatal to the appeal. - 


Their Lordships wish to say that in cases coming "before them 
from the Dominions of the Crown, their first consideration always 
is to secure, if possible, that substantial justice is done, That may 
not always be possible. There may be conditions in the local law 
or in the rules which preclude the possibility of getting round 
technical obstacles and doing complete justice. But they think 
that in the case of the rules of procedure in the Golt Coast Colony 
there are no such obstacles. The Court was invested with the 
widest powers, and ‘it might have adjourned the hearing of the 
appeal until a proper bond was executed, or it might have said that 
an affidavit was sufficient, and that was the more incumbent on the 
Court because its own Registrar had accepted the bond executed by 
Kwabena on behalf of the appellant. 


Under these conditions their Lorgships think that to refuse to 
hear the appeal merely» om the ground of what might have been a 
mere technicality about the bondewas to fail to do justice as between 


the parties, and they are of opinion that the case must be remitted . 


to the Court below to deal with it again, hear it, and, if necessary, 
get some formal proof of Kwabena’s authority ; but, as at present 
advised their Lordships do not think that necessary inasmuch as 
Kwabena’s authority was accepted by the Registrar, and inasmuch 
as he had acted right through, and nobody till the other day ever 
challenged his autharity. However that may be dealt with by the 
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P.C Court below, if they think it necessary to deal with it at all For 
1927. the present itis enough to say that -the case mast go hack and be 
Kojo Pon heard out. . œ É , 
v. Then comes the question of what to do with the costs of this 
Atta Fua 


Geer appeal, It has only been ex parte before the Board, and it may be 
_ Viscount Haldara: that the appeal will not be fruitful ; it may so turn out. — * 
Their Lordships therefore think that the right course will be 
_ that the appellant’s costs should be included in any costs he may 
, Iecover in the Court below. If he- recovers no costs in the Court 
below, he will not get any costs of this appeal, but he will not have 
ə to” pay any costs, On the other hand, if he succeeds, he will get 
these costs. Their Lordships will humbly advise His Majesty 





€ accordingly. 
. Ashurst, Morris, Crisp & Co: Solicitors for the Appellant. 
K.J. R. Appeal allowed. 


Reporter's Note: See also 86 Ind. Cas. 752, In this connection, reference 
. may usefu]y be made to the well-known observations of Lord Penzance in 
e Kendall v. Hamilton (1), '' Procedure is but the machinery of the law after 
all—the channel and means whereby law is administered and justice reached. 
lt strangely departs from its proper office when, in place of facilitating, it is 
permitted to obstruc& and even extinguish, legal rights, and is thus made to 
govern where it ought to subserve, And see the didum of Lord Denman, 
C. J. cited in Makabala Bhatia v. Kunkanna (2). “It. is always unpleasant to 
defeat justice by adherence to technical and arbitrary rules.’—x. J. R.] 
* . Y . 


(1) (1879) L. R. 4 A, C. $04 (525) 
(2) (1898) I. L. R. 21 Mad. 273 (381) e 
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PRESENT — Viscqunt Haldane, Lord Atkinson, Lord Blanesburgh, 
and Lord Warrington of Clyffe. 


SUNMONU 
v. 


DISU RAPHAEL, SINCE DECEASED (NOW REPRESENTED 
BY AWANOTU). 


[ON APPEAL FROM THE SUPREME COURT OF NIGERIA.] 


Adverse possession—Eaclusive possession by one member of the family for aud en 
behalf of the family generally—Title under the Statute of Limitation. : 
Where under the substantive law geverning the partles, there is no individual 

ownership in land, the title to which is vested in the family, and the head ot the 
family for the time being isa guasi trustee for the members thereof, no title to 
the land can be acquired under the statute of limitation by mere length of 
possession. The party in possession (that is, the head of the family) is, in 
contemplation of law, holding for and on behalf of the family, andenot on his 
own sole account. Onhis death, if one of his sons gets into possession, he too 
must be deemed to have got in consistently with a rightful titte, that is to say, 
on behalf of his brothers and sisters and the family generally. Exclusive 
possession by him does not, therefore, confer on him a*title under the statute 
of limitation, : 


Appeal by the Defendant. 


` The material facts appear from their Lordships’ judgment, which 
was delivered by 

. Viscount Haldane :—The appeal before their Lordships comes 
from 'the Supreme Court of Nigeria, and that Court affirmed a 


judgment of Mr. Justice Pennington, sitting as Judge of the  ' 


Divisional Court. e 
The appeal isthat of the defendant, and the defendant appeals 
on the ground that he was entitled tb enforce his right to the 
property in question. The original respondent is dead and he is 
represented by Awanotn, & daugifter, bufshe has not appeared 
on this appeal, whether from want of money or otherwise is not 
important. Anyhow those were the parties. i 
The claim was to land in Victoria Rbad at Lagos, and the 
claim was that of the plaintiff, who is called Disu Raphael, now 
deceased. Disu Raphael said that this was property which 
belonged to the family, and he claimed a declaration that the 
property was the property of Sule Raphael, deceased, his father, 
and he claimed it for himself and for the rest of the family of Sule 
Raphael. The defendant, Sunmonu, was a hfif-brother of Disu 


N 
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P.C Raphael They were both- sons of Sule Raphaol- but by different 
19A mothers, It ‘was claimed at one time that Sule Raphael had made 
dicis a Christian marriage in Brazil with a Christian woman, and that 


v. consequently, according tothe' law of Nigeria, his property went 

Tidi pud En according to English law, so that his eldest son, Disu Raphael, 

presentet by would ‘have been exclusively entitled. This, however, was not 

Awanotu), urged.at the Bar, and could not have been successfully urged 

Viscount Haldane. because both Courts concurred in finding that the Christian 

m * marriage was not established. There was, therefore, a native 

marriage, and, according to the native law the property which 
descended, that is the estate, went for the benefit of the family. 

Itis very important to have clearly in mind what the native 

law relating to the land in Lagos reglly is. It is the more important 

. because there have been various misconceptions of that law in 

decisions from time to time, some of which have been cited in 

this case, butthey were finally laid to rest by the decision in 

Amodu Tijani v. The Secretary of Southern Nigeria (1) a decision-of 

this Board. At page 404 in the judgment: of the Board the title 

to native landsis explained. Itis stated that it is the character- 

istic of the native title that what has been called in native cases 

where similar quéstions arise, the radical title ef the Crown applies, 

and the right of the native is a usufructuary right, and it is a 

usufructuary right which extends prima facie to the whole family. 

Tireir Lordships are aware that itis possible by special convey- 

ancing to confer title on individuals in West Africa, but itisa 

practice which is not to be presumed ¢o have been applied, and 

the presumption is strongly against it. Prima facie the title is the 

usufructuary title of the family, and whoever may be in possession 

of the legal title holds with it that, qualification. The :matter is 

very well stated in tbe report made by Chief Justice Rayner on 

Land Tenure in West Africa, Itis a report made in 1893, and the 

passage to which reference is made is adopted by the Privy Council 

g -© in the case of Amodu Zyjani v_ Secretary of Southern Nigeria (1) 

which is called the White Cap case. Chief Justice Rayner says :— 

“The next fact which it is fmportant to bear in mind in 

- order to understand the native land law is that the nation of 

è individual ownership is quite foreign to native ideas. Land 

` belongs to the community, the village or the family, never to 

, the individual. All the members of the community, village or 

. family have an equal right to the land, butin every case the chief 

. or headman of the community or Pe or head of the family, 


- (1) (1921) 2 A. Co399. 
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has charge of the land, and in loose mode of speech is sometimes 
called the owner, Fle is to some extent in the position of a 
trustee, and as such holds the land for the use of the community 
or family, He has control of it, and any member who wants a 
piece of it to cultivate or build a house upon, goes to him for it. 
But the land so given still remains the property of the community 
or family”, 

Their Lordships are aware that that was said of the title of 
the white Cap Chiefs. Their title was the question in that case, 
but the principle applies generally. ar 

Sunmonu was sued in the way stated by Disu Raphael, and he 
pleaded possession, the statute of limitations, and also a purchase 
and the grant of the primary tige to it. The history of the primary 
title is this: Before 1895, when Sule Raphael died, he had 
bought the land from Agebodeh, who had a Crown grant of it dated 
1866, that is, he had a Crown certificate ; he had no convey&nce. 
It does not appear to have been usual in those days for the Crown 
to make grants; they granted a certificate of title.” That was 
acquired by Sule Raphael *from Agebodeh, and he,took over the 
Crown document at the death of Sule Raphael Sunmonu and other 
members of the family were in possession. Shbrtly afterwards the 
others departed, leaving Sunmonu in sole possession. In 1905 
Sunmonu went and got a fresh primary title for himself. He 
surrendered the old one and gota new document comprising the 
land in question and additional land, 

Now various things were set up. Sunmonu said he had purchased 
from his mother, the widow of Sule Raphael; but the Courts below 
agreed in pointing out that the lady could have no right to sell, 
and that, more than that, the land officer of the Crown, the Com- 
issioner, would have had no power to grant a new title which varied 
or superseded the oll one, and the new grant must therefore be 
regarded as made to Sunmonu on behalf of the family, and they also 
said that there was no evidence of acquiescence in exclusive occupa- 
tion by Sunmonu to the exclusion of the other members of the family. 
` The usufruct remained right through, whether they exercised it 
or whether they did not, and it was quite usual for somebotly to be 
in possession as trustee for his family, and, therefore, his oecupation 
was jn contemplation of their right. 


*There appears to be an error in punctuation here. The passage should read 
thus: “That was acquired by Sule Raphael from Agebodeh, and he took over 
the Crown document. At the death of Sule Raphael, Sunmonu and other mem- 
bers of the family wêre in possession, —K. J. R. e 
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The Courts agreed i in finding the facts as stated, and what they 
say is all expressed in the concluding paragraph | of the judgment 
of Chief Justice Vander Meulen, The result is. that Sunmonu 
must be taken to have got in consistently with a native title and to 
have got in on behalf of his brother and sisters and the family , 
generally. 


In that state of things no statute of limitations could render 
any assistance to the appellant ; there is no evidence about acquies- 
" cence, and the result is that their Lordships do not feel themselves 


, able to disturb the judgments.of the Court below, which are 


unanimous. 


Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed. AS$ the respondent. has not ap- 
peared there.will be no order as to costs. 


Lawrence, Jones & Co: Solicitors for the. Appellant. l 
K. J. R. . ` . Appeal dismissed. 


. [Reporter's Note :—This decision follows the principle recognized in such 
cases as Corea v. "Abpuhamy (1) (an appeal from Ceylon) and Hardit Singh v. 
Gurmukh Singh (2) (an appeal from the {Punjab Chief Court); namely, that 
‘possession is never considered adverse if it can be referred to a lawful title”.— 
K.J. R.] 


(1) (1912) A. C, 230. 
(i) 47 1. C. 626, 


Vou XLVIL] | PRIVY COUNCIL, 


` PRESENT t—Viscount Haldane, Lord Shaw, and Lord 
a Warringion of Clyffz. 


MANCHE ANEGE AKUE 
v. 
MANCHE KO0jO ABABIO IV. 


[Ox APPEAL FROM.THE SUPREME COURT OF THE Gorp 
Coast Corowv.] . . 


Burden of presf—Land Acquisition Act (Iof 1894)—Rival claims to compertsa-e 
tion, i f 
Where land is compulsorily acquired by the Government for public purposes 

(as, for instance, under the authority f the Land Acquisition Act) and rival 

claims are made'in respect of the compensation awarded for such land, the 

Prima facie title to the money is with the party who was insole and exclusive 

possession of the land at ths time of its acquisition by the Government, and the 

ones robandi is on the party claiming that he has a. better or superior title 

to such money., . 


The facts ofthe case are given in their Lordships’ judgment, 
which was delivered by 


Lord Warrington of Clyffe:—The  subjéct matter of the 
litigation in which the present appeal arisesis a sum of money 


representing the purchase money paid by the Government of the : 


. Colony for certain lands taken by them for public purposes under 
statutory powers. 

Rival claims were made to.this money. The appellant, the 
Manche or chief of Sempe, claiming on behalf of communities 
known as Sempe- and Akumaji, asserts that those communities 


are entitled to share in the fund. The respondent, the Manche of 


James Town and also the Manche of Alata asserts, that he, as 
Manche of Alata, is solely entitled tg the fund on behalf of that 
community. . 

On the 24th July, r918, the Pivisional Court, consisting of 
the Chief Justice, Sir Philip Crampton Smyly, rejected the claim 
ofthe appellant and gave judgment in favour of the respondent, 
On the 16th May, 1924, this judgment was unanimously affirmed 
by the Full Court, composed of Michelin, J. and acting Judges 
Gardiner Smith and Aitken. Leave to appeal from this judg- 
ment to His Majesty in Council was obtained ‘on the r8th 
August, 1924. : 

The town of Accra consists of three divisions, of which one is 
James Town, Each division has a Manche, or chief, who is himself: 


Fune, 16. 
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subordinate to a superior chief called the Ga Manche. , The res- 
pondent is the Manche of James Town. EET 

james Town is divided into three quarters, known as -Sempe, 
Akumaji and Alata respectively, each with its own Manche 
subordinate to the Manche of James Town. The appellantis the 
Manche of Sempe. The respondent, as Manche of James Town, 
claims to have vested in him all property belonging to any of the 
three stools of Sempe, Akumaji and Alata. This claim was 

*formerly disputed by the Manche of Sempe, but was upheld by a 
judgment of the Full Court in an action by the present respondent 
"against one Quartey. 

The question at issue is whether the lands, the purchase money 
for.which is the subject of the litiggtion, were lands of the three 
quarters of Sempe, Akumaji and Alata in common or of the quarter 
of Alata alone. 

According to a tradition which appears to be accepted by both 
sides, the Alata people came irito the country with one, Wetse 
Kojo, frorh Lagos in or about the year 1642. They assisted the 
Sempe and Akumaji people in their wars with a neighbouring 
tribe, and as the result the lands of.the Sempe and Akumaji 
people were placed*under the stool of Wetse Kajo, and he and his 
successors thus became not only Manches of Alata, but also 
Manches of James Town. 


It was found asa fact by both Courts in the Colony that the 
lands in question were exclusively used and occupied by the 
Alatas, and it was admitted by counseP for the appellant that 
the finding means that those lands were originally settled by the 
Alatas, the several villages and so forth being founded by them. 


_ This finding is accepted by the appellant. 


It was further found by both Courts that by the custom of the 
Ga tribe land which had been exclusively used by the inhabitants 
ofa particular quarter of James Town belonged exclusively to 
that quarter. e . 


At the trial, the contest appeags to iis been mainly in 
reference to the question of the exclusive use and occupation by 
the Alatas, and it does ndt seem to have been seriously disputed 
that if this were established the result mentioned above would 
follow, . 5 


In their Lordships’ opinion no ground has been shown ‘for 
interfering with the decisions of the Courts belon; and the appeal 
therefore fails. , . 
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The appeal might be decided onthe further ground that P. C. 
inasmuch as the lind QS when tiken by the Government, in the . 1927. 
exclusive use and occupation of the Alatas, the appellant must, stanche dei Akue 
in order to succeed, establish that he has a better titlethan the v. 
respondent ;in other words, that the onus is entirely on him and Mancho Kojo 


that he wholly fails to discharge himself thereof. Lord Warrington 


On either ground the appeal fails, and their Lordilüps ef Ciyffe. 
wil humbly advise His Majesty that it should be dismissed 
with costs, ' 


Ashurst, Morris, Crisp & Co. :. Solicitors for the Appellant. * « 
Monro, Saw & Co.: Solicitors for the Respondent. 
K, J. R. Appeal dismissed, 


. 
Reporter's Note :—It does not appear that the law of Gold Coast is, in this 
' respect, different from that which prevails in this country. It was decided by 
the Calcutta High Court as far back asthe year 1868 that the person entitled 
to compensation is the person from whom the land is taken, that is to say, the 
party in possession at the time is prima /acie entitled, until some one else 
establishes a better claim ; see Chundee Churn Chaiterjee v., Bideo Budun 
‘Banerjee (1) and Maharajah Makatap Chand Bahadoor v. The Bengal Coal 
Company (2)—K. J. R. . . 


(1) (1868) 10 W. R, 48. l (2) (1868) 10 W, R. 391. 


PazsENT: The Lord Chancellor, Lord Buckmaster, Lord Carson, 
Lord Darling and Lord Warrington of Clyffe. 
. 


SIME; DARBY AND COMPANY. ; LIMITED P. C. 
: ED v. l 1927. 
THE OFFICIAL ASSIGNEE OF THEESTATE OF LEE November, 26. 


PANG SENG (A BANKRUPT). 


[On APPEAL FROM THE SUPREME COURT OF THE STRAITS SETTLE- 
MENTS (SETTLEMENT OF SINGAPORE). ] . 


Fraudulent preference—Singapore Bankrupicy Ordinance— Presidency Towns 
Inseltency Act (TII of 1909), S. 56—Provincial Insolvency Act (V of 1920), S. 
54—'* With a view to prefer”—Quastion of fact—Deminant mative of the ° 
dsbtor—Inference properly drawn from the Jactis—Transfer to avert crimi- * 
wal prosecution fortreach of trust—Onus of proof on Official Assignee. 
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A debtor, who was then unable to pay his debts as they became due from 
his own money, transferred to the appellants, to whom fe was fürgely indeb- 
ted, a quantity of rubber as security for their debf The question arose . 
whether the transfer was to be deemed fraudulent and void as against the 
Official Assignee in the bankruptcy : 


Held, that the result depended on the answer to be given to the question, 
was the transfer to the appellants made ‘with aview of giving them a pre- 
ference over the other creditors ?' within the meaning of Sec. S: (1) of the 
Singapore Bankruptcy Ordinance, which is identical with the provision on the 
same subject in the Presidency Towns Insolvency Act, S. 56 and: the Provin- 
cial Insolvency Act, S, 54 


The question to be determined is one of fact, was the dominant motive 
actuating the debtor in making the transfer a desire to prefer the particular 
creditor or was itofa different character? As the solution of this question 
involves an enquiry into the state of a m#h’s mind, and as it must very seldom 
be the case that there is direct evidence on the point, the decision generally 
depends on the inference properly to be drawn from the circumstances attending 
the transfer as established by the evidence. 


Where he proper inference to draw from the facts was that the dominant 
motive actuating the debtor was' that, in making the transfer to his creditor, he 
(the debtor) was pnly doing what he felt himself bound or compelled to do, and 
where it must have appeared to him that the alternative to handing over wasa. 
prosecution for criminal breach of trust, the case is not of fraudulent preference 
within the statute. 


When the Official Assignee in the bankruptcy seeks to establish that a trans- 
fer by the debtor is void as a fraudulent preference, the onws of proof is 
on the assignee—he has to show that the case is within the statute. “A 
good deal was said in argument as to the shifting of the owws at particular 
points in the development of the case, but when all the circumstances have 
been ascertained so far as the parties have thought fitto ascertain, them, dis. 
cussion on this point becomes immaterial and the decision must be come to 
on the whole of the circumstances so ascertained, and the question of onus only 
becomes important if the circumstances «re so ambiguous that a satisfactory 
conclusion is impossible without resort to it". Judgment of Lord Dunedin 
in Robins v. National Trust Co. fa) referred to. 


Appeal by the Defendants from a judgment of the Supreme 
Court of Singapore in*its appèllate jurisdiction, dated the roth 
January, 1927, reversing ithe judgment of the same Court on its 


Original Side (Deane, J.), dated the 18th August, 1926. 


The material facts of the case are given in their Lordships’ 
judgment, which was delivered by 

Lord Warrington of Clyffe: On the roth June, 1:925, Lee 
Pang Seng, the assignee of whose estate is the respondent to 
this appeal, transferred to the appellants, to whom ‘he was 


(3) (1927) A. C. sag (520). e 
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largely indgbted, 4 quantity of rubber as security for their debt. 
He was then unahje,to pay his debts as they became due 
from his own money. He was adjudged bankrupt on a peti- 
tion presented within three months after the date of making 
the transfer. The question in this appeal is whether the transfer is 
to be deemed fraudulent and void as against the official assignee 
in the bankruptcy. l 

In Singapore the matter is regulated by section 51 (1) of the 
Bankruptcy’ Ordinance, which is identical with the provision on 
the same subject in the English Bankruptcy Act. . 

The result depends on the answer to be given to the question, 
was the transfer to the appellants made “with a view of giving 
them a preference over the other creditors" ? 

There is no doubt about the law ; this has long since been 
settled as regards the effect of the English statute, and it is com- 
mon ground that the same principles are applicable to the 
Ordinance in Singapore. ! 
` The question to be determined is one of fact, was the domi- 


nant motive actuating the debtor in making the transfer a desire: 


to prefer the particular creditor or was it of a different character ? 

' As the solution of ‘this question involves an enquiry into the 
'state ofa man's mind, and as it must very seldom be the case that 
there is direct evidence on the point, the decision generally 
depends on the inference properly to be drawn from the circutns- 
tances attending the transfer as established by the evidence. 

A word or two must beeaid on the onus of proof. In their 
Lordships’ opinion, the onus is on the assignee—he has to show 
thatthe case is within the statute. A good deal was said in 
argument as to the shifting of the onus at particular points in the 
development of the case, but when all thé circumstances have been 
ascertained so far as the parties have thought fit to ascertain them, 
discussion on this point becomes immaterial and the decision must 
be come to on the whole of the circumstances so ascertained, and 
the question of onus only becomes important if the circumstances 
are so ambiguous that a satisfactery conclusion is impossible with- 


out resort to it, [See the judgment delivered by Lord Dunédin in. 


Robins v. National Trust Co, (1)]. P 
The action in which the present appeal arises was brought by 
the respondent against the appellants for the purpose of recover- 
ing the goods the subject of the transfer, It was tried by Deane 
J. in the Supreme Court of Singapore, who on the 18th August, 
(1) (1927) A. C. arg (520). 
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1926, gave judgment for the appellants with costs. Op the roth 
January, 1927, this judgment was reversed in the Supreme Court 
in its appellate jurisdiction by a majority, Sir James Murison, C.J., 
dissenting, i 

^ At the trial the following facts were established to the satisfac- 
tion of the learned Judge. 


The appellants are a company carrying on business ag mer- 
chants at Singapore, Mr. John Middleton Sime being chairman 
of the board of directors. They have a high reputation amongst 
the members of the commercial community in the city. 


The debtor was a Chinese merchant carrying on business under 
the firm name óf Chin Seng & Co, The business was managed by 
another Chinese named Lim Soo Yan. The debtor isa son of Lu 
Choon Guan, now deceased, who was a shareholder in the appellant , 
company and a director thereof. The shares. form part of his 
estate, in which the debtor is interested. Mr. J. M. Sime was on 
friendly’ business terms with the father, but, though he knew the son, 
he had no bysiness relations with him until those which resulted 
in the present proceedings. In January, 1925, the debtor ap- 
plied to Mr. Sime for financial assistance. He told him that he was 
engaged in buying rubber on commission for certain firms in Ame- 
rica, and that he wanted advances to enable him to finance these: 
transactions, The business involved no or little risk. The debtor 
received instructions from the American firm to buy rubber 
on their behalf. The rubber thus bgughtin the debtors name 
was then shipped to the American purchaser, the amount 
payable tothe debtor was then covered by bills drawn on the 
American purchaser and discounted by a bank in Singapore before 
acceptance, relying, no doubt, orf a credit from America,, The 
advances by the appellants were made against each, lot of rubber, 
and the arrangement was “that they were to be repaid within a 
few days after the receipt of. the money from the discounting 
bank. - zi 


Each transaction was recordet in. a letter written- by Seng 


- toth& appellants, Allthese letters were in the same form, -that 


ofthe transaction of the 29th May, 1925, may be set out asan 
example :— i " 


vázxivit (€ 


"Lii Pang Szwo, "Singapore ` Ten 
” “Cane Sitys & Co; . "29th May, 1925. 
*Genérál “Merchants,” : 
" Ms3RS, SIME, DARBY & Co. LID. s 
*Singapore. 
“Dear SIRS, 
"In consideration ‘of. your’ “having advanced me $87, 887 only, 
being advange’ on 93,900 "bs. para rubber purchased by meand 
stored’ ‘at basement, Rafes ‘Chambers, 1 hereby convey the owner- 


shij'o of the’ "sait rubber ` ‘to’ you and engage to act as your agent , 
and facto? ‘in dealing’ with and shipping, said rubber, ' repaying you. 
the'amgunt ": advanced as soon ‘after the ‘said ^mbber has. _ been. 


shipped” and "proceeds of | drgfts received from negotiating 
bankers,” 
T uüdér&ke " to keep. the said rubber fully insured against fre. 
‘Yours faithfully, À 
_ “(Signed) - Ler Pane SENG.” 


2*7. à 


secürity of letters ‘in the above form, and for some time all went ; 


well, the advances being duly repaid out of the proceeds of the 


un 


bills, but „during May;: 1935, considerable delay occurred in the - 
payment of the advances and complaints were from time to time.” 


made by the appellants, but they did not then decline to advance 


furlllér's sums,’ and on the roth’ June, 1925, there remained out- a 


Simte, Darby ‘and. 
Company, Limited, 


r- 
The Official MEN 
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standing three ‘havatices amounting together to $263, 620. 06, made | * 
respéclively oi on the ' agth May,' the ‘sth June and the 9th. . June. : 


On Lid" eve bveñing ‘of ‘the gth June i came to the “knowledge of Mr, 


Sime’ thá£ * in Addition to, the business ‘which had been. financed ' 


by him "thé'debtor" “had | for some time’ been speculating in rubber, 


and TES Sime "bei ^t anxious about” his’ ‘security. He did not, | 
however Thef”! r on'fhe” roth’ ? jun know more about the actual" 
fioi posl: of ihe ‘debtor. * 

On m oth June | he consulted: his company’s ‘solicitors, and 
as the résüi result wrote the falgwing’ ‘jeter to the debtor :— - 

° “SINGAPORE, ` 
“roth June, 1925." 
“MESSRS, Qum Seno & Co, 


"With reference to the advances “mage by us ‘to “you against your, i 


letters of lien dated 29th May, "sth June and gth: june, amounting 
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BG. in all to $253, 620.06, as we are advised by our solicitors that our 
1937. security is not adequate, we must ask you to let us Have your 
Sime, Dar and Cheque to-day in repayment of the advantef or deliver to us 


Conipany, Limited immediately ample security in the form of rubber, to cover the 


The Official. eo advances. 
of the Estate of Lee . “Yours faithfully, 
Moin “Sme, DARBY & Co,, LTD., 
A Warrington "(Signed) J. M. Sime.” 


e It will be observed that the letter says that it is the solicitors 
who advise that the security is not adequate and requires -actual . 
*delivery of rubber to cover the advances. It mustin their Lord- . 
ships’ opinion have conveyed to the recipient that it was,in the 
e nature of the security and not in the value of.the rubber purported 
to be covered by it that the inadeduacy consisted, and ‘that what 
was required was actual physical possession of rubber instead of a 
mere paper lien over rubber remaining in the  debtor's 
possession, ' 
About 4 p. m. on the roth June the letter was delivered at the 
. debtor's place of business and was read by his manager, Lim Soo 
Yan. : ' l YA 
It is now necessary to state the financial position of the ' 
debtor on the roth June as it was known to himself, though not to 
Mr, Sime. 


here is no doubt he was hopelessly insolvent as the result 
of speculative purchases of rubber sold by him for future delivery, 
During the few days preceding the roth June . and on that day he 
had bought from Chinese merchants large quantities of rubber, 
which had been delivered at his godown, but had not been paid 
for. He had on the roth June, after banking hours, drawn and, 
signed six cheques for sums amounfing to $92,000. His account 
was overdrawn and he knew that unless he obtained further credit 
these cheques, when presented, must be dishonoured and the 
general collapse of his affairs would ensue. He knew also that in 
breach of his duty as agent for the appellants he had applied the 
proceeds of rubber covered by oneor other of the letters of lien 
to his own purposes. Some of the rubber covered by the out- 
standing letters of lien stfll remained in store, but a large part of 
the rubber there was that bought from Chinese merchants and 
not paid for. d 

On receiving the letter ofthe roth Jurne, Lim Soo Yan rang 
up the debtor on the telephone and either read the letter to him 
or told him its contents, asking what he was to,do. The (answer 
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was there gras no , alternative butto deliver to Sime, Darby, as 
he could not pay the money. He told his manager notto allow 
them to take more than was necessary, and he asked him whether, 
if he allowed Mr. Sime to take away the rubber, he would goon 


advancing, The manager said he thought he would. Nothing 


further was said, and the manager thereupon, on behalf of and in 
thé name of the debtor, wrote to the appellants the following 
letter :— ` 

“With reference to your letter of even date, as itis not con- 
venient to repay you the advances to-day, please note that we have 
given instructions to our storekeeper to deliver to your order 
sufficient rabber to cover the advances made by you.” 

Delivery of the rubber beg&n about 5 p.m. and continued 
during the night until 6 a. m. on the morning of the 11th June, the 
dàbtor's manager attending to see that no more than the proper 
quantity was removed. 

On the morning of the rrth June two of the cheques drawn 
on the roth were presented and paid, the bank apparently assuming 
that an advance would be made by the appellants, as on previous 
occasions, but about noon Lim Soo Yan was informed by Mr. Sime, 
on his application fdr further advances, that further advances 
would not be made. , He immediately informed the bank manager. 
The remaining four cheques were dishonoured and the final crash 
came. 

One further fact should be mentioned. During May arrange- 
ments were made for the fo Station of a limited company to take 
over the debtor's business, with Mr. Sime as chairman. Such a 
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company was registered, but did not do any business, and nothing - 


‘came of the scheme. " 


It was suggested that the last-mentioned fact, coupled with 
the possession by the father's estate of shares in the appellant 
company and the interest of the debtor in that estate, provided a 


motive for desiring to avoid z serious” loss on* the appellants’ part, 


with the possible diminution 'of the value of the estate. But no 
detailed facts were elicited such as were necessary to support such 


a suggestion, and in these circumstances thetr Lordships think no 


importance should be attached to it. 

‘Whats then, isthe proper inference to be drawn as to the 
dominant motive of the debtor? The learned Trial Judge*expressed 
his view as follows :— 

“Tt seems to me that the expression he used that there was no 
alternative but to hand oyer did most accurately ànd realistically 


a . 
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represent what must have been in the mind of the debtor. To him, 
‘beliéving that he ` was boiirid by the terins ol, the Totter, “it, must : 
have appeared ‘that the alternative to handing | Over. was 8  progecu- 
tioh for cfiminal breach of trust,” ` 

" Their’ Lordships agree that the proper inference to draw from 
the’ ficts is’ ‘that the ‘debtor believed, ‘and on ‘tha form of the deter 
réasonably believed, that the áppellants ` "were entitled. ,in the 
events which had ‘happened’ to have actual possession ` “of the 
rubber, and to put an end to the possession and power of  digposi- 
tion which he hadas their agent, and, further, that as ‘he had 
Wrongly disposed of the proceeds of some of ‘the boni 


Dub 


fortified ih this view by ‘the information ‘that pm demand yas 
made on the advice ‘of solicitors. Moreover, the manager . ' gaid in; 
evidence that he believed— ` 

“Sime, Darby, under the letter we gave, controlled the xubber, 
the letter was a sort of 4 security for the money advanced „tọ us,. and 
we thought it bound the firm" ` 

In their Lordships” opinion, the dominant motive actuating the 
debtor’ was that,*in ‘making the transfer, he was ‘only doing, what he 
felt himself bound oF ‘compeiled t to do. 

> ‘The: possibility’ “of obtaining further advancés probably weighed 
with him also, ’ but if the above view is correct it is unnecessary 
further to pursue this matter. 

A Upon the whole’ case their Lordships are of opinion that the 
official” assignee “failed to establish ‘his case under the Ordinance, 
that tlie Trial Judge rightly dismissed the action, and that this 
appeal‘ought théréfore'to be allowed with costs, the Order of ‘the 
Court of Appeal being discharge ed; and that of the ' Trial ‘Judge 
restored, and they will bümbly advise His Majesty accordingly. 

: ' Mayo, Elder Co: "Solicitors for the ‘Appellants. " 


EÉ Turner & Sons : "Solicitors | for the Respondent, - 


fa Ves 


Ea $t, Appeal allowed, 


. 

Reporter's Notes 3—This pronouncement of the Pdvy Countil settles the law, 

on which therd has been foüsiderable conflict” of judicial ” opinión both iu 

India andin England; see the recent judgment of the English Court . of 

Appeal in jm Re Cohen (1), where Pollock M.R. dissented from his-Tearned 

colleagues, , Warrington a and Sargant L. JJs —K. J. R. 
"Gy (1924) a Ch. 515. 
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o. i fore Mr, Justice Duval and. Mr. Justi MN. Mukerji 
NISI KANTA DAS AND OTHERS. 

: ay :0. : : 

-BROJENDRA NATH PAL, ^D; OTHERS. 


Limitation--Suit fer, recovery f, PAIE N proved—Final, publication 
"ef retord-of-rights—Presumption—Order passed by;Revenue Officer rogard- 
ing possession under section 103A. of the Bengal Tenancy Act’ ‘(VII of 1885)9 
before Ihe final publication, a relevant evidence. 
' „The presumption under section 103B ‘of ‘the Bengal Tiny Act, attach- 
es,to the record-oferights .when  itelg finally -published. ~An order passed'by 
ajBeyenue, Officer directing the. name of .a particular person ~to- be -entered 
inyespect pt a.gertain property isa xery,valusble piece of;evidence nN 
tipn, of possession ,so far as that, party .is concerned. 


The. recordspfirlghts was.Gnally.pyblighed,gn the 27th 'Oetober, uote, dd 


the > evidence the lower appellate Court ip a giit, for declaration of:Htløe ar inthe 
alternative for recqvery . of possession of a certain tank and its | bank, filed- on . the 
aih ‘October, 1922, came to the conclusion that the plaintiff, proved his title 
and was ín possession up‘to 27th October, 1910. On athe ‘ath January, 1909, 
an order .was -passed by-the/Reveaue authorities on a “dispute in proceedings 
taken.under.section 193A. of .the.;Bengal Tenancy Act, ' thatthe name-of thé 
defendants jp.the present suit was to be.recorded jn the whole of «the':Nisf No. 

9 fo which „the subject matter of the present suit related. Fhe e entry 


which was marked Ex. 24 in the case was not considered by the lower.appel- 
Tate Court. On second appeal : ; 
ia, „that the Jower Court on the question of Posseasion,-should have taken 


into Consideration Ex. 24, instead of entirely relying upom the oral evidence of 
pues that was on the record. 


, ApeH by the Defendants. 


Balt for declaration of title to and, for gonfirmation of possession 
in 25 ip, the alternative, ,fgr recovery "of Possession in D 9b 
an eight anna share in a tank and its bank. Ya 

The. material facts ‘appear from the judgment.of Mukerji, J. 


| Babus Brojo Lal Chakravarti and Santimoy Majumdar for the 
aptus i . 


Babu Apirba Charan Miherjec for, ‘the Respondents. . 
; “eAppeat ‘from Appellate Decree No. 978. of - 1925, against the decree “of 
As L, Makerien Esq, Additional District Judge of Midnapore, dated the 16th. 
February, 1925, reversing tho decros of Babu Jogendra Kumar De, Ness ast 
Comrt, of Contai dated t the 23th. April, 1924. , o. 
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The following judgments were delivered : 


Mukerji, J:—This appeal arises out of a suit which’ s was insti- 
tuted by' the plaintiffs for declaration of title to and ‘for confir- " 
mation of possession in or, in the aternative for recovery of pos- 
session in respect of, an 8 annas share ina tank and its bank. 
The suit was dismissed by the trial Court, that Court holding 
that the plaintiffs had failed to make out their title :and that they 
had not been in possession, at any time, of the property in suit 
‘before the suit was instituted. The lower appellate Court, on an 
appeal being preferred by the plaintiffs from the aforesaid deci- 
sion, reversed the said decision and -decreed the suit in plaintiffs’ 
favour holding that the plaintiffs had succeeded in proving their 
title and also that the, suit was net barred by limitation. The 
plaintiffs’ case, shortly stated, was the tank in question belonged 
originally:to two brothers Nilmoni Ray and Madhusudhan Ray in 
equa? shares. The plaintiffs claimed to have acquired the 8 annas - 
share of Madhusudhan Ray and Nilmani Ray’s share, according to 
the plaintiffs, devolved upon the contesting defendants; The argu- 
ments that have. been advanced in support of this appeal which - 
has been preferred by the defendants may be classed under two 
heads, .The main atguments have been directed’ towards the find- 
ing of the learned Additional District Judge on the question of the 
plaintiffs’ title. It would be tedious to set out in detail all that has 
been ‘urged so far as this branch of the appellants’ contention is 
concerned. It has been urged, for instance, that the attention of 
the lower appellate Court was directed tore to the question of 
the superior right in the tank and that the findings that have been 
arrived at by that Court in plaintiffs’ favour really related to the 
said superior right ; while, in point of fact, the subject matter of 
the suit was the jote right in the said property. It has been" 
also urged that certain importayt documents or rather the bearing 
of- them, ‘so far as the present case is concerned, have not been 
properly considered by thg learned, Additional District Judge and 
in this respect reference has. been madd tô such documents as 
exhibits N. 1 and D1, It has been ‘also contended. that there is 
an inconsistency in the {jndings of the learned District Judge 
so faras Exhibits 7 A and Da are concerned; because while the 
learnéd Judge has said that Da does not relate to the property in 
suit, he has relied upon exhibit 7A which gives the same pottah 
number ofthe property as Dz contains, These and various other 
matters have been brought to our notice but having given to all 
these matters the consideration that’ they deserve, ‘we are of opi- 
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nion that the learned Additional District Judge has. very elaborately — - faits 
discussed the bearihg of all the relevant documents and arrived at a . 1927. ` 


conclusion with which it is; not possible. for us to interfere in 
second a As regards the jote right, itis clear that there are 
some pem which deal with the said right and the findings of Brojendea N ‘Nath PaL. 
thelearned Additional District Judge, so far as this right is Maher, 3. 
concerned, -cannot be said to have been based on no evidence. . 

As regards D1 and Nr, they have been specifically referred to 

in the.learned Additional District Judge’s judgment and as * 

regards 7A and Da, the argument proceeds merely upon the fact 

that the same pottah number is given in the two documents: ' 

while, on a careful consideration of these documents, it will be 

clear thatthere are other matters mentioned which go to show 

that the properties to which they relate are not.identical. Thig . 

contention, directed against the question of the plaintiffs’ title, 

must therefore be overruled. The finding that the plaintiffs" title 

to the -8 annas share of the tank and its banks will accordingly 

stand, * 


— 
Be hana Cue 


The other arguments that have been advanced ‘relate to the : 
question of limitation and generally to the finding of the. 
learned District Jndge as regards the questiorf of the plaintiffs’ ` 
possession. The learned Additional District Judge has observed in : 
‘his judgment that the record-of-rights was finally published on the 
27th of October, rgro and, inasmuch as the suit was instituted 9n 
the 27th of October, 1922, it was not time barred. He has made 
the following further obsegvation in his judgment: “I believe 
plaintiffs’ evidence of possession up to thé final publication of the 
record-of rights. Itis true that the defendants are in possession 
since the final publication of the record-of-rights as told by some of 
the plaintiffs witnesses," He°seems, therefore, to have been of 
opinion that -inasmuch as the suit was instituted within 12 years 
from the date on which the record-of-rights was finally published 
and as upon the evidence he was able to come to the conclusion . 
that the plaintiff was in possession up to that date and the defen- 
dants came to be in possession «only after the record-of-rights was 
finally published ; therefore, the. suit was within time," The - 
whole of the reasoning taken together if it can at ali be accepted 
may perbaps be considered sufficient to dispose of the question of 
limitation and also the question of the plaintiffs! possession, But 
there is an initial difficulty in accepting this reasoning which has . 
been given by the learned Judge. It appears that * 
although the record-of-rights was finally published on the 
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27thJ. of! October iiec On’: the ' 8th- of- January, 4.2909; ar! 
order: wal! :passéd © by“ the Revénüe Authogities on’ a` dispute’ 


,, in proceedings taken'uridér Section 103(A): of the’ ‘Bengal’ Tenancy” 


Act'that-tlie name ofthe-secorid' ‘party alone, that is to say; of“ wi S 


*"' defendants'in the ‘present suit ‘was"'to‘be recorded in: thé ‘while “of” 


thezNisf.No;4870 to which the- subject-matter of the ‘suit "relates" 


‘The: presumption’ undéf section ‘103, - clause "(B) of ^the* Bengal ^ 


Mni 


Tenancy::Act.'no ‘doubt’ attaches’ to” the” record-of- rights ' when it" 
ts finally publishéd; but -iti cannot be ‘disputed’ ‘that’ the" ordér ^ 
-by 2 Reveiue™Officef“directinig'the name “of a “pabticulat” 
persori‘to' ‘be'-entered“'in respect 'ofía ‘certain ‘property’ is a very" 
valuable‘ piece of “evidence on’ the'"quéstion ' of' ‘posséssion so far’” 
asthàt:party'is con&erned. This egtty ‘which’ is" Exhibit” 24 in ` 
thé-case doèś not appear‘ to have ‘beea consideréd bj the’ “learned 
Additional-District Judge} because wheérever“he has" refertéd’ to“ 
thé'entrie$" in ‘the ~Settlément’ records, he ~ has‘ fefetred" ‘only’ to^" 
thé records finally published. I am of opinión 'that in 'arrivilig ^ 
athis finding on the question of possession, the learned Addi: ° 
tional Districf-Judge; in-havimg ignored! this very important piece 
of -evidence which -is on: thé’ ‘side of the defendants’* and'"in'" 
relying: entirely *upbn: the: oral evidente: of possession "that^is = 
on-thes-record: and »which:*must "necessarily ‘be of a -far les$^" 
evidentiary valié; has'not: dealt properly with the case. ` 
Iam, accordingly; of opinionthat “while the "findings-^of''the ^ 
learned -Additional:.: District» Judge on * the? question of ^ the “ 
plaintiffs" title -must<be' taken to 'be'dinab and will ‘not’ be ^ 
allowed:-to be :-re-opened' here, t his ' decision on "the "questi: " 
of :plàintiffs^ possession! and òn the: quéstion: of limitation will" 
have -to be.set ‘aside:and the'casex^sent^ back 30 “that” the? latter- 
questionszonly:cmay now-be:dealtwith afresh’ ‘on ‘* 'he&tibg tthe?” 
parties again-with reference to the’ materials on thé~‘record,' ^ 
The:^/appezl:is thus :allowét “and thé ae reminded" ?to ^* 
the-:dowér-: appellate: Come to ‘het dealt" with lin! the’ ‘light "of "' 
observations: made-above: +) . à 
Costs “of this "appeal: will ‘abide *the' result’ of ithe' femfiiid’,’* 
> DuvalJ:—I-ágree. “e l 
ALT. A.” Appeal allowed: tase sont back, 


Vor, XLVII.] HIGH COURT, 
u.c o. Before Sir Zahid Suhrawardy, Knight, Judge, 
. * and Mr. Justice Graham. : 
mou " C RAMESH CHANDRA PATRANABIS 
v. 


BIRAJASUNDARI GUPTA AND OTHERS,* 


Bxetution—-Sale, if to be set aside im its entirety—Fraud and irregularity— 
Application by one of the judgment-debtors—Burden of proof. ° 
Where fraud is committed by any party, it lies upon him to show- that the 

other party had a`clear and definite knowledge of the facts constituting fraud at 

a date beyond the statutory period : Rahimbhoy v. Turner (1). 

If a sale is bad on the ground of material .irregularity or fraud, it can be set 
aside at the instance of any party? whose. interest is affected by the sale. It 
cannot be set aside in part: Rampada v. Kanai (2) explained. 

In the case of a joint decree when the shares of the different defendants 
cannot be defined, if.one of the defendants succeeds ip proving to the. satisfaction 
of the Court that the sale is fit to be set aside, the Court can only give him 
proper relief by setting aside the entire sale. 

f A certain tenure was sold on the 24th July, 1922 in execution of a decree 

for rent. ‘On the 21st August, 1922, two out of 65 judgment-debtors, filed an 

application to have the sale set aside. That applicatibn was dismissed on the 
4th April, 1923. The sale was then confirmed and symbolical possession 
delivered to the auction-purchaser on the 27th February, 1924, On the 27th 

March, 1924, the respondent, judgment-debtor No. 56, filed an application 

under O, 21 R, go and under section 47 of the Code of Civil Procedure to have 

the sale set aside on the ground of irregularities and fraud, 
`. It wasfound as a fact tRat the judgment-debtor No, 27 died during the 
pendency of the rent suit and his heirs were not substituted on the record. It 

‘was also found that there was fraudulent suppression of the processes in connection 

with the sale and-that there was substantial injury on'accountof the fact that 

the’ property was sold much below iff proper price : ~- 
| Held, that the entire sale should be set aside at’ the instance of judgment- 
debtor No. 56. 


Appeal by the Auction-purehager. " 
Application to set ‘aside the execution sale under O. 21 R. go 
Civil Procedure Code. j 


S9 3 
` œ Appeal from Appellate Order No. 25 of 1926, against the orter of 
Babu Mahendra Neth Das, Subordinate Judge of Mymensingh, dated the 
15th September, 1925, reversing the order of Babu Upendra Nath Chatterjee, 
Munsiff, 3rd Court, Netrakona, dated the 17th February, 1925. 
: (x) (1892) L.R.201. Ar; L eRe eet 3 (4 


,: (2 (1926), 44 C. LSJ. Is. n i PI p S pa aai 


351 


"Civis C 


ES: y TEER 
neat 


r 


SX deinem 
December, 20. 


352 


Civi. 


1927. 


wae 
Ramesh Chandra 


Pátranabis 


v. 
Birajasundarl Gupta, 


December, 20. 


THE CALCUTTA LAW JOURNAL, [Vor, XLVIL 


The material facts appear from the judgment of Mr. Justice 
Suhrawardy. ° P 


Mr. Sarat Chunder Roy Choudhury and Babu’ Birendra Kumar 
Dey for the Appellant. 


Mr. Gunada Charan Sen and Babu Annada Charan Karkoon for 
the Respondents. 


Babu Biraj Mohan Mojumdar for the Minor Respondents, 
. The following judgments were delivered : 


Suhrawardy, J:—This second appeal arises in connection 
*with execution proceedings and is by the auction-purchaser in 
execution of a decree for rent by the landlord against 65 tenants, 
The tenure was sold on the 24th July 1922 in éxecution of the 
decree. On the arst August 1922 two judgment-debtors, Monoran- . 
jan Dhar and judgment-debtor No. 55 filed an application to have 
the sale set aside. That application was dismissed on the 4th April 
1923. The sale was then confirmed and symbolical possession 
delivered to the auction-purchaser on the 27th February 1924. On 
the 27th March, 1924 the respondent, judgment-debtor No. 56 
filed an application under order 21 rule go and under section 47 
Civil Procedure Code to have the sale set aside on the ground of 
irregularities and fraud. The Munsiff in the execution Court over- 
ruled all the objections tothe sale made by the respondent and 
dismissed her application. He found that the application was 
barred by limitation, that the sale-processes were properly served 
and that though the properties were not sold at adequate prices 
there was service of notice on the respondents under order zar, 
rule 66 and the defect was cured. On appeal the learned Subor- 
dinate Judge found that the previous application for setting aside 
the sale made by Manoranjan anl another was collusive, that the 
sale-processes were frau lulently suppresse] and that the respondent 
had sustained substantial injury in consequence thereof. As‘to 
limitation the learned Subordinate Judge held that he was satisfied 
onthe petitioner’s evidefice that'she had ng knowledge of the sale 
until there was delivery of possession to the auction-purchaser. 
He further found that the property sold also belonged to a deceased 
defendant and to some otHer defendants against whom no decree 
was passed and as there was no determination of the extent of .the 
shares of those defendants he set aside the entire sale, 

Two points have been urged before us in appeal on behalf of 
the appellant. The first is that there is no sufficient finding by - 
the Subordinate Judge to bring the case under gection 18 of the 
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Limitation Act 3nd therefore the respondent’s application must be 
held to be barred by dimitation. It is argued that the Subordinate 
Judge has not found that it was on account of the fraud of the 
decree-holder or the auction-purchaser that the respondents were 
kept out of the knowledge of the sale and that under Article 166 of 
the Limitation Act, unless time is extended by the operation of 
section 18 of that Act, the period within which such application 
should be made must be counte | from the date of sale. No doubt, 
the Subordinate Judge has notsaid in so many words that it was 
due to the fraud of the decree-holder: that the respondents were, 
kept out of the knowledge of the sale. But reading the julgment 
of the learned Judge as a whole one can have no doubt that that. was 
what he meant to find. He firse discusses the evidence with regard 
to the service of the various sale processes and comes to the 
conclusion that there was fraudulent suppression of the writs of 
attachment and sale-proclamation as well as of the other processes 
in execution ; and then in considering the question of Jimitation 
he observes that the evidence adduce4 by the appellant for proving 
applicant's knowledge of the sale is of the most worthless kind and 
it bears the stamp of concoction, After considering the evidence 
the learned Subordinate Judge enters his finding on this point in 
these words: “I am satisfied from the petitioner's evidence that 
she had no knowledge of the sale until there was delivery of 
possession to the auction-purchaser. I find accordingly that “the 
application is not barred by limitation." Reading the two findings 
together it is manifest thatewhat the Subordinate Judge means to 
say is that there was fraudulent suppression of sale processes by 
the decree-holder and consequently the petitioner before him was 
kept ‘out of the knowledge of the sale. But it is argued by the 
learned Advocate appearing for the appellant that the Subordinate 
Judge has wrongly placed the onus, of proving the petitioner's 
knowledge upon the decree-holder or the auction-purchaser. This 
contention must be overruled, in view ,of the decision of the 
Judicial Committee in the case of AaAimóhey Habilbhoy v. Turner 
(r) where their Lordships in*essence held that where íraud is 
committed by any party it lies upon him ġo show that thé other 
party had a clearand definite knowledge of the facts constitnting 
fraud at a date beyond the statutory period. The principle in this 
case has been followed in this Court in execution proceedings in the 
cases of Arjun Das v. Gumendra Nath Bass Mallick (2) and 


(1) (1892) L» R. 30 1. A. 15 I. L. R. 17 Bom. 341. 
(2) (1923) 18 C, W^ N. rad 1 70 C, Le h 341 
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Bhusan Mani Dasi v. Profulla Kristo Deb (1). The objaction on 
the ground of limitation must accordingly fail,» e 

The next point is of some novelty and does not seem to have 
come up for consideration in any reported case. The reason may 
be that itisa matter of daily occurrence in the mufussil Courts 
and ithas never been thought of sufficient importance to merit 
consideration. But as it has been raised it should be examined. 
The point is that the Court below had no jurisdiction to set aside 
“the entire sale on the application of one of 65 judgment-debtors, ^ 
.As«egards the remaining judgment-debtors, two of them had made 
an application to set aside the sale and failed and the right of the 
other judgment-debtors to have the sale set aside is at the present: 
moment barred by limitation. It % therefore submitted that'the 
effect of setting aside the entire sale isto give the benefit of it to 
parties who are estopped from questioning the sale or whose right 
to question it has been extinguished by limitation. Now, the 
findings of the Subordinate Judge about the application by Mano- 
ranjan and another is that it was a collusive affair brought about 
by fraud and collusion to which the auction-purchaser (the present 
appellant) was also a party. As regards the frand in connection 
with the publication of the sale processes, he fecords his findings 
in these words: "'Aftera careful consideration of the evidence 
on the record and all the circumstances I find that there was 
fraudulent suppression of the writ of attachment and sale-procla- 
mation as well as of other processes in execution and that the 
petitioner has sustained substantial injurf in consequence thereof.” 
The learned Subordinate Judge has set aside the whole sale on 
the ground that in so far as the interests of judgment-debtor 
No. 27 who had died during the pendency ofthe rent suit and 
whose heirs were not substituted on the record and of the defen- 
dants against whom no: decrae was passed were concerned, the 
sale was a nullity. On this point he observed: ‘The sale pur- 
ported to be of the inteyests of all the judgment-debtors and I 
think, the omission to substitute the heifs of the judgment-debtor 
No. 27 vitiates the sale not only to the extent of his share about 
which there has been na determination, but in foto. The sale 
must'therefore be set aside." This view cannot be supported in 
law because the sale purports to convey the interest of parties: to 
the decree and does not affect the shares of those who are net 
bound by the decree ; but the entire sale cannot on that account 
be set aside. The auction-purchaser in the circumstances cannot 


(1) (1920) I. L. R. 48 Calc. 119. E 
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lay claim to&he shares of persons who are not affected by the sale. 
But there is no reason why he should not get good title in respectof 
the shares of parties whose interest is legally conveyed by the sale. 
Though the ground upon which the learned Subordinate Judge 
set aside the sale is not tenable, the question still remains whether 
onthe findings arrived at by him the sale should be set aside in 
toto or in so far as it affects the respondents’ interest in the property 
sold. The findings are that there was fraudulent suppression of the 
processes in Connection with the sale and that there was substantial 
injury inasmuch as the property was sold much below its proper 
price. Now these findings affect the entire sale. It cannot be 
said that a part only of the sale was affected by fraudulent suppess- 
sion of the sale processes. Order 21 rule go says—‘‘Where any 
immoveable property has been sold in execution of a decree, the 
decree-holder, or any person entitled to share ina rateable distri- 
bution of assests or whose interests are affected by the sale, måy 
apply to the Court to set aside the sale on the ground of material 
irregularity or fraud in publishing or conducting it.” The rule as 
it stands does not contemplate a partial setting aside of a sale, In 
fact it means if it means anything, that ifa sale is bad on the 
ground of material irregularity or fraud, it can be set aside at the 
instance. of any party whose interest is affected by the sale. Nor 
does the section asit stands give any indication whatsoever that 
all parties whose interests are affected by the sale must join in $n 
application to have the sale set aside. Take, for example, the case 
of à judgment-debtor and hi$ mortgagee. The value of the equity 
of redemption not being much, the judgment-debtor may not deem 
it to his benefit to question the sale. But the mortgagee who is 
directly affected by it may apply to have the sale set aside ; and if 
on his application the sale is set aside it seems to me that it must 
be set aside in its entirety because it is àámpossible to maintain that 
the sale is to be held good to the extent of the interest of the 
judgment-debtor which is indefinite, Varioys other complications 
may. arise if it is held'tbht where the sale is bad on account of 
irregularities in the conduct of the sale it can be set aside in part. 
In the case of a joint decree where the, shares of the different 
defendants cannot be defined, if one of the defendants succeeds* in 
provingeto the satisfaction of the Court that the sale is fit to be set 
aside, the ` Court can only give him proper relief by setting aside 
the entire sale as itis not possible in the circumstances to set it 
aside in part inasmuch as the interest of the successful defendant 
is not ascertainable.’ As at present advised I am quite clear in my 
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mind that order.21 rule go speaks of setting aside a sale in its 
entirety, if itis proved that it is bad on the.ground of material 
irregularities or fraud ; and a sale which is affected by such defects 


. cannot be set aside in part. An execution sale is either wholly : 


good or wholly bad ; it cannot be good and bad at the same time. 
Reference has been made to the decision, to which I wasa 
party, in the case of Rampada Nag Madak v. Kanat Rai (1) where 
it has been broally stated thata sale can be partially set aside ; 
and reliance was placed i» that case on the decisions in’ KAtarajmal 
v, Daim (2) and Rojugopul Ayyar v. Ramanuja Chariar (3). 
On an examination of the facts of all these cases it appears that 
what was meant in Rampadı Nag Madak's case (1) by the observa- 
tion that a sale can be partially set,aside is that in the circumstan- 
ces of that case the sale did not affect the right of the objecting 
party. In that case it was found that the real question to be decided 
in'that case was whether notice under order ar rule 22 was served 
on the judgment-debtors. It appears from a perusal of the judg- 
ment that a preliminary objection was taken on behalf of the 
respondent that no second appeal lay inasmuch as it was an 
application under order ar rule go. That objection was overruled 
on the ground that non-service of notice under order ax rule 22 
was a question which could only be raiséd under section 47, Code 
of Civil Procedure. There are some observations made in that 
cate which may support the appellant's contention, but the main 
ground on which the decision is based is that where a notice under 
order 21 rule 22 is not served on the judgment-debtor his interest 
is not affected by the sale. In Xhiarajmal’s case (2) the facts 
were that the plaintiffs were not affected by the execution sale 
under which the defendants claimed to have purchased the property 
as the purchasers there occupied’ the character of mortgagees ; 
and their Lordships of the Jydicial Committee observed that though 
the sale could not then be set aside or treated as void by reason of 
mere irregularity of prgcedure jn obtaining the decree or in execu- 
tion thereof yet the Court had no jurisdíctibn to sell the property 
of persons who were no parties*to the proceedings or properly 
represented on the record. It was accordingly held that against 
such persons the decree and the sale under it were void even 
without any proceeding to set them aside. The observation of 
their Lordships in that case lends some colour to the view that if 


(1) (1926) 44 C. L. J. 167. 
(2) (1904) I. L. R. ae Renee L. Ji go 
(3) Uo25) L Ls Re 47 Mad, 288. 
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the sale was void by reason of irregularity of procedure the Court 
would have fhe jurisdiction to set aside the entire sale, In the 
case of Rafogopal Ayyar v. Ramanuja Chariar (1) the defect 
discovered was non-service of notice under order 21 rule 22. The 
learned Chief Justice who presided ‘over the Full Bench after 
quoting a passage from the judment of the Privy Councilin KAfaraj- 
maPs case (2) observed that it was a direct authority for the 
proposition that in such a case it was not necessary to apply to the 
Court to set aside the sale. In His Lordship's judgment the peti- 
tioner could proceed without applying to set aside the sale so as to 
avoid the limitation imposed by Art. 166 of the Limitation Act, 
He could according to the learned Judge’s view bring a suit for 
possession of the property sold to the extent of his share but for 
the provisions of section 47 Civil Procedure Code. It was accord- 
. ingly a case in which the party could not apply to have the entire 
' sale set aside on the ground on which he rested his case, but was 
entitled to claim relief to the extent of his share affected by the 
sale. © On behalf of the respondent reference has been madé to the 
decisions in the case of Gangadhar Sarkar v. Khaje Abdul Ajij 
Nawab Salimulla Bahadur (3) where it was held that at the instance 
of one of several co-owners. of a putni taluk a sale of the taluk could 
be set aside as contemplated by section 14 of Regulation VIII of 
1819. That decision is based upon the wording of a particular 
statute and I do not propose to base my judgment on the ratio ef 
that case though on principle it does lend support to the view which 
I have taken ; especially whege their Lordships observed ‘the salo 
cannot of course be set aside in part but there appears to bo 
nothing to prevent a co-sharer suing alone to set asile a sale.” 
Further, it will not be wrong to seck for analogy the principle under- 
lying the proviso to order IN*rule r3 or to refer to the inherent 
power of the Court to pass proper order in the interest of justice, 

. As regards the previous application by two of the judgment- 
debtors, it has been found by the Court below that it was a 
collusive proceeding, But even if’ it were otherwise I think the 
Court below would have been justéfied in setting aside the entire 
sale on the findings arrived at by it. : . 

The result of all these considerations is'that we confirm the 
order of the Court below though not on the ground stated by it. 


(1) (1923) L L. R. 47 Mad, 288, 
(a) (1904) I. L. R. 32 Calc. 296 ; 1 C. L, J. 584. 
(3) (1909) 14 C. W. N. 128 5 11 C. L. J. 34. 
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This appeal accordingly fails and is dismissed with cots, 3 gold 
mohurs. i 

Graham, J i agree. There can be ho doubt on the findings 
arrived at ‘by the Court of appeal below that the sale must be set 
aside so far as judgment-debtor No. 56 is concerned. The question 
then arises whether the learned Subordinate Judge is right in 
setting aside the entire sale. In my opinion he was. The sale 
cannot in my judgment be set aside in part so as to make it -partly 
good and partly bad. It must stand or fail asa whole. It is 
either good or bad. It cannot in the nature of things be both 


good and bad. If itis set aside at the instance of some of the 


judgment-debtors, or of one of the judgment-debtors, that order will 
£nure to the benefit of the other .judgment-debtors. The adoption 
.of a contrary view would lead to* complications. lagree with my 
learned brother that the appeal should be dismissed. 


4, T. M, Sidi dismissed 


CRIMINAL REVISION. 


Before Sir Charu Chunder Ghose, Knight, Judge, 
and Mr. Justice Cammiade, 


RAMESH PADA MANDAL 
|: v. 
KADAMBINI DASI* 


High Couri—Reviem of order made in a criminal case—Criminal Procedure 
Cede (Act V of 1898), Secs. 438, 439—Ehhdhcement of sentence by High 
Court on reference by District Magiftrate without hearing accused — Resin 
ofrerder on application e accused, . ae 


Tæ Criminal Revision No. 520 of 1927, against the ex parte order of C. C. 
Ghose and Cammiade JJ., dated the sth May, 1927, on a Refereace “made 
under section 438 Criminal Procedure Code, by Mr. Rebati Mohan Chakrabarty, 
Additional District Magistrate of Midnapore, dated the--f1th March, 1927, 
recommending reversal of otder of Babu Sukesh . Chandra Deb: Rey: Deputy 


1 Magistrate of Midnapore, dated the 28th July, 1926. - SEP 
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^'This Référerice came” on’ before" fis for hearing f othe “sth 
May 1927. Thé cas ` abpearéd | on" the daily’ spritted" deté nided ‘list 
and thie | record. in "this ( Court. usum marked with t the x word. . defended. 
Mr. s Narendra. Kumar. ,Bagu,. Advocate, appeared. for, .,the fom 
plainant, but. at the time-of hearing,,of,ithe,Reference;there waso: 
appearance: by: leatried:Counsel;zor.|: Advocate. ot’ Vakilz:ombehalfrof - 
the accused. Having regard to the fact thatthe record ofthe 
Reference before:us-showed> on:the-'face: ofvit that: it was:fdeferided' 


* we:assumed that notice of thé R&ference/büdivbeenzservéd-arr thé 


accused, and "after.sliearing r Mri Basu ::fox::theiscomplaingzntt we 
accepti" ‘the’ Referénce dnd ltered-thé! conviction tron? one"undér 
section 323' "Tndiah Penal Coue to One "amiet decan” 323 "dida 
PénaPCode.vahd Sentenced'* thé-acgused'td^SufferHgotóus fniptison- ` 
ment for a period of one year. This order \asdatatedsvabove! was 
made-bytus‘on. the 5th May:,492:7,,; Subsequently, ise.,,on.the23rd. 
May 1927 3Mr. S.:G7Basuy; Advocate, appeared before us-anbehalf 
ofithe,accused , and drew; jour attention, sto;the, fact. that; ourorder 
ofthe sth; ‘May-1927,-had‘beenamadg-without, hearing theiaccused 
and jwithont™the-accused, having sbeen, giyen vany, notice ),ofiathe 
bearing-of the Reference,,before this:,Gourts4 We thereupon made 
enquiries and. we j;discovered onc examinationefyshe tecordorithat 
although;-the zaccused- appeared, before; the) Additional a District 
Magistrate;om the,arst: September 1926, when,orders vere reserved 
bythe Additional ;District;Magistmte,. it; did. nottappear, thatthe 
accused appeared ;beforesthe.; Additional. District. Magistrate.on any 
subsequent date, or;;on,the aged December, 1936., when the Addi- 
tional District Magistrate of , Midnapore finallys, made;up, his;mind 

to refer the matter. to. this, Gourt, 2. or. thatthe, accused hag, any 
matl¢ bythe said, Additiopal, Distfict cMagistrate..,S0,far sas, the 
proceedings in this Court are concerned odt did, gnobtrappearg asit 
should have appeared,,ansthe, record -inzthis; Court,,that inginotice 
of this;Reference,hadcbeen seryed. upon,sthe,,accusedg. ej As stated 
above our, attention was ,never;called,-te..that factas Under, these 
circumstances, we.came to ithe «ofclusion.-that, itrywag iQUr^.Obyious 
„dutyi tò issue, a. Rule: ats. once,on.the application. sof ithe y accused 
calling uponn the .complainant,;toy show cause, why,,,the, Reference 
should, potn be reheard: in the presence 99f,, both. parties, „igg: the 
-complainant-andy the ,acensed, ¢.A,,Rule was accordingly. issued..;, It 
wasyheard in part yesterday and,.the hearing . has been.. concluded 
today.: yin Eo apiau — ani cv, w but "dud nsu 


‘The first point taken by Mr, Narendra Kumar Basu aon behalf 
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of the :complainant is that having regard to our order of the sth. ~ 


May. 3927," we. have. no, jurisdiction whatsoever. . to. rehear, the 
matter, He, hag called. our attention, to various cases beginning 
with Queen v. Godai i Raóut ({z) and ending with the case of, Pigot 
v. A8 Mahammad, Mondal (2). „Wel have, examined the cases, and 
expert the. gase af. Kine:Xmperon. v. Ramesh: Chandra Gupta (3) 
and the ,.caseof Ackambit Mondal.v. Mokatab, Singh (4), we do not 
think that: the,ofher. cases haye , any, real. bearing having. regard 
, to. the, Ma of this, ipud Case, ‘But be. that as it may, „we are 
sions Such) as es are dauid in the Code of, Criminal Proce- 
dure.as, at present amended. ., We think upder,.the present Code 
we ‘have ample powers ina case of this description. and having 


ud a to the. fa facts involved to vacate our order of the sth May 


is and torehear the Reference. It will serve no useful purpose 


to go through the long catena of cases cited by Mr. Narendra 
Kumar Basu as in none of the cases referred to by him were the 
facts similar to the facts in the present case. Under section 439 
Criminal Procedure Code ‘we could not make an order of the 
description which we made onthe sth May 1927 without giving 
the'accused an opportunity , of.,-being heard before us. In the 
circumstances, it may’ ‘well be contended that the order that was 
madg,on the sth,May,,1927 was,an orden per .sacuriam., and one 
which bordered, op,nullity,.":If omryattention;had been.called that mo 
notice had been given tothe accused we would have directed in 
the ordinary cottrsé'of ‘things ‘the isaué of a Rule: on’ the accused. 
That we did not do so is because of the circumstances to which 
Retetencn. hasoalposds, b been made. ,There,can therefore be no bar 
in our opinion in vacating the, order, “of. the sth May 1927 ‘and 
re-hearing the Reference in ihe presence of both sides. We have 
accordingly re-heard: the. Reference and we have had the satisfaction 
of hearing’ an-elaborate’: and exhaustive” argument-on-the merits.on 
. behalf of the accused from Mr. S.C. Bose. ‘We ‘are ‘greatly 
l indebted to him, ` But in the “circumstances of this‘case there can 
be “no” on whatsoever “that " ‘thé’ action thken "by the trying 
Magistrate | "under Section. ASRCEA) Crirnihal" "Procedure: ‘Code was 


clearly irregular. In our opinion, this is & at and, proper., case. 


‘where this Court should exercise its powers of ‘superintendence. 
Wedo- ^not'profiose' conte Dual to the bud :8tated;. in the- judg- 
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mentófthe trying Magistrate - and to the facts referted, to'in the 
letter of Reference to go into détails. It isgufficient to observe 
that this'case could not by any stretch of the language of section 
562 (1A) be brought within the four corners thereof. 

In this view of the matter we vacate our order of the gth May 
1927 and after re-hearing the Reference inthe presence of both 
parties we accept the Reference ; we set aside the order made by 
the trying Magistrate under section 562(1A) Criminal Procedure 


" Code and. maintain the conviction under section 333 Indian Penal 


Code and sentence the accused to suffer rigorous imprisonment 
for the period of one year. ` 

„The accused who is on bail will surrender to his bailand undergo 
the sentence ‘passed on him. l e 


D, K. R. Ses, Order. vacated : Conviction, uphgid.. 
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Before Sir Charu Chunder Ghose, Knight; Judge and ‘Sir 
. Philip Lindsay Buckland, Knight; Judge. 


MOHAN LAL ene ‘AWD OTHERS 
v. 


KASIMUDDIN SHAIKH, (alias), KACHIM. SHAIKH" 
AND OTHERS.* ` 


Limitation Limitation. Act (IX of 1908); Sch. L. Art, 189 cl. (5)—Step ini aid:of 
execution Proving service of ‘notice om: judgsseni-debier—Orgder d Mika 

-, warrant..of arrest. 

Proving service. of notice on the. judgment -debtor for the purpase of exerur : 
tion, of. decree, isa step: in aid.of, execution within.the meaning of. article. 182; 
clause (s), of, the First Schedule to,the-Limitation, Act; Pran Krishna v., "Pr. 
tap (1) followed, So also isan obtaining an,ordet for issue of warrant of arrest 
of the judgment-debtor. 


PR Appellate Order No, 435 of 1926, cs dir NODE Babu, 
N, G. Mukherjee, Subordinate Judge of Pabna, dated the 31st July, 126, re- 
versing that of Baba Sib Charan Sil, Mansiff;- and- Court, at obe dated 
the 13th: March, 1925. f 

(1) (1917) a1 C. W. N. 433. 
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' "The fact that an order for issue of warrant was made, shows conclusively that 
the Court malt have acted.on- some application or other of the decres-holder. . 


Appeal-by the Decree-holders. 

Application for execution of decree. 

The, material facts appear from the judgment of. Mr. Justice 
C. C..Ghose. 

Babs Gopendra Nath Das for the Appellants. 

Babu Surajit Chunder Lahiri for the Respondents, 

The: following judgments were delivered : 

C. C: Ghose, J :—In this case, the only question involved is'a 
question of-limitation, The appellants are the -decree-holders and 
they applied for execution of the decree which they had obtained— 
the application for execution being filed on the 31st October 1934. 
Itappearsthat the Durga Puja holidays of that year did not ter 


363 


CIL 


1927. 
Mohan La! Gaichha 
e. 
Kasimuddin Shaikh 


minate till: that date and, therefore, if it. be held thatthe - 


decree-holders were within time, that is to say, that the applica- 
tion was: filed within a period of -three years from the 28th 
September 1921—the date when the decree-holders: filed process 
fee in the-previous execution case, then it must follow as a neces- 
sary Corollary that their present application .for execution was 
within time. . The dispute between the parties is within reference 


to what has happened on the 28th September- 1921. The appellants: 
contend that what happened on the 28th September should ,be. 


. regarded by the-Court asa step in aid. of -execution within the 
meaning-of-Art, 18a.. Clause (5) ofthe First ‘Schedule to the -Limi- 
tation: Act, Whereas the” respondents contend that the decree- 
holders did not take any step whatsoever in aid of execution within 
-a period of three years from the date when they last made their 
application for execution and that, therefore, the lower appellate 
Court, was right in holding that the application was barred by 
limitation, Now, the order-sheet shows what happened on the 
a8th September 1921. The order runs as follows “ Service of 
notice proved. Decree-holders to’ file thé remaining process-fees 
within a short time, Issue wajrant of arrest returnable. by 3oth 
November 1921.” As far as one can make out from the order- 
sheet and from the order under date the 28th September 
1921, two things happened on that date, First, the decree- 
holders proved that service of notice upon the judgment-debtors 
had been effected and,in the second place, it is reasonably clear 
that the decree-holders must have made an application orally to the 
Court for an order for warrant of arrest of the judgment-debtors, 
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The following: jigna were delivered ; us 

Suhrawardy, J:—This appeal .arises aut of a suit by the 
plaintiff for recovery of possession of certain piece of land 
said to have been purchased by him from defendants Nos. 3, 


_ 4and s. The plaintiffs case was that the land belonged to 


three brothers Raj Mohan, Nanda Mohan and Deba Mandal. 
After the death of Raj Mohan and Deba:Mandal their shares 
were inherited by the defendants Nos. 3 and 4—the sth defen- 
dant being one of the brothers. The defence of the principal 
defendants was that the property belonged to Rajmohan alone 
and that he had transferred it to the defendants before his 
death. During the progress of the suit in the trial Court the 
plaintiff added an alternative prayer to his plaint, namely, that 
if it was found that his vendors had no interest in the. property 
the, price paid by him to them - might be decreed ‘ayainst 


‘them. The defence of the vendor defendants was that the 


land belonged to the three brothers and that Rajmohan did, not 
sell the land to defendants Nos. r and 2 as alleged by them 
but: that they had sold the land to the plaintiff; and conse- 
quently a decree for refund of purchase money should not be 
made against them. Judhisthir, defendant -No. 3 further said 
that the entire purchase money as mentioned in the Aodala was 
not paid to him: and a. ‘portion of it was still unpaid. The 
Munsiff in the trial Court held upon an examination of the 
evidence that the case for defendants Nos. 1 and 2 was true 
and.-that the property belonged. to Rajmohan alone who had 


‘gold it to the defendants as alleged by them. On appeal: the 


learned Subordinate Judge’ found that the property did'' not 
belong to Rajmohan alone, that it belonged to all the ‘three’ bro- 
thers jointly and that the Aoda/a propounded by the defendants 
was not executed by Rajmohan and was not a. genuine docu- 
ment, After entering this finding against the  defendarits. the 
learned Subordinate Judge went on to discuss the merits of 
the plaintifi’s case and remarkéd that the consideration of the 
three Aada/as from. the'defendanfs Nos. 3,4 and 5 thoügh.they 
had “equal shares wag not the same. He, however, does not 
question the genuineness of the plaintiffs Aoda/as but records an 
opinion about them in these words: “In my ‘opinion, all these 


` kobalas were mere paper transactions and they were created td en- 


‘able the plaintiff to bring this suit. If the plaintiff really inténded 
to purchase this land, he would have paid Rs. 200 to Judhisthir. 
I, therefore find no reason to decide the question of title in 


VoL -XLVIL] ` ^. HIGH COURT, - 


plaintiffs: favour.” In the result he confirmed the decree of. 


the Munsiff which wag to the: effect that the plaintiff's suit 


should-be dismissed and that amount admitted by defendants - 


Nos. 3,°4 and 5 to have been received -from the plaintiff should 
be, returned. to the plaintiff by the defendants. I regret I am 
unable.to follow the reasoning of the learned Subordinate Judge 
in this matter, He finds that the defendants’ kabalas were- not 
genuine.- The defendants are, therefore, trespassers and he holds 
that-the plaintiff's kobalas are genuine, but says that they are paper 
transactions created. in order.to enable the plairitiff, to bring this 
suit, Itis difficult to understand what the learned Subordinate 
Judge .exactly means by using the words ‘paper transaction.” This 


is.one ofthe instances where, expressions are loosely used with- : 
out attaching. proper legal significance. to them, The reason that - 
the.Subordinate Judge gives for holding that the plaintiff's kobalas - 


are: paper transactions is that they were created to enable the 
plaintiff to recover possession of land from the defendants. If that 


is the idea. with. which the documents were created I do hot see . 


why they should be called paper transactions. The vendors admit 
that.they sold the property and the purchaser claims that 
he;- has , purchased this: property. That being so, it-is difficult 
to, imagine , any, circumstances which would enable the Court 
to say that, the documents were paper transactions." In the case 
of. Lala Achal Ram v. Raja Kasim Husain - (1) their Lordships of 
the. Judicial Committee. held that where the plaintiff suing- in 
ejectment claimed under a transfer from the true owner the deed of 
sale containing an  untrue statement as to the payment of 


the. purchase money, but- being otherwise reasonable in its terms, , 
and affirmed and acted, upon by both vendor and. purchaser, and . 
neither champertous nor contrary to public policy, it operated . 


as,a, present.transfer to the, plaintiff giving him a good title on 
which it was competent for him to sug, unless the defendants 
succeed in proving that. the transfer was not merely voidable but 


absolutely void. The presept case “seems fo me to fall exactly - 


within the principle enunciated py their Lordships, . It is a suit 
against a trespasser who has no right to refain . possession of the 
property as against the true owners, of it. *The trüe owners are 
defendants 3, 4 and 5. They say. that they had sold the property 
to .the plaintiff and the plaintiff in virtue of that transfer—it does 


not matter whether the entire consideration money, was paid for. 


the transfer—brought the present suit against the defendants whip 
(1) (1905) L. R. 32 le A. 1135, 1. L. , R. a7 All. 271. 
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had no right to retain possession of itin the presence of his ven- 
dor. In support of the view of the Court, below reference has 
been made to the decision in the case of Kamini Kumar Ded v. 
Durga Charan Nag and others (1) where it has been held that 
if a document is fictitious the principle in the’ decision in Ackal 
Rams case (2) does not apply. Though I consider that the law as 
broadly enunciated in that judgment is an inroad upon the principle 
underlying the decision of the Judicial Committee in Zala Achal 


* Ram's case (2), I do not think that the considerations Which influ- 


enced their Lordships in Kamini Kumars case (1) to hold against 
the document are present in the present case. In Xamint Kumars 
case (1) there is no finding that the defendants were trespassers, In 
fact on the statement of the facts qf that case it is evident that they 
had some ostensible right to the possession of the lands in suit there. 
Tt has not been further found that the person who had title to 
the’ land support the plaintiffs title either in the plaintiff in his 
own right or in the plaintiff as the representative of the true 
owner. ‘he contention ofthe defendants in that case was that 
the conveyance upon which the plaintiff relied was without any 
consideration and passed no right. It may be said that a tran- 
saction without “any consideration is void and therefore falls 
outside the decision in Zala Achal Ram’s case (a) In the 
present case there was consideration, though inadequate accord- 
ing to the Subordinate Judge, upon which plaintiffs title was well 
founded. If the consideration is inadequate the vendors may have 
the right to void the transaction or in other words it renders the 
transaction voidable. Ifthe whole of the purchase ‘money is not 
paid to one of the vendors he has the right of an unpaid ven- 
dor under the law. But any question that may arise between a 
vendor and a vendee with reference fo the transaction is outside the 
competence of a trespasser to challenge the validity of the sale on 
any such ground. . 


Now, the reason which the Subordinate Judge has given to hold 
that the Kobalas are paper transactions "is that they are created to 
enable the plaintiff to bring the suif. Admitting the object to be 
as stated by the Suborlipate Judge I do not find any reason why 
the* plaintiff cannot maintain the suit. 'The vendors defendants 
Nos. 3, 4 and 5 had the right to maintain the suit. The plaintiff 
under those transactions is either their agent or benamdar in 
either capacity he is entitled to maintain the suit. Then again 


(1) (1922) 37 C. L. J. 122. 
(2) (1905) L. R. ga 1. A. 113 ; I. L. R. 27 All, 271. 


. Vor. XLVII.] HIGH COURT. 


under the decree passed by the Subordinate Judge the amount 
of consideration received by defendants 3, 4 and 5 has been decreed 
against them. The vendors admit that they have soli the property 
and received the price therefor and the purchaser says that he has 
purchased it and paid the consideration for it. I fail to see on 
what principle of law the vendors can be compelled in these cir- 
cumstances to return the purchase money. In my opinion on the 
finding arrived at by the Subordinate Judge the plaintiff is entitled 
to succeed . S 
The result is that this appeal is allowed, the decree of the lower 
appellate Court set aside and the plaintiff's suit decreed with costs 


throughout. 
Graham, J :—1 agree. z s 
A. T, M, ` Appeal allowed, 


"CIVIL REVISION. 
Before Mr. Justice Duval. i ° 


SHIBA KUMARI DEBI 
a 


. DAKSHA BALA DASSI CHOWDHURANI AND OTHERS* 


Liability—Decree-holder realising Mis dues from surplus sale proceeds—Putni 
sale under Regulation—Setting aside of putni sale—Refund of purchase 
money by semindar—Zemindar’s right against decree-holder to get back 

. money—Limitatien Act (IX of 1908), Sch. I. Aris. 62, 120. 

A sult by a zemindar agaigst the decree-holder, who in execution of his 
decree realised his dues from the surplus sale proceeds remaining after 
realisation of zemindar's dues under Putni Regulation, for the money so realised, 
is governed -not by article 62 but by article 120, Schedule I of the Limitation 
Act. . 

For’arrears of renta certain putni was sold under the Putni Regulation 
and was purchased by a third party. The present petitioner, who held a 


*Civil Revision No. 1095 of 1927, against the decree of Babu K. Dhar, rst 
Munsiff, of Krishnagar, with Small Cause Court powers, dated the 3oth 
May, 1927. - 
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money decree against the putnidar, attached the sale: proceeds and ‘realised 
his dues in full. On the putni sale being set aside at the: fhstance of the 
dur-putnidar, the zemindars, opposite parties Nos, 1. and 2, had to refund to 
the auction-purchaser the amount paid by him. The opposite party then 
brought this suit in the Court of Small Causes against the putnidar and the - 
present petitioner to recover with interest the amount which the present peti- 


' tioner withdrew by attachment under his money “decree. The present - petitioner 


contended that as his money decree at the time of institution of the "present suit, 
was incapable of execution on the ground of limitation, and was satisfied, the 
putnidar and not he was liable : 


Held, that the petitioner was liable, as he acted at his own risk : Bekari v, 
Maharajadhiray Bijoy Chand (1). 

Application for Revision by the Defendant No. r under section 
a* of the Provincial Small Cause Courts Act, 


The material facts appear from the judgment. 
Babu Urukramdas Chakravarti for the Petitioner. 


' Mr. Sarat Chandra Roy Chowdhury, Babus Rupendra Kumar 
Mitter, Mritunjay Chattopadhyay and Shanti Kumar Roy Chow- 
dhury for the Opposite Party. 


The following judgment was delivered by 4 

Duval, J :—This Rule, has been obtained in a Small Cause 
Court suit. It appears that the zemindars, now opposite parties 
Nos, 1 and 2 had under them opposite parties Nos. 3 to 9 as their 
putnidars, The putni was sold for arrears of rent under the Putni 
Regulation on the ryth December, 1919 and was purchased by a 
third party. The zemindats took out their. dues from the purchase 
money and the balance remained in' deposit. ‘Thereafter, the 
present petitioner who held à money decree against opposite 
party No. 3 attached the surplus sale proceeds on the 4th June 
1920 and realised his dues in full,under that attachment on the 


| a5th September 1920. Some of the dar-putnidars, however, on 
-.the 17th November 1920, that is to say, eleven months after the 


putni sale brought a suit to have the putni sale set aside. . The 
suit was decreed. by “he Subordinate Judge of Nadia in January 
1922 and that decree was confirmed by this Court, Under that 


f decree, the zemindars opposite parties Nos. x and’a2 had to refund 


to the auctíon-purchasex the amount which the auction-purchaser 
had paid for the putni at the putni auction. "Thereafter, the 
present Small Cause Court suit was brought by opposite" parties 
Nos, 1 and 2, the zemindars, against the putnidars and the present 
petitioner to recover with ‘interest Rs, 3161 which: the' present 


* 


(1) (1996) 38 C, L. J. 137. Set Say RY 
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‘petitioner, had withirawn by attachment under his money decree 
against opposite party No. 3. The Small Cause Court Judge has 
given the zemindars opposite parties Nos. r and a a decree against 
the present petitioner only for Rs, r6r with interest and discharged 
the case as against the other opposite parties, the putnidars. A 
Rule has been obtained as to why this decree should not be set 
aside or varied. 

Two points arc taken by the present petitioner, the judgment- 
creditor of opposite party No. 3, one of the putnidars. The first 
is that his money decree is now barred and.has been already, 
satisfied, If he has now got to refund the money, he will never 
recover his decree for Rs. 161 from defendant No. a and he states 
that the plaintiffs may get a gecree against opposite party No. 3 
‘but that they should not get a decree against him. The second 
point raised is that the Small Cause Court suit was barred by 
limitation. I have heard the learned Vakil for the petitioner. 
As to the first point, the matter, as was pointed out by the learned 
Small Cause Court Judge, is very similar to the case of Bekari Lal 
Seal v. Maharajadhiraj Bijoy Chand Mahatap Bahadur, (1) though 
in that case the surplus sale-proceeds were withdrawn ‘by the 
putnidars during the pendency of a suit to set aside the putni sale, 
Here, the petitioner took the risk of withdrawing the money when 
the period of limitation for bringing a suit to set aside the sale 
had not yet expired. He, therefore, acted at his own risk amd I 
am not prepared, therefore, to say that the decision of the Small 
Cause Court Judge is in this respect contrary to law. As to the 
second point, the learned Small Cause Court Judge held that Art. 
i20 of the Limitation Act would apply. Itis urged on behalf of 
the petitioner that Art. 62 would apply and so the suitis barred 
by limitation. In this confection, Iam referred to the case of 
Harihar Misser v. Syed Mohamed, (2) and it is urged that that 
case isan authority to show that Art. 62 applies. To my mind, it 
‘is an authority to show that Art, 62 does not apply, for the learned 
Judges there pointed: owt that "the point to be decided when the 

' question is whether Art, 62 applies or not is for whose use did the 
party making the payment intend the money ? Now, it cannot be 
said that the.petitioner when he took thé money or the Court, when 
it handed over to him the money intended the money to be for 
‘the use óf opposite parties Nos, r and 2. In this view, I cannot 

hold that Art. 62 applies: the other articles mentioned in the 


(x) (1906) 38 C, La J. 137. 
(2) (1916) 20 C. W. N. 983 ; 1 Pat. L, J. 374. 
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lower Court have not been invoked before me. I must hold, 
therefore, that the learned Small Cause Court Judge ‘has rightly 
fallen back on the residuary Article 120, The opposite parties 
Nos.. 4 to 9 appear but the opposite party No, 3 does not. They 
maintain that they are entitled to their costs as they have been 
unnecessarily impleaded in this Court, They never had anything 
to do with the taking out of the money which was taken out as if 
it was the sole property of opposite party No. 3 who does not 
appear, . 

In the result, the Rule is discharged with costs, I allow two 
sets of costs, one to the opposite parties No. r and a and the other 
set to opposite parties Nos. 4 to 9 two gold mohurs in each 
case, e 

A, T. M, : Rule discharged. 


" APPELLATE CIVIL. 


* Before Sir Arthur Herbert Cuming, Knight, Judge, and 
Mr. Justice M. N. Mukerji. 


FATIMA KHATUN 
v. 
FAZLAL KARIM MEA* 


Makomedan Law—Diverce— Power given by mitior husband to wife to divorce 
on the happening of certain eveni-—Post-nuptial delegation, if valid—Miner, . 
if bound by such agreement—Majority Act (IX of 1875), Sec. 3—Capacity te - 
act—Undue influence and fraud. ° 4 
A post-nuptial delegation of power of glivorce to Mahomedan wife is valid: 

Sainuddin v. Latifannessa Bibi (1). This delegation cam be made by a 

Mahomedan minor husband, ag his capacity to act in the matter of divorce is not 

taken away by the Majority Act: Bai Shirinbai v. Kharshed;i (2). 


e 
* Appeal from Appellate Decree No. 1869 of 1925, against the decree of Babu 
Homanta Kumar Haldar, Additional Subordinate Judge of Noakhali, dated the 
21st April, 1925, reversing that of Babu Keshab Chandra Sen, Munsif, grd. 
Court, of Sudharam, dated the 23rd June, 1922. 
(1) (1918) I. L. R, 46 Calc. 141. : (2) (1896) I. L. R; 2a Bom, 430. 
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A stipulation to allow a Mahomedan wife in certain circumstances to divorce Civil. 
herself would not of itself ghow that the contract was brought about by undue end 
influence and coercion. —_ 

There is nothing unreasonable in a Mahomedan husband to delegate to Tota enden 
wife the power to dlvorce in the event of certain circumstances happening. Fazlal Karim Mea. 

Appeal by the Plaintiff. : $ E 
Suit for a declaration. i : 
' The material facts appear from the judgment. 
Babu Jitendra Kumar Sen Gupta for the Appellant. f » 
No one for the Respondent . 
The following judgments were delivered `: 
Cuming, J:—This appeal arises out of a suit by à Mahomedan . 
January, 26. 


lady for a declaration that the marriage tie between herself and 
her husband has been dissolved. Her case was that she ‘ 

was married to one Fazlul Karim Mea on the ryth August 1905, 

that a Kabilnama was executed by the defendant in “her 

favour in which he agreed not to remarry during the life time of 

the plaintiff and not to illtreat her. He further contracted not . 
to cause her pain of body or mind, not to desert her, to maintain 
her wherever she lived of her own Choice, not to misconduct 
himself and always to behave properly ; there was a further agree- 
ment that if he violated any of these terms embodied in the 
Kabilnama the plaintiff would have the power to divorce herself 
from her husband. It was the case of the plaintiff that the. 
defendant had violated all these terms and, that in the exercise 
of that power she' divorceti herself from her husband on the roth 
April 1921 by uttering the word ‘Tulak three times, She further ' 
executed a deed of divorce which was registered. The defendant 
"contended that the Kabilnama, was not binding upon him, that 
it was executed after the marriage and that he was minor at the 
time. He further alleged that it had been executed under his 
wife's undue influence and coercion He further denied the alle- 
gationsas to ill treatment, cruelty, misgonduct and desertion. 
He apparently did not ‘defy that he had violated one of the con- 
ditions, namely, that he had Yemarried twice. The first Court 
found in favour of the plaintiff and granted her the declaration 
sought for. In appeal the learned Judge set aside the decret of 
the first Court and dismissed the plaintiff's suit, He found that 
the Kadilnama was executed not immediately after the marriage, 
but about a month after the marriage, He found that at the time 
of the marriage the defendant was under the age of 18. He ° 
further found that the contract had been-entered into as the result 
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© 


Cyt. - of undue influence exerted by the wife’s relation. through:the wife. 
1928. He found that one of the terms of the contract had been violated, 
Patima Khatun namely, the plaintiffs husband had remarried. He further held that-' 


this /a/a& ‘by agreement can only be entered into before the 
marriage. He further found thatthe contract itself was.entered- 
Cuming, So into by the defendant when he was a minor and therefore he 

P * could repudiate it on obtaining majority specially when. the con- 
tract was vitiated by undue influence and coercion. He there- 
*fore allowed the appeal. 


v. d 
Fazla| Karim Mea. 


The plaintiff has appealed to this Court. This appeal ‘raises a 
number of difficult questions of Mahomedan law ànd we are in the 
somewhat unfortunate position that.the respondent in the case is 
. not represented before the Court. ,lhe first point urged by the 

* learned vakil for the appellantis that the learned Judge was 
wrong in holding that a /a/a& by agreement must be entered into 
befofe the marriage : in: support of this contention he: cited the 
case of Sainuddin v, Latifannessa Bibi (x). In that case Shamsul 
Huda J. had to decide this particular point, namely as to whether 
a post-nuptial delegation of the power of divorce or-tufweer-i-talaq, 
asit is called by Musalman lawyers is nôt valid. The learned 
Judge remarks “Ng authority has been cited for such a proposi- 
tion. A reference to books on Mahomedan Law makes it'abun- 
dantly clear that such post-nuptial delegation is valid." This 
disposes of the first objection of the learned Judge. The next 
point that has been raised before us is whether -a Mahomedan 

í minor can enter inta a contract by which he delegates the power 
of divorce to his wife in the event of: certain circumstances 
happening. Admittedly the general rule is that a minor cannot 
contract. The learned vakil for the plaintiff appellant relies upon 
section 2 of the Indian Majority Act. Section a provides that 
"Nothing herein contained shall affect the capacity of any person 
to act inthe following matters, namely, marriage, dower, divorce 
. and adoption.” The learned vakil for the appellant contends that 
the delegation of power to divorce to wife ie an act- in the. matter - 
of divorce and therefore falls withiw section 2, clause r of the 
Majority Act, This view which the learned vakil would- have us. 
adopt of section a of the Majority Act is supported by-the decision 
of the Bombay High Court-in the case of Bai Shirinbai v. 
Kharshedji (4) with special reference to page 436. There. the. 
learned Judges remark “The Majority Act does. not use the 
expression ‘capacity to contract’ but ‘capacity to act" which is of 
(1) (1918) I. L. Ri 46 Calq-141. (2) (1896) I. L. R. 22 Bom, 430.° . 
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much wider import.” The expression includes also capacity to 
contract, * Adopting this view of the meaning of the expression 
“capacity to act in the matter of divorce" we hold that a minor can 
delegate to his wife the power of divorce. 

There only remain: the finding of the learned Judge that the 
contract was vitiated by undue influence and coercion. In dealing 
with ‘this point the learned Judge remarks as follows “The 
contract under consideration is an ordinary contract and not one 


of marriage, dower or divorce. As regards the plea of undue’ 


influence and coercion, the very terms of the contract show that 


there must, have been some such thing there to induce defendant" 


to bind himself hani and foot in that way. As regards the state- 
ment that it was the wife's ct, the meaning must have been that 
it was exercised by the wife through other persons `of mature age." 
Therefore as faras can be seen the learned Judge in coming to 
the conclusion that the defendant:had established the plea of 
undue influence and coercion has relied on the terms of the contract 
itself. Looking at the contract itself it cannot for one’ moment 
be held that the stipulation to allow the wife in certain circum- 
stances to divorce herself from the husband: would of itself show 
that the contract was .brought about by undue*influence and coer- 
cion. There was nothing whatever unreasonable in the husband 
to delegate to the wife the very same power to divorce in the 
event of certain circumstances happening, There is a further 
finding of the learned Judge that the undue influence was exer- 
cised not really by the wife but by her relations. In other words 
the defendant has not made out the plea that the contract was 
brought about by the undue influence of the wife ; and when we 
*lookat the age ofthe parties and the circumstances in which the 
contract was entered into this flea of undue influence and coercion 
is absurd. 

The picture of a child of some 12 or 13 by undue influence 
and coercion inducing another child of sixteen Orso to enter into 


a particular contract orto. consent to some particular term in a - 


contract borders on the ridioulous. It is to my mind difficult 

to see how such a plea could be seriously put forward. It ie more 

difficult to see how.it could actually be accÉpted, f 
The result is that we set aside the decree of the lower appel- 

late Court and restore the decree of the trial Court. The appellant 

is entitled to her costs both here and in the lower eres Court. 
Mukerji, J :—I agree. . 

A. T. M. Appeal allowed, 
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Before Mr. Justice B. B. Ghose and Mr. Justice Cammiade, 


Cii. MAHENDRA NATH SRIMANI 
1927. ^. . v. 
November, .29, 30. KAILASH NATH DAS AND orHERS* 
December, I 


* Lease—Covenant for renewal of lease —Covenant ‘coming inte operation after the 
expiry if the lessor’s lease —Covenant, if runs with the land—Guardéan of 
(o minor, if can bind the minor by the covenami—Veid contract, sf. can be 


ratified—Lessee’s right of renemal —Specific Relief Act (I af 1877), Sec. 15— 
o Proportionate rent. 


A covenant for renewal of entire lease which would come into operation 
ù after the expiry of the term of that lease ofa portion of the land, is a mere 
personal covenant which cin be enforced against the lessor if he gets a fresh 

. lease himself and is not one which runs with the land, 


' {tis mot within the competence of a guardian ofa minor to enter into any 
contract on behalf of a minor which would be binding on the minor as to any 


interest in the property which the minor might acquire afterwards: Mir 
Sarwarjan w, Fakhruddin (1). 


A void contract caanot be made good by ratification. 


A ratification of the lease itself is a ratification of the covenant for renewal of 


the lease, if it forms past of the demise, " 


A covenant for renewal isa mere contract, which can only be given effect 


toin case of refusal to perform it by the lessor, by enforcing specific perfor- 
mance of contract by the lessee. 


A covenant for renewal does not operate asa present demise but remains 3s only 
acontract: Boyd v. Kreig (2) and Basanti v. Rajani (3). 


Asthe contract of lease and the covenant for tznewal are two separate 


contracts, the ratification of the lease does not necessarily amount to a ratification 
of the covenant for renewal, 


The right of renewal is a privilege grantgd to the lessee: Rastin v. Bidwell 
(4) and Finch v, Underwoed (5) and therefore the renewal can ony be of the 


contract as made. v 


` Inorder to bind a person on the allegation that he entered into a contract 
for'doing & certain thing, thgre must v definite evide fice that he did actually 
enter into a contract. €. 
Section 15 of the Specific Relief Act des not entitle the defendant to ask 
-for specific : performance of De agreement with regard to a small portion of the 


í , S'Appeal from Original * Decree No. 173 of 1925 ‘with Cross-objection, 
“against the decree of Babu Hém Chandra Mitter, Subordinate Judge, ande SOR 
' Alipur, dated the 6th August, 1925. 
- (1) (1911) L. R. 39 I. A. 1 ; I, L. R. 39 Cale, 232 ; 15 C. L. J. 69. 
P . (2) (1890) I. L. R. 17 Cale, 548. -> (3) (1922) I. L. R, 49 Cale. 928, 
‘ ‘a (41881) 18 Ch. D. 238. ` (5) (1876) 2 Ch. D. 310 
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property which remains in the possession of the plaintiff on payment of a propor- 
tionate part of the rent. 


On the construction of the lease, it was held that the discretion was 
entirely ia the lessor and the lessor might fix any rent that he please d. 


Appeal by the Plaintiff. 
` Suit for ejectment &c. 
'The material facts appear from the judgment. 


Sir B.C. Mitter, Babus Bijoy Kumar Bhattacharjee’ and 
Narayan Chandra Kar for the Appellant. 


Dr, Sarat Chandra Basak and Babu Satindra Nath Mukerji for ° 


the Respondents. 


The following judgments ware delivered : 

B. B. Ghose, J :—This is an appeal by the plaintiff against 
the judgment and decree of the Subordinate Judge, and Court, 
24-Parganas dated the 6th August, 1925. The appeal arises 
out of a suit for ejectment and for mesne profits or, in fhe alter- 
native, if the Court holds that the plaintiff is bound to granta 
lease to the defendants, then for fixing the rent at the rate of 
Rupees 25 per Cottah per mensem. The Subordinate Judge has 
dismissed’ the claith for ejectment and for mesne profits but 
has directed that the plaintiff is bound to grant a lease to the 
defendants in terms of the contract, I shall relate presently, 
at a rent of Rs, 5 per Cottah per mensem. 

The facts of the case giving rise to this litigation are as 
follows, The property ‘in suit along with other properties 
belonged to one Jadab Krishna Singha, ‘He died in the year 
1867 leaving his mother Padmamani, two widows Lakshmipriya 
and Ful Kumari anda daughter Probhabati him surviving. After 
his death, Fulkumari brought a suit for partition which ended in 
a compromise. Under the compromise Padmamani, Lakshmipriya 
and Fulkumari each got one-third of the estate left by Jadab 
Krishna, Lakshmipriya died in 1878 anddherefore, Fulkumari got 
two-thirds of the estate feft by Jadab Krishna as the successor 
of Lakshmipriya’s interest. There was subsequently a suit by 
certain creditors against Fulkumari whg obtained a decree in 
the Munsif’s Court and put her interest to sale. It was'pur- 
chased by one Krishna Prosad on the 28th of February 1883. On 
the 16th July, 1888, Probhabati purchased the two-thirds share 
from Krishna Prosad and she thus became entitled to the:two-third 
share in the estate having purchased the widow’s interest of 


Fulkumari in it, On the 26th May, 1895, Padmamani granted 
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a lease of her third share to Prabhabati for ar years. This 
lease was to terminate in May 1916. On fhe rrth July, r902 
Probhabati granted a lease to the predecessors of the defendants 
of the disputed property and its contiguous portions for a period 
of 20 years. The lease was to commence from the ryth March 
r902 and it was to terminate on 17th March 1922." Probhabati 
had three sons atthe time—Ajay, Achal and Asoke, Ajay and 
Achal had attainel majority but Asoke was a minor. In the 
“lease Ajay and Achal joined their mother although they could 
¿possibly have no interest in the property under the law and Pro- 
bhabati purported to execute itas guardian for Asoke. It should 
be stated here that Probhabati's husband was alive and at that time 
he was the natural guardian of the minor Asoke. In the lease 
there wasa stipulation that the major lessors would procure 
confirmation of the lease from Asoke on his attaining majority 
and’ there was an indemnity clause if they failed to do so. 
Although nothing turns upon that, it should be stated that no 
deed of confirmation, as stipulated, was executed or registered 
byAsoke on his attaining majority. In this lease there was a clause 
for renewal for ro years after the expiry of the terms at the option 
of the lessees, It fs stated at the . place where the demise has been 
made for 20 years down to the ryth March 1922 that at the op- 
tion of the lessees the lease would continue for a further term of 
ro years to be determinable nevertheless under certain circums- 
tances which it is unnecessary to mention, At the end of the docu- 
ment there is the stipulation which should be given im extenso: 
* Providei also and itis hereby agreed that ifthe Lessees shall 
be desirous of taking anew Lease of the premises hereby demised 
after the expiration of the said term of 20 years hereby granted ° 
the Lessor and all other necessary parties ifany will make and 
execute to the Lessees at their costs a new and effectual lease 
of all and singular the said premises hereby granted or demis- 
ed for aterm of to yegrs to commence from and after the expira- 
tion of the term hereby granted at and*under the like rents and 
dues but in case of the said businesf of the Lessees being at the 
time iå a flourishing condition and the said demised premises hav- 
ing increased in value at and under the rents and dues to be fixed 
by the Lessor on reference .to aforesaid circumstances and gibject 
to the like covenants and provisions as are herein contained " &c, 
In the year 1909 there was further trouble among the ladies which 
was settled by the three ladies ie, Padmimani, Fulkumari and 
Probhabati ; surrendering their estates in favour of the three rever- 
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sionary heirs of Jadab Krishna viz, Ajay, Achal and Asoke on 
certain conditions as tp receipt of maintenance by Padmamani 


and Fulkumari. These three grandsons of Jadab Krishna in : 


their turn executed a document in favour of their father and 
mother giving them the right to enjoy the usufruct of all the proper- 
ties they had thus obtained during their life-time. The hus- 
band of Probhabati diedin the year 1912, Probhabati herself 
: died onthe rrth April ro16. In the meantime, Padmamani 
died in the *year 1913. Fulkumari is still alive, On the 15th 
September, 1917 the three brothers effected a partition of their pro- 
perties including the property which had been leased by Probha- 
bati to the defendant’s predecessors. The division of these pro- 
perties was made by metes and hounds, They were divided into 
three plots and after partition, plot A fell to the share of Asoke, 
plot B to the share of Ajay and plot C to the share of Achal, The 
area of these three plots are different, apparently having regard: to 
their value. After the partition, the rent payable by the defendant's 
predecessors which was Rupees 220, was divided, Asoke was to get 
Rupees 82, Ajay another sum of Rs. 82 and Achal Rs. 56 per month; 
and all these three brothers separately realised their rent in that share, 
The present plaintiff then purchased plot A front Asoke by a deed 
dated the 2oth October, 1917. Then there was a dispute between 
the plaintiff and the predecessors of the defendants and the plaintiff 
, brought a suit for ejectment, That was settled. by the 
defendants’ predecessors purchasing a half share of the property 
which the plaintiff had purchased from Asoke by a deed dated 
Ist August, 1921, the purchase price being at the rate of Rs, 3000 
per Cottah. Since then, the defendants had been paying rent at 
the rate of Rs. 41 to the plaintiff. The present suit, as 
I have already —statel, wa? brought mainly for ejectment 
on the sth June, 1923. The plaintiff alleges that after the 
expiry of the term of the lease granted by Probhabati, which 
term expired on the ryth March 1932, the defendants have no 
right to remain on the land and if they desire to remain on the 
land, they are bound to pay went at the rate of Rs, 25 per 
Cottah. The allegation of the defendants, shortly stated, is that the 
plaintiff has no title to the property in question ; secondly, that 
they sre entitled to remain onthe land inthe exercise of their 
option to get a renewal of the lease according to the terms con- 
tained in the lease dated rrth July r9goa and the rent payable by 
them for the portion of the property now in the plaintiff'a 
possession must be at the rate per Cottah at which the rate of rent 
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should be worked out according to the original „lease with 
reference to the whole area, which appeays to be Re. r-r per 
Cottah. Several issues were framed in the Court below. The 
principal „question for decision was covered by the sth, 6th and 
8th issues, and the controversy before us was mainly with regard 
to these. They are as follows :— 

sth:—Is the claim for renewal of the lease valid and binding 
on the plaintif andis the defendant entitled to have the lease 
renewed ? If so,.on what terms ? t 


6th :—Was the lease in question confirmed and ratified by the 
plaintiffs vendor ? 

8th :—Has the position of the defendants been changed by 
their purchase ? . o 

All these issues were decided against the plaintif by the Subor- 
dinate Judge. With regard to the roth issue which runs thus :— 
‘What will be the fair rent of the property ?, the Subordinate 
Judge decided that the fair rent would be Rs. 5 per Cottah per men- 
sem. [tis argued on behalf of the plaintiff that the Subordinate 
Judge is wrong in deciding the sth, 6th and 8th issues against 
the plaintiff and that he is entitled to claim ejectment after the 
expiry of the lease. With regard to the roth issue, the plaintiffs 
contention is that if he is considered to be bound to renew the lease, 
it should be at the rate demanded by him, thatis tosay, Rupees 
25°per Cottah per month or, at any rate, Rs. r2 per Cottah, as that 
would be the fair rent according to the value of the property which 
was purchased by the defendants themselves at the rate of Rs. 3000 
per Cottah. He, however, contends that it is not left to the Court 
to decide what should be the fair rent of the property, as under 
the agreement contained in the lease it was the lessor who was. 
entitled to fix the rent as he thought proper and the Court has 
no authority to interfere with the rent fixed by the lessor. The 
defendants have also filed a cross-objection with regard to the 
rate of rent fixed by the Court and their objection is that the 
rent should be at the rate of Re, 1-1 pêr Cottah which should be 
calculated from the original rent fifbd at Rs. 220 for the entire area. 

There cannot be any question that the plaintiff would be 
entitled to ejectment unless the defendants could show that they 
are entitled to enforce the covenant for renewal as against the plain- 
tiff. The principal question, therefore, is whether the cove- 
nant for renewal contained in the lease of July 1902- is enforce- 
able as against the plaintiff, The Subordinate Judge has appa- 
rently proceeded upon the view that Probhabati had a Hindu 
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widow's estate' as daughter of Jadab when she granted the lease 
in favour of. the defenjants' predecessors. He has found that 
_Asoke after attaining majority had ratified the lease by’ receiving 
rent from the defendants for a number of years. Asoke is, there- 
fore, bound by all the terms of the lease and also by the covenant 
for renewal, as the learned Judge was of opinion that it would be 
inequitable to hold otherwise. He held that “ the renewal clause 
is as much an important part of the lease ag the other clauses, 


and it must be taken that Asoke ratified the entire contract with ° 


the covenant for renewal and not without it.” In that view, he 
held that the plaintiff as assignee of Asoke is bound by the 
covenant for renewal. He has also held that the letters of the 
plaintiff in reply to the demand OF renewal made on behalf of the 
defendants show that the plaintiff was willing to be bound by the 
. renewal clause and these letters prove a clear admission of the 
plaintiff as to the contract for renewal being enforceable as against 
him. I need not recite the other reasons given by the Subordi- 
nate Judge in his judgment for holding against the plaintiff as I 
am going to deal with the arguments addressed to us by the par- 
ties and as the learned Advocate for the respondents repeated 
the very arguments, which had been adopted by the Subordinate 
Judge. The first question for consideration is, is the covenant 
for renewal a part of the lease or, in the other words, is it a part of 
the demise? If that is so, then it follows that the plaintiff must 
fail according to the reasoning of the Subordinate Judge. 1n 
order to decide this questiqn, it is necessary to find what was the 
right of Probhabati in the property in question when she gave the 
lease. She had not got a Hindu widow’s estate in the property. 
She was in possession as purchaser of the interest of Fulkumari 
who had a Hindu widow’s state. This interest was to last 
during the lifetime of  Fulkumari, that is, with regard to 
two-thirds of- the property, With " regard to the remaining 
one-third, 'she held under a lease from Padmamani which was to 
come to an end in May 1916. The covenant for renewal of the 
entire lease after the 17th Marah rga2 was intended to come into 
operation after the expiry of the term of that lease when Probhabati 
-would have no interest in that one-third shtre, Can it be said that 
the covenant of renewal with regard to this one-third share was a 
contract which in its inception was binding on the land? I think 
not. The covenant with regard to that share must, therefore, be 
considered to be a mere personal covenant which could be enforced 


against her if she had got a fresh lease herself and not one which ` 
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can be said to run with the land. Again, if Probhabati had executed 
the lease in the capacity of a qualifed ogner having a Hindu 
wilow's estate(which she had not at that time) then her sons had no 
interest in the property at the time and Probhabati, acting as guar- 
dian for the infant son, could not possibly bind any interest 
which the son might acquire after the death of the ladies. Even if 
the infant had any subsisting interest in the property, Probhabati 
as guardian could not enter into any contract on behalf of the 
infint which would be binding on him. [See the case of 
fir Sarwarjan v. Fakhruddin Ma&omod Chowdhuri (1)]. This 
proposition is not contested by the learned Advocate for the res- 
pondents. The contract, therefore is altogether void so far as 
Asoke is concerned and being a vojd contract, it cannot be said to 
be effective by ratification, as a void contract cannot be made good 
by ratification. It is further to be borne in mind that Probhabati 
was not the natural guardian of Asoke but his father would be so. 
The Subordinate Judge seems, therefore, to be under an error when 
he held that Asoke was bound by the contract for renewal of the 
lease, as he had ratified the lease by acceptance of rent. 

Then, again, assuming that the covenant by Probhabati could 
be binding on Asoke by ratification, the question arises as to wheth- 
er by ratification of the lease itself, it can be said that the covenant 
for renewal has been ratified, In order to hold that, it must be found 
thåt the covenant for renewal is a part of the demise. It is not dis- 
puted on behalf of the respondents that the covenant for renewal 
is a mere contract, which can only be given effect to in case of 
refusal to perform it by the lessor, by enforcing specific performance 
of tie contract by the lessee, That these covenants do not form 
part of the demise has been laid down in some English cases? 
An option of purchase in analogous to the right of renewal It 
has been held that itis a govenant quite apart from the demise, 
although arising by reason of the demise and flowing from it 
[see the case of Rafety v. Schofigid (2)) ; In Sherwood v.: Tucker (3) 
Pollock, M. R. observed that “a distinction is to be drawn 
between the demise and the contfact under which the option to 
purchase was given, They are essentially different’, It has 
beeh argued on behalf of the respondents that an option of* pur- 
chase and an option for renewal are quite different and Wogdall v. 
Clijfon (4) is relied on. The difference however is an anomaly 


(4) (1911) L. R. 39 L A., 1; I. L, R. 39 Calc. 232 ; 15 C. L. J. 69. 
(2) (1897) 1 Ch. 937 ( 943)- (3) (1924) 2 Ch. 440 (445). 
(4) (1905) 2 Ch, 257. 
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inthe English law as pointed out by Romer L, J. at page 279, CiviL. 
ofthe repbrt and we are not here - concerned with the anoma- 1927. 
lous distinction between the two. It is again urged, relying qnan enda Nath 
old English case, that a covenant for renewal creates a lien; That Srimani 
does not mean that any present interest is. created in the land by 
such a covenant, I may here refer to the case of Hand v. Hall (1) i 
where Lord Cairns, L. C. speaking of a lease anda covenant for ^ b. Ghosn, y. 
renewal contained in it observes: “ Whereas there is not any- 
thing to be, done by the tenant in the first part of the agreement 
to create a demise, in the second part something has to be 
done by him before that part takes effect, and until that .is" 
done itis impossible to tell whether tenancy shall come into 
force or not. I think, therefore, that itis absolutely necessafy to y 
divide the contract into two parts. I think the agreement isan 
actual demise with a stipulation superadded that if at his option the 
tenant gives the landlord a notice of his intention to remain,he shall 
have a renewal of his tenancy for three years and a half," It has also 
been held in this Court that a covenant for renewal does not operate 
as a present demise but remains only a contract: Boyd v. Kreig (2); A 
Basanti Charan v. Rajani Mohan (3). As the contract of the lease 
and the covenant for renewal are two separate contracts, in my opi- 
nion, the ratification of the lease does not necessarily amount to a 

: ratification of the covenant for renewal. The ground, therefore, upon 
which the Subordinate Judge held that Asoke was bound by the, co- 
venant for renewal as he had ratified the lease by ere of rent 
does not appear to be at all sound. : 

There is another difficulty in the way of the defendants in enforc- 
ing the term of the renewal and it is that the contract, asit 

*was made inthe lease of rgoa, cannot be sought to be enforc- 
ed as it was made nor is it sought to be enforced in its entirety. 
It has been held thatthe right of renewal isa privilege granted 

'X to the lessee (see the ‘cases of Bastis v. Bidwell (4), per Kay, J: 

Fluch v. Underwood (5) per James, L. J.and, therefore the rene- 

wal can only be of tbe „contract as made. For example, if the 

contract is made with two tenants, one of them cannot enforce 

the contract (see Finch v. Underwood (5). In Hallies Storey Lid v. 

Timmis (6); the covenant for renewal* was made on condition 

that there should be three guarantors named for the payment of the 


v. 
Kailash Nath Das. 


(1) (1877) 2. Ex. D, 318, (2) (1890) 1. L. R. t3 Calc. 548, 
(3) (1922) I. L. R. 49 Calc. 988. (4) (1881) 18 Ch. D. 238. . 
(5) (1876) 2 Ch. D, 310. ~ (6) (1921) a Ch. 202, 
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rent, One of the named guarantors died during the currency of the 
lease and the tenant sought to exercise the option of renewal either 
by substituting another guarantor for the deceased guarantor or by 
putting in the entire rent for the whole period of the renewal. The . 
Court refused the claim for renewal on the ground that the-contract 

'should-be performed as it was made and as that cannot be' done even 
if there was no reasonable ground for the landlord to refuse 
specific performance, the Court would not enforce it. In the 


* present case, the contract for renewal as made is incapable of 


performance. As I have already observed, there wasa division 


* of the property among the three brothers; Subsequently, the 


defendants pitrchased one half of the interest which originally 
belbnged to one of the brothers. The defendants had acquiesced 
in the partition by agreeing to pay Tent separately to each of them 
according to the different shares which, the brothers thought, was 
thejr just shares. The position, therefore, . of the parties not being 
the same asit was where the contract was entered into, even 
assuming that Probhabati's contract would be binding on Asoke, 
Asoke's agsignee may very well say that “the contract which the 


."defendants now seek to enforce is quite a different contract from 


what was entered, into and I am, therefore, not bound to carry 
it out.” The learned Advocate for the respondents, however 
argues that when Asoke took rent from the defendants, he must 
be considered to have been aware of the covenant in the lease 
and knowing the terms of the lease as well as the covenants 
he never repudiated the covenant for renewal and it must, 
therefore, be held that Asoke tacitly entered into a fresh contract 
‘for renewal of the lease. This argument seems to. me to -be too 
^far-fetched. In order to bind a person on the allegation .that he 


.entered into a contract for doing a certain thing, there must be 


‘definite evidence that he did actually enter into a contract and I 


- am, therefore, :unaBle to *àccept this contention. Itis, again, : 
` .urged that the plaintiff himself did the very.same.thing, that's, 
-took rent from the defendants for bis,share, The answer is, 
-that the taking of the rent during the term of the lease means 
. that the:plaintiff was precluded -frora disputing the defendants’ 


tight ‘to remain in possession by virtue ofthe lease, But that-can- 


: notimport the other condition that he was bound to renew the 


lease after the term had expired. Here I may state another con- 
tention on behalf of the respondents and it is that the defendants 
' in their torrespondence Accepted the terms of the lease includ- 
ing the right of renewal, Special reference is made to Exhitib 


. 
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D. Çi), a letter the plaintiffs Solicitor wrote in reply to the’ letter 
of the Solicitor.for the defendants asking for renewal of. the lease. 
The plaintiff said that.he was wiling to renew the lease if rent 
was paid at the rate of Rs. 25 per Cottah per month. That does 
not mean that he was willing to renew the lease on any other 
terms, The letter must be read as a whole -in order to understand 
the attitude of the plaintiff, It, therefore, does: not seem to me 


that the plaintiff can be said in any way to have entered into a- 
fresh contract for the purpose of renewing the lease which: was. 


granted by Probhabati. 


There is another difficulty in the way “of the plaintiff as as to ihe ^ 


Yight which Asoke had obtained. Probhabati, as I have already 


stated, was in possession as a purchaser’ of Fulkumari’s estate. * In. 


1909,all the three ladies surrendered their qualified interest in 
favour of the grandsons of. Jadab Krishna, The effect.of such 
surrender is that the grandsons took the estate as it was at .the 
time of their grand father, Jadab Krishna Sinha, and they might 
very well urge that they are not bound- by any covenant made by 
Probhabati, although by reason of the fact that they had accepted 
rent from the defendants, they could not dispute the defen- 
dante right to remain on the land till March 1922. In the view 
I take, it is not necessary for me to discuss the .question as to the 
right of a qualified owner like a Hindu widow to grant a lease fora 
term of years with a clause for renewalat the option of the lessee, 
particularly as to what would be the effect of such a covenant 
after the death of the widow. It seems to me that it is at least 
doubtful that a Hindu widow can enter into such a: covenant so as 
to bind the reversioner. Alienations by a widow in certain cir- 
“cumstances may be binding upon the reversioners; but it is diffi- 
cult to say that a covenant forerenewing a lease to take effect after 
the death of the. widow would be so binding under any circum- 
stances. It need only be added that £ covenant for renewal does 
not operate as a present demise but is only a contract, and a con- 
tract to make a grant in,fugure dos: not fecessarily stand on the 
same footing as an alienation. , On these grounds, in my judgment, 
the Subordinate Judge is wrong in holding that the defendants 
are entitled:to enforce the right of renewa? of the lease according to 
tHe agreement entered into by Probhabati in 1902. 


` Another question was argued on behalf of the respondents:and 
it was that although the whole Of the contfact cannot be performed 
uhder section 15 of the Specific Relief Act, the defendants may be 
allowed to enforce the contract with regatd to the part of the 
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property now in the possession of the plaintiff, This section, in 


my judgment, does not entitle the defendants to ask for specific 
performance of the agreement with regard to the small portion of 
the property which now remains in the possession of the plaintiff 
on payment of a proportionate part of the rent. The defendants 
are not prepared to pay rent for the entire leasehold as demised 


by the lease of 1902 to the plaintiff for this small portion of the land. 


and I do not think that we can make a new contract for the parties 


*by splitting up the demised premises and apportion the rent pay-. 


able for that portion only. As the defendants, in my judgment, 


*are not entitled to enforce specific performance of the covenant 


for renewal, they have no right to remain on the land and the plain- 
tif Would be entitled to a decree for ejectment. 

I should, however, express my opinion with regard to another 
point which was urged by the learned Advocate for the appellant 
and it is that the Court was left no discretion by the terms of the 
covenant to fix a fair rent even if the defendants are held to.be 
entitled tæ enforce the contract. That portion of the covenant has 
already been recited. It is not that the  tenannts would be bound 
to pay a fair and reasonable rent in which case the Court might 
have assessed the sent. Here the discretion is entirely in the 
lessor and the lessor may fix any rent that he pleases, It is, how- 
ever, contended by the learned Advocate for the respondents 
that the lessor .was bound to fix the.rent by taking into 
consideration the fact whether the business ofthe lessee was 
in a flourishing condition or not and whether the value of the 
premises had increased. With regard to the increase of the value 
of the premises, there is no dispute ; but it is stated that the 
condition of the business of the lessee was not flourishing. 


That is a matter of opinion only and *if the plaintiff thought that 


the business of the lessee was in a flourishing condition, he might 
then fix such rent as he pleased. The Subordinate Judge him- 
self does not accept the story that the business of the defendants 
was not in a flourishing condition’ In my opinion, if the defen- 
dants want to stay on the land and ifẹ had thought that they were 
entitled.to a decree for renewal of the lease, 1 should have held 
that they were bound to*pay the rent demanded by the lessor, 
however unreasonable that might be. At any rate, as the plaintiff 
has asked for as a last resort, the rent would be calculated at the 
rate of Rs. 12 per month on the price of the property which was 
paid by the defendants for the half share originally belonging to 
Asoke, This disposes of the cross-objection of the defendants 
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which was with regard to the rate of rent. This appeal must, 
therefore, be decreed. The plaintiff's prayer for Afas possession 
should be allowed and he is also entitled to claim mesne profits 
for the property from after the date of the expiry of the lease of 
1902, that is, ryth March 1932, till the date of recovery of 
possession, Under order 20, rule 12 of the Civil Procedure Code, 
the Court will hold an enquiry as to such mesne profits which have 
accrued fromthe 18th March 1922 till the date of delivery of 
possession or.such other time as provided inthe rule and the 
Court below will pass a final decree for mesne profits in accordance 
with the result of such enquiry. The pliant appellant is entitled 
to the costs of both Courts. 


The cross-objection is dismissed without costs, 
Cammiade, J :—I agree. 
A. T. M, Appeal allowed, 


Before Sir Arthur Herbert Cuming, Knight, Judge, and 
; Mr. Justice M. N. Mukerji. 


JOGENDRA LAL SARKAR 
e ó; D 
MAHESH CHANDRA SADHU AND OTHERS* 


. A 

Reni, swit for—Landlerd and tenamir—-Tenant, if can deny landlord's title— 
Evidence Act (J of 1872), Sec, 116—Attornment—Tenancy, how determined 
— Discontinuance of tenancy—Tenancy, when continuing—Estoppel, opera- 
tion of —Eviction by title paramount—Kviction, forcible—Right to ground— 
Burden of proof—Puini existing from before, Puini Regulation (VIII of 
1819). P 


Mere payment of rent to'a third party is not enough to determine the tenancy 
and discontinuance of the tenancy in such circumstances must be satisfactorily 
proved by the party who alleges it: — Ferbutti v, Ram Chand (1). E 

* Appeal from Appellate Decree No. 4860f.1925, against the decree of 
A, M. Ahmed Esq, District Judge of Burdwan, dated the 24th November, 1924, 
modifying the decree of Babu Probodh Chandra Basu, Subordinate Judge of 
Assansole, dated the 16th June, 1920. 

(1) (1879) 3 C. L. R. 576. 
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A tenancy is continuing, when it has not run its prescribed course nor has it 
been. determined by any act of the parties or by operation of the statute. 


A tenant who has been let into possession cannot deny his landlord's title 
however defective it may be,.so long as he was not openly restored to possession 
by surrender to his landlord: Bilas Kunwar v. Desraj Ranjit (1). The 
estoppel operates only daring the continuance of the tenancy and as régards 
denial in so far as it relates to the beginning of the tenancy and not to*any other 
point of time. 


‘Though the tenancy may be continuing, it is quite open to the tenant to 
plead and show that his liability to pay the rent has wholly or partially or for a 
time ceased. Such a plea does not amount to disputing the landlord's title . 
but is really one of confession and avoidance. One such. plea is that of non- 
liability to pay the rent on the ground that the lessor’s title has been defeated 
by setitle paramount or in other words that there has been eviction by title 
paramount. is . 


An attorament to a third party is a disclaimer. But: attornment is not a 
marg agreement in favour of a third party to pay rent, but the act of the tenants 
putting one person in the place -o of another as his landlord: Cørnish v. 


_ Searell (2). 


“ Eviction by title paramount means an eviction due to the fact that the 
lessor had no title to grant the term, and the paramount title is the title 
paramount of tho lessor which destroys the effect of the grant and with it the 
corresponding liability for payment of rent ” 


A plea of a partial evictlon demanding not suspension but abatement of rent, 
is availablb.to a tenant: Ammu v. Ramakrishna (3) and other cases. 


Against the covenant to pay the rent, eviction by title paramount is a good 
defence, That defence must be established by the party who sets it^ up. 
To constitute a good defence three conditions must be fulfilled : the eviction 
must have been from something actually forming fart of the premises demised ; 
the party evicting must have a good title, and the tenant must have quitted 
against his will, . - 


To constitute eviction forcible expulsion is not necessary: Hill re 
Saunders (4). d ` 


Title paramount is a title superjor to those both of the iessor and the lessee 
against which neither is entitled to make a defence: Neale v. Makensie (5). 

In a suit' instituted on jhe 31st August, 1918, for recovery of minimum 
royalty and coal ront for some coal lands which the defendants were holding 
under the plaintiff under a dar-patni lease, the defence was that the plaintiff as 
patnidarcould not recover rent as he had no title to the underground as: also. 
on the ground of their being evicted by title paramount, namely; the zemindar, . 
On account of the xemindar serving a notice on the defendants informing them 
that they had no title tothe underground and asking them to stop work in the 


^ ‘ = s * 


(1) (1918) I. L. R. 37 All. 557 (P. C); 19 C. W. N. 1207 ; 22 C: La J- 516. 
(2) (1828) 8 B & C. 471 (476). (3) (1879) 1, L. R. 2 Mad: 236: 
(4) (1825) 4 B & C. 529. (s) (1836) i M: & W. 747 (759). 
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underground, they were obliged to take a prospecting lease from the reminder 
in February, "r917. The defendants took a regular mining lease of the under- 
ground from the zemindar in October, 1919. 

The putni Kabuliyat filed in the suit was not the original but a confirmatory 
document, and was dated the rgth December, 1918, It described the status of 
the plaintiff's predecessors and neither added to nor subtracted from the rights 
that they or their predecessors-in-interest had as holders of the patní : 

Heid, that as the tenancy was continuing at the date of the suit, they were 
estopped from pleading that the plaintiff had no title to the underground. 

That there was no eviction of the defendants which would disentitle the 
plaintiff to recover the rent, as what the defendant did, amounted not to an 
attornment in favour of, but merely an agreement to pay rent to the xemindar. 

That the mere use of the words ‘patni’ and ‘patnidar’ in the putni Kabuliat 
would not enable one to judge tho exact, incidents of the tenure or the rights of 
the holders thereof to which or to whom the terms were applied, The terms of 
the Putni Regulation could not be called in.aid for.the purpose of determining 
the.incidents of a pre- Regulation putni. 


That it was for the defendants to show affirmatively that the zemmdar and 
not the putnidar had the right to the ground, and they failed to discharge that 


burden. 

Appeal by the Plaintiff, 

Suit for recovery of minimum royalty (from Kist Bhadra 1319 
B. S. to Kist r5th Jaistha 1325 B. S.) and coal rent (from Aswin 
1319 to Aswin 1324) for so me coal lands, 


The material facts appears from the judg ment, 


Messrs. Dwarka Nath -Chuckerbutty, Sarat Chandra Bose, 
-Babus Jyotish Chandra Sarkar, and Bhut Nath Chatterji for the 
Appellant. 

e Babks Brojo Lal Chakravarti, Sures Chandra Das, Surjya 

Kumar Aich and Jyotish Changra Paul for the Respondents. 

The following judgments were delivered: ` 

Mukerji, J :—The facts, so far as "they are necessary for the 
purposes’ ‘of the present appeal, are these. 

. The suit out of which this appeal has "risen was for: recovery 
„of. minimum royalty (from Kjst Bhadra 1319 B.S, to kist rsth 
Jaistha 1325 B. S.) and coal rent (from Aswin 1319 to Aswin 1324) 
for some coal lands which the defendantsre alleged to be holding 
under the plaintif under a dar-patni lease. The lease is dated 
. Falgun 1314 (February 1908) being in respect of the 3 annas 4 pies 
share of touzi No. 12 Lot Churulia, to the extent of which share 
the ,plaintiff had then the interest of a patnidar in the said Lot 
.under the zemindar the Burdwan Raj andis one for.a period of 
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999 years. The defendants were at the date of the lease the 


. patnidars in respect of the remaining share in the'Lot. They 


subsequently purchased at an auction two-thirds of the plaintiff's 
patni interest. The suit accordingly was for the amounts due to 
the remaining one-third of the 3 annas 4 pies share which still 
belongs to the plaintiff. 

Of the defences that were taken all that is relevant at the 
present stage is that the plaintiff is only a patnidar and as such has 
no title to the underground, that the defendants were.evicted by 
title paramount, namely, the Burdwan Raj, who in February 1913 
served a notice on the defendants or their sub-lessees informing 
them that they had no title to the underground and asking them 
to Stop work in the underground and that accordingly the defendants 
were obligei to take a prospecting lease from the Burdwan Raj on 
the rth Magh 1313 B. S. (February 1917). 

.The suit was instituted on the 31st August 1918, Thereafter 
in October rgrg, the defendants, it is said, have taken a regular 
mining tease of the underground from the Burdwan Raj. It is 
clear, however, that the incidents of this transaction can have no 
bearing on the rights of the parties as they were during- the 


period in suit. « 


The Subordinate Judge who tried the suit gave the plaintiff a 
decree substantially for the entire period in suit. Its correctness 
has not been challenged before us except as regards the view of 
the defendant’s liability on which he proceeded and in respect of 
which the District Judge has differed from him, On the -decree 
being thus given the defendants appealed to the District Judge; In 
the appeal the patni Kabuliat under which the plaintiff is alleged 
to be holding under the Burdwan Raj was produced on behalf of 
the defendant and was proved afid marked a: Exhibit X, being 
received as a piece of additig nal evidence. The plaintiff complained 
that the question of eviction by title paramount was not pat in 
issue in so many words and so he had no opportunity of meeting 
the point. On this the District Judge remanded the suit to the 
trial Court to determine two issues? one of which was issue No. 3 
and tife other an additional issue on the question of eviction by 
title paramount, 

Issue No. 3 was worded thus: ''Whether the plaintiff bad no 
title to the underground coal when he created the lease for the 
saine in favour of the defendant No.1 and his co-sharers? 
Whether the plaintiff has no title to the underground of the 
leasehold? Whether the defendant No. r executed the Kabuliat 
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under the representation of the plaintiff that he had such right cvi. 
and in honest belief in that representation ?" This issue had 1928. 
been decided by the trial Court in plaintiff's favour, but it was Jogen Pe 
now-to be decided again in the light of the terms of the document v. 
Exhibit X. The additional issue that was framed by the District  M*heth Chandra 
Judge was in these words: ‘Was there eviction of the defendants 
by title paramount prior to their taking a lease of the under- —— 
ground right from the Maharaja ?" 

The Subordinate Judge on remand found on the 3rd issue that i 

the patni Kabuliat Exhibit X was not the original patni Kabuliat , 
by which the patni was created but it was merely a confirmatory 

Kabuliat which was executed by the predecessors-in-interest , of è 
the plaintif by way of getting mutation of their names in the 

sherista of the Burdwan Raj, that the terms of the original grant 

not being in evidence it was not possible to ascertain whether the 

grant included minerals, that merely because the plaintif wab a 

patnidar itcould not be held tbat he was entitled to the under- 
.ground, that the defendants themselves being patnidars to the ° 
extent of about 15 annas cannot be said to have executed the 

darpatni Kabuliat in plaintiffs favour by reason of any represen- 

tation on the part of.the plaintiff as regards his title to the under- 

ground.and that they themselves had the belief that the plaintiff 

had such title. As regards the additional issue the Subordinate 

Judge ‘held that there was no eviction of the defendants by title 

paramount, that they never went out of possession or surrendered 

their tenancy under the plaintiff but that they attorned to the 

Burdwan Raj only with a view to facilitate their subletting of the 

lands which was in their contemplation, but the effect of that 

‘Attornment was not a renunciation of their character as dar-patni- 

dars under the plaintiff, though there was a sufficient claim or 
‘demand by the Burdwan Raj which, was the reason for their 

&dopting this course ;in other words by adopting this course, to 

use a homely phrase, the defendants only added a second string . . 
to their bow. EE 

" On the findings arriving befbre the District Judge (who was 
-the successor of the District Judge who :had made the order of 

remand), that learned Judge came to a series. of findings whicH, to 

my mind, do not seem to be altogether clear or reconcileable with 

each other, except one very definite finding at which he ultimately 

arrived and which he put down in the following words: “The 

legal dispossession by title paramount must be held to have taken * 
place in this.case with effect from the roth Magh 1323 B. S., 
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that is, the date of the prospecting lease" (meaning the prospecting 
lease which the defendants executed in favour of tbe Burdwan Raj 
in February 1917) On that finding the learned District Judge 
modified the decree of the trial Court by limiting it to the period 
down to the 18th Magh 1323 B. S. 

From this decree of the District Judge the plaintiff has 
appealed. The arguments that have been advanced on his behalf 
give rise to two questions: rst.whether the defendants are 
estopped from pleading that the plainiiff has no title to the under- 
ground, and and whether there has been an eviction such as would 
disentitle the plaintiff to recover. 


e» The first question must be decided upon the provisions contained 
in section 1x16 of the Evidence Act, The section as applicable to 
the case runs thus: “No tenant of immoveable property.........-«. 
shall during the continuance of the tenancy, be permitted to- deny 
that the landlord of such tenant had, at the beginning of the ten- 
ancy, a title to such immoveable property." The Judicial Com- 
mittee in the case of Musst. Bilas Kummar' v. Desraj Ranjit 
Singh (1) had occasion to consider the provisions of this section 
and what was.said by their Lordships in that case was this :— 
"Section 116 ofthe Indian Evidence Act is perfectly clear on the 
point and rests on the principle well established by many English 
cases, that a tenant who has been let into possession cannot deny. 
his landlord’s title however defective it may be so long as he was 
not openly restored to possession by surrender to his landlord.” 
This, however, it may be contended and indeed it has been’so 
contended, is not an exhaustive exposition of the section, as the 
case in connexion with which these observations were made was in 
which a tenant who had received a notice to quit never gave 'up* 
possession and yet denied his landlord's title. At the same time 
in the words of the section the estoppel operates only during the 
continuance of the tenancy. There has not been, it must be 
conceded, a discontinuagce of the tenancy in any of the modes by 
which a tenancy is ordinarily put an end* tg. Treating.the matter 
as a matter of fact only, all that*was done by the tenants, upon 
the findings of the Courts below, is that they took a prospecting 
leasé from the Burdwan Raj and this they did, as far as can be 
made out, without reference to the plaintiff and without giving him 
to understand that they would thenceforward hold not under him: 
but under the Burdwan Raj. As was pointed outin the cass of 


4)! (1915) 19 C. W. Ne 12073 1. Le R. 37 All, 557 :22 C. L. J. 516. 
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Parbutti Dassi v. Ram Chand Bhuttachirjee (v) in which the cir- Civi, 
cumstances were somewhat similar, mere payment of rent toa 1928. 
third party is not enough to determine the tenancy and disconti- 


—À 
i i : ..  Jogendra Lal: Sarkar 
nuance of the tenancy in such.circumstances must be satisfactorily 


B v., . 
proved by the party who alleges it. Now “a tenancy determines Mahon eae 
either by having run its prescribed course or by act of parties "e 3 


whilstitis running or by actoflaw. Instances of a determination 
of the first kind are where a lease is made for a certain period and 
that period. expires or where an event happens in itself uncertain 
(e. g- the death of the lessee or some other person), upon the 
happening of which the term is expressly limited. A determina- : 
tion of the. second kind is brought about by one..ofthe following 
acts; determination of the will (in tenancies-at-will), disclaifher 
and notice to quit (in yearly or ‘other periodical tenancies), surren- 
der, merger, and forfeiture (in tenancies generally), A determina- 
tion of the third kind i.e. by act of law only, results from the 
“operation of the statute of Limitation.” (Foa on Landlord and 
Tenant 6th Edition, page 649). An attornment to a third party is a 
disclaimer (Ibid p. 633) ; but ‘attornment’ in the sense in which the 
word is used and understood in English Law is not a mere agree- 
ment in favour ofa third party to pay rent, bute has been defined 
as "the act of the tenant’s putting one person in the place of ano- 
ther as his landlord”: Cornish v. Seare/] (2) per Holroyd, J. In the 
present case the tenancy of the defendant under the plaintiff has 
not run its prescribed course, nor has it been determined by any 
act of the parties or by operation of the statute, andin my judg- 
ment that tenancy was continuing at ‘the date of the suit. In 
connection with the question of estoppel, however, :there is another 
' epart of the section that has got to be considered namely the point 
` of time to which the denial world relate, It is true that the defence 
was that the plaintiff as patnidar had no title to the underground, 
and from that point of view the denial of title related to the 
beginning of the tenancy as well as to any other point of time, but 
the estoppel would operate only ds regards the denial in so far as 
it relates to the beginning of the tenancy and not to any other 
point of time. Though the tenancy may be continuing it is quite 
open to the tenant to plead and show that his liability to pay the 
rent has wholly or partially or fora time ceased. Such a plea does 
not amount to disputing the landlord’s title but: is really one ‘of 
confession and avoidance. One such plea is that of non-liability 
to pay the rent on the ground that the lessor’s title has been defeat- 


(1) (1879) 3 C..L. R. 526. ` (a) (1328) 8 B aC, 421 (476). : 
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ed by a title paramount orin other words that there has ‘been 
eviction by title paramount. In the case of a. complete eviction it 
is not quite easy to see the distinction as the question of continu- 
ance of tenancy and the question of. eviction by title paramount 
terminating the liability to pay the rent would go hand in hand. 
But in the case of a. partial eviction demanding not suspension but 
abatement of rent the distinction is quite apparent. That under 
such circumstances a plea of this description is available to the 
* tenant bas been held in cases both before and after section 116 of 
the Evidence Act came into being: Ammu v. Ramakrishna 
* Sastri (1) ; Gopanund Jha v. Gobind Pershad (2); Burn & Co. v. 
Rusko: Moyes Dossee (3) ; Mokun Maktoo v. Skumsool Hoda (4). 

The second question then comes up for consideration. Against: 
the covenant to pay the rent eviction by title paramount is a good 
defence. That defence obviously must be established by the party - 
wha, sets it up. For this proposition of onus no authority is needed.: 
‘Eviction by title paramount means an eviction due to the fact 
that the lessor had no title to grant the term, and the paramount 
title is the title paramount of the lessor which destroys the affect 
of the grant and with it the corresponding liability for payment 
of rent ; so that mere eviction from or deprivation of the use and 
enjoyment of the demised premises or part of them, whether such 
eviction be lawful or unlawful, is insufficient where the lessor’s 
title is not affected or called in question. To constitute a good 
defence in this case three conditions must be fulfilled. The evic- 
tion must have been from something actually forming part of the 
premises demised ; the party evicting must have a good title, and 
the tenant must have quitted against his will.” (Ibid, page 194). 

Of these elements the first is undoubtedly present and as 
regards last its presence on the facts is at the least extremely 
doubtful; but as regards the second elementit is impossible to 
hold that the defendants have succeeded in making it out. To 
constitute eviction forcible expulsion is not necessary: Hill v. 
Saunders (5) followed in Nooran Sardan v. Bimola Sundari 
Gupta (6). "It is not necessary that the tenant should go out òf ` 
possession, and if upon a claim being made by a person with title 
paramount he consents to*an attornment to such person to change 
the title under which he holds or enters into a new arrangement for 
holding under him, this willbe equivalent toan eviction and a 


(1) (1879) I. L. R. 2 Mad, 226. (2) (1869) 12 W. R. 109. 
(3) (1870) 14 W. R. 85. (4) (1873) a1 W. R. 5. 
(s) (1823) 4 B & C. 539. (6) (1912) 18 C, W. N. 552. 
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fresh taking," (Foa on Landlord and Tenant, 6th Edition pp. 194— 
195); Banku Bekari Ghosh v. Madan Mohan Roy (1); Ram Chandra 


Chatterjee v. Pramatha Nath Chatterji (2). But what the defen-. 


dants did amounts not to an attornment in favour of, but merely an 
agreement to pay rent to, the Burdwan Raj, as I have already said. 
Moreover as explained by Lord Denman, C. J., in Weale v. Maken- 
sie (3) title paramount is a title superior to those both of the 
lessor and the lessee against which neither is enabled to make a 
defence. This the defendants have failed to prove. The putni 
Kabuliat Exhibit X is not the original document creating the patni. 
It is dated 19th December 1918 only a few months prior to the 
enactment of Régulation VIII of 1819. Jt describes the status of 
the plaintiff's predecessors as being that of patnidars and neither 
adds to nor subtracts from the rights that they or their predecessors- 
. in-interest had as holders of the patni., The preamble to the 
Regulation gives an idea as to the nature of the patni taluks sueh 
as they were understood to mean in those days, but the mere use 
of the words 'patn? and ‘patnidar’ would not enable one fo judge 
the exact incidents of the tenures or the rights of the holders there- 
of to which or to whom the terms were applied. It is obvious 
that the terms of the, Regulation cannot be called in aid for the 
purpose of determining the incidents of a pre-Regulation patni such 
as the one in the present case. In my view it was for the defen- 
dants to show affirmatively that the Burdwan Raj and not the patni- 
dar bad the right to the ground, and that they have failed to dis- 
charge that burden. It hag been urged on behalf of the respon- 
dents that the fact that the Burdwan Raj is the superior landlord 
relieves them of the burden they have to discharge, but in this 
P cannot agree. 


In this view of the matter I'am of opinion that the effect of 
the grant made by the plaintiff in favoyr of the defendants has 
not been destroyed and that their liability to pay the rent therefore 
continued. 2 ` 

It is not necessary inthe present case to deal with the question 
whether in the absence of eviddhce as to the grant itself the 
plaintiff as patnidar can be held entitled to the undergroudd, a 
position that has been contended for on béhalf of the appellant 
on the gupposed authority ofthe decision in Rajeswar Prosad 
Bhakat v, Raja Bhupendra Narayan Sinha Bahadur (4). 


(1) (1921) 36 C. W. N, 143. (2) (1921) 35 C. L. J. 146. 
(3) (1836) 1 M-& W. p. 747 (759) 
(4) (1927) 46 C. L. J. 307 ; 33 C, W. N. 16. 
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SINE: The result is that in my judgment the appeal muss succeed, 
1928. I therefore allow the appeal, reverse the decision of the District 

logs ndra tal Sarkar’ Judge and restore that of the Subordinate Judge with costs in this 

v. . and the lower appellate Court. 
Mahesh Chandra : ‘ 

Sadhu, ' Cuming, J.~I agree. 

Le Muhėiji, FAs T. M. Appeal allowed, 

* . 


PRIVY COUNCIL. 


PRESENT :— Viscount Sumner, Lord Atkinson, Lord Sinka, 


. and Sir John Wallis. 
‘ : 
P. C. PURAN CHAND NAHATTA 
- 1937. . . 9. 5 
—À : à i " ‘ 
December, 5. ` MONMOTHO NATH MUKHERJEE, SINCE DECEASED; - 
— AND OTHERS.. 


[Ox APPEAL FROM THE HIGH Court OF JUDICATURE 
AT CALCUTTA.] 
` e 
Registration, validity of—Indian Registration Act (XVII of 1908), S. 35— 
“Persons executing the document”, meaning of—Conveyance executed by 
one attorney and admission of execution before Registrar by anothe? 
, attorney. . 

The word executing in the expression ‘‘persons executing the document” in 

S. 35 of the Indian Registration “Act, does not mean and mean only “actually 
signing." A document is executed, when those who take benefitsand obliga- 
tions under it have put or Wave caused to be put their names to it. Personal 
signature is not required, and another person, duly authorized, may, by writing 
' the name ofthe party executing, bring dbout his valid execution, and put him 
under the -obligations involved. Hence the words ''person executing". in the 
Registration Act cannot be Mead merely as “person signing." They mean some- 
thing more, namely the person, who by a valid execution enters into obligation 
under the instrument, When the appearance referred to in S. 35 of tHe Regis» 
tration Act, is for the purpose of admitting the execution already accomplished, 
there is nothing to prevent the executing person appearing either in person or 
i by any authorized and competent attorney in order to make T. valid 

admission, Dt i j^ 


re 


: Vor. XLVIL.| PRIVY COUNCIL, 


_ One Brojo Nath Sircar executed a conveyance on and September 1890, 
which was registered on gth May ISgI, Forsome reason the conveyance was 
signed on behalf of Brojo Nath Sircar by Joy Krishna Bose, purporting to act 
under a power of attorney dated the 20th June 1889. This power of attorney 
was not now forthcoming. When the conveyance came to be registerod, Brojo 
Nath Sircar again acted by an attorney, not Joy Krishna Bose, but another 
petson (namely, one Bepin Behari Banerji). It was now objected that under 


Ss. 34 and 35 and other sections of the Registration Act, the conveyance was. 


not validly’ registered, inasmuch as only Joy Krishna Bose, the person whose 
hand signed the conveyance, could appear as one of the persons executing it 
and that the appearance and admission by the second attorney (Bepin Behari 
Banerji), or, indeed, of Brojo Nath Sircar himself, would not suffice fora valid 
admission of execution of the conveyance before the Registrar : 

Held, overruling these contentions, that the registration of the conveyance 
was valid. The execution of the conveyance on the part of Brojo Nath Sircar 
was validly acknowledged before the Rogistiar by Bepin Behari Banerji, and 
therefore the non-production of the power of attorney held by the first attorney 
(Joy Krishna Bose) was immaterial, since the admission of Brojo Nath Sircar 
(acting through Bepin Behari Banerji) that he was bound by the deed, as 
executed, covered both the signature and the power of attorney to sign. 


Appeal by the Defendant from a judgment and order of the 
High Court, Calcutta, (Sir Lancelot Sanderson, C. J. and Rankin 
J. ), in its Appellate Jurisdiction, dated the 13th February, 1925, 
reversing an order of the same High Court (C. C. Ghose, J.), 
dated the 17th March, 1924, in its Ordinary Original Civil 
Jurisdiction, 

The material facts of the case appear from their _Lordships’ 
judgment, The case in the Court below is reported in 29 C. W. N. 
539 and 88 Indian Cases 33 

The main objection raised by the defendant-appellant to the 
plaintiffs’ title was that the conveyance, dated the 2nd September, 
*89o, under which the plaintiffs-respondents derived their title to 
the premises, was inoperative to pass title for want of due 
registration in accordance with the, Indian Registration Act, 
(III of 1877). 

Mr. Justice C. C. Ghose accepted this pbjection, agreeing with 
the finding of the Official Referee, but on appeal the learned 
Chief Justice, Sir Lancelot Sanflerson, and Mr. Justice Rankin 
rejected the objection of the defendant-appellant, and held that 
the plaintiffs had made out a good title to the premises. Hence 
this appeal by the defendant ta His Majesty in Council. 

With regard to the registration of the conveyance in question, the 
admitted facts may be shortly stated as follows :— 

On the rath September, 1888, the Registrar of the High Court 
held a public sale by auction of the property in dispute, and the 
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father of the plaintifferespondents purchased it, and i in pursuance 
of an order of the High Court a conveyance dated the and Septem- 
ber, 1890 was executed, 

The executants of the sale deed were Upendra Nath Bose and 
Brojo Nath Sircar, trustees under the settlement of Hari Mohan 
Sircar, On behalf of the said Brojo Nath Sircar, the deed was 


. "signed, sealed and delivered at Calcutta this 8th day of Septem- 


ber, 1890, by Joy Krishna Bose as the duly constituted attorney 
for and as the act and deed of the within-named Brojo Nath 
Sircar under a power dated the 2oth June, 1889, in the presence 
of Surendra Chandra’ Ghose, articled clerk to Babu Woomesh 
Chandra Banerji.” 

* The deed of sale was presented for registration by Radha Nath 
Sircar on the 20th September 1890, at the Calcutta Registry Office. 
(It may be observed that no point arose in the case in connection 
with the validity of the presentation for registration, vide the judg- 
ment of Sanderson, C. J. ; a9 C. W. N. at p. 548). 

The following endorsement by the Registrar shows the admis- 
sion of the execution of the deed on bekalf of Brojo Nath 
Sircar :— 

“Execution was also admitted this the sixth day of May 1891 
at the Calcutta Registry Office by Bipin Bihari Banerji, son of 
Umesh Chunder Banerji of Calcutta, solicitor, personally known to 
me as attorney for Brojo Nath Sircar under power authenticated 
by me on the and day of May 1891 and recorded as No. 373 
for 1891." 

The Registrar duly registered the deed of sale and the plaintiffs- 
respondents obtained possession of the premises in dispute, and 
had been in possession thereof ever since as absolute owners, * 

The defendant objected that nd title passed under the convey- 
ance, dated the 2nd September, 1890, because the deed was not 
registered in accordance with the provisions of the Registration 
Act, by or on behalf of Brojo Nath Sircar. It was contended that 
the deed was executed'on behalf of Brojo Nath Sircar by his 
attorney, Joy Krishna Bose, on the 8th September, 189o, and that 
the execution of the deed was admitted before the Registrar on 
the.6th May, 189r, by*another attorney of Brojo Nath Sircar, 
namely, Bepin Bihari Banerji, and not by the attorney, Joy 
Krishna Bose, and that therefore the registration of the deed was 
contrary to the provisions of the Registration Act. : 

Mr. Justice C. C. Ghose upheld the defendant's d 
concluding his judgment in the following words :— 
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“Tt ig the actual exécutants of the document who are required 
to appear "and the law nowhere requires for the purposés of regis- 
tration the appearance of persons'on behalf of whom a document 
purports to have been executed. This view is supported by the 
cases of Muhammad Ewas v. Brijlal(1)and Kesho Deo v. Hari 
Das (a). It follows, therefore, that execution of the document 
in question not having been -admitted by the actual executant, 
namely, Joy Krishna Bose, the Registrar of Assurances had no 
jurisdiction to register the document". 

The appellate Court (Sanderson, C. J. and Rankin J.) took the 
contráry view. 

The' learned Chief Justice, Sir Lancelot Sandérson, summed up 
iri thé following words :— 

"In'the first place, I am joi prepared to hold that Brojo Nath 
Sircar was nota person executing the document within the mean- 
ing ofséclion 35 of the Registration Act, as was conténded by'the 
learned counsel for the defendant. 

“In the second place, I am prepared to hold and do hold that 
if Brojo Nath Sircar had appeared personally before the Registrar 
and had admitted the execution of the deed by his duly constitu- 
ted attorney, Joy Kristina Bose, that would have been a sufficient 
córipliance with the provisions of the Act. 

“Tf that be so, and if' the appearance of Brojo Nath Sircar to 
admit the execution would have been sufficient, it was, in my 
judgment, competent: to Brojo Nath Sircar to authorize some person 
to appear on'his behalf before the Registrar and to’ admit the 
execution, as he undoubtedly did”. 

Mr, justice Rankin in the course of his judgment said as 
follows :— " 

"In my judgment, applying the language of the’ statute to the 
particular type’ of case before us, the*correct view is that the man 
whose namie has béen put to the document as evidencing his 
assent thereto, is the executant for the purpose of the section I 
have quoted from. That seoms to meto follow very plainly from 
séction 35. 

“In my judgment the attack upon thee title, which has been 
tade in the present case, if allowed for a moment, would upset 
registered titles throughout the whole of India. It seems to me 
that the endeavourto read the dicta, which have been cited to us, 
into the Registration Act, for the purpose of showing that an 


(1) (1877) Le R. 4 I. A, 166; L L. R, t All, 465. 
(2) (1899) I. L. R. at All. 281 F. B. 
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ibn admission or denial is a matter which has nothing to do with the 
1927. party really affected, cannot be sustained." P 
Puran Ch i De. Gruyther K. C, and Kyfin for the Appellant. 
Nahstta ` Lowndes K. C, and Dube for the Respondents. 
Mon motho Nath Their Lordships? judgment was delivered by 
Mukherjee, . Viscount Sumner: This appeal arises in a vendor's suit for 
* December, 5. specific performance of a contract, dated the zoth February, 


1920, for the sale of a house, No. 13, Marsden Street, Calcutta, 

* The appellant defended the suit on the ground that. he could 
not be required to accept the title offered to him, because (a) 
*the house was included in an outstanding and enforceable mort- 
gage, dated the 27th March, 1886, which constituted a blot on 
the title, and (4) because, partly by reason of the vendors’ failure. 
to produce a certain power of attorney, which ought to have 
been produced, and partly because the person, who appeared 
befqre the Registrar to acknowledge the execution of the convey- 
ance with which the vendors’ title began, did not satisfy the require- 
ments of the Registration Act, the title offered was incomplete. 
Ghose, J., upheld his obiection, but his judgment was reversed by 
by the High Court of Calcutta on appeal. . 


The facts are these. On the 29th April 3853, Hari Mohon 
Sircar executed a family deed of trust of sundry properties, which 
included the house in question, In 1879 his grandson, Brojo 
Nath Sircar, was a trustee, On the rgth May, 1879,a suit was 
brought against the trustees for the construction of this deed, for 
the ascertainment of the respective rights,of the parties interested 
thereunder, and for directions as to the administration of the. 
trust. "e 


By a decree dated the 31st August, 1885, it was declared inter j 
aÁa that Radha Nath Sircar, another grandson and one of the 
beneficiaries, was entitled to a one-sixth share of the surplus 
income of properties which included No. r3, Marsden Street, and 
after other declarations gnd directions it was ordered that the 
trustees should retain their costs of suit oft of the trust properties. 
Thereupon, and while further procéedings in the suit were still 
pending, Radha Nath Sircar mortgaged his one-sixth share on the 
a7th*March, 1886. This is the outstanding mortgage in question. 
On roth March, 1887, a further order was made in the suit for 
sale of No. 13, Marsden Street and other properties, in order to 
taise the money for payment of the trustees’ costs payable under 

° the decree of 31st August, 1885. The sale was duly held and the 
house was bought by the father of the present respondents, the 
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vendors tq the appellant, Pursuant tothe order of the Court the 
trustees, Upendra Nath Bose and Brojo Nath Sircar, executed a 
conveyance ‘accordingly on the 2nd September, 1890, which was 
registered on the 2nd May, 1891.* For some reason the convey- 
ance was signed on behalf of Brojo Nath Sircar by Joy Krishna 
Bose, purporting to act under a power of attorney dated 3oth 
June, 1889.** This is the document which is not forthcoming. 


When the conveyance came to be registered, Brojo Nath Sircar | 


again acted by an attorney, not Joy Krishna Bose, but another per- 
son. The objection taken is that only Joy Krishna Bose, the per- 
son whose hand signed the conveyance, could appear as one of the 
persons executing it so as to make the registration valid, and that 
the appearance and admission by the second attorney, or, indeed, 
of Brojo Nath Sircar himself, would not suffice fora valid admis- 
sion of execution of the conveyance before the Registrar. Accord- 
ingly, under the Indian Registration Act, 1877,t sections 34 and 35 
and other sections, the conveyance was not validly registered. It 
is evident that, if the execution of the conveyance on the part of 
Brojo Nath Sircar was validly acknowledged before the Registrar, 
the non-production of the power of attorney held by Joy Krishna 
Bose is immaterial since the admission of Brojo Nath Sircar that 
he was bound by the deed, as executed, would cover both the sig- 
nature and the power of attorney to sign. 


"In their Lordships’ opinion these objections fail. Radha Nath 
Sircar could only mortgage such interest as he took under the deed 
as declared by a competerft Court and the interest declared in the 
interim decree of 1885 was subject to further orders and directions 
to be given by the Court in further proceedings in the 
same suit to provide for pgyment of the costs of the suit 
itself. The mortgagee therefore toak subject to the sale, which was 
subsequently ordered, and the mortgage cannot prevail against 
the conveyance of 1890 or encumber the title to the house con- 


e . 
* Note : The statement ir their Lordships’ Judgment that the conveyance was 


registered on the and May 1391, i3 nowaccurate. The and May is the date on 
which the power-of-attorney in favour of Bepin Bihari Banerji was authenticated 
by the Registrar, and the conveyance in question was not registered till the oth 
May 1891, when the certificate of registration was endorsed thereon. (vide the 
the repert of the case in 29 C. W. N. at pp. 542, 548, and Ss. Go, 6:, of the 
Registration Act. 
K.J. R, 
* * The goth June is obviously a slip for the zoth June.—K, J. R. 
+ See now the Indian Registration Act, 1903 (Act XVI of 1908).—n, J. R, 
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veyed.. The principle laid down in. Chatterput Singh Y, Maharaj 
Bakadur (1) applies equally to the suit now in question as to the 
case of a suit for administration of the estate of a deceased person, 
which was the matter then before their . Lordships. No reasonable 
ground for distinguishing it has been pointed out. x 
By gection 35 of the Registration Act registration is directed 
when certain persons have appeared, have been duly identified, and 
have admitted the execution of the document propounded, and the 
.necessary persons are “ the persons executing the document.” The 
appellant contends that i in these words executing means and means 
only “ actually signing.” Their Lordships cannot accept this. A 
document i is executed, when those who take benefits and obligations 
under it have put or haye caused to be put their names to it. 
s Persona] signature is not required, and another person, duly authori- 
sed, may, by writing the name of the party. executing, bring about 
his valid execution, and put him under the obligations involved. 
Hence the words “ person frscuting" in f the Act cannot be read 
merely #3 “person signing." They mean something more, namely 
the person, | who bya valid execution enters into obligation under 
the instrument. When |! the appearance referred to is for the pur- 
-pose of admitting « the execution already accamplished, there is 
nothing t to prevent the executing person appearing either in per- 
son or by any authorised and competent attorney in order to make 
a valid admission. Their Lordships have failed to find in the 
scheme of the Act anything Tepugnant to this construction, Any 
other would involve risk of confusion apd might even defeat the 
statutory ‘procedure by multiplying the persons, who have to be 
traced and induced to attend, either by themselves or by some 
representative. * 
Their Lordships will accordingly humbly advise His Majest 
that the decree appealed from should be affirmed and that this 
appeal ought to be dismissed with costs, we 
` Downing, Middleton & Lewis : Solicitor for the Appellent. 
H. S. L. Polk: Solicitor for the Respondents, : 


K. J. R. . Appeal dismissed. 
(904) L. R. 32 I. Al 
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_ Present $ Viscount Sumner, Lord Atkinson, Lord Sinha. 
* Sir John Wallis, and Sir Lancelot Sanderson. 


SUNDER MULL AND ANOTHER 
0. 


SATYA KINKER SAHANA AND OTHERS, 


[ ON APPEAL FROM THE HicH COURT OF JUDICATURE AT PATNA,] * 


Hindu Law—Joint Hindu family—Karta's authority to berrow—Onus of" 


£roof —High rate of interest—Compound interest and rests—* Reasonable 
commercial term" —Roidence of previous borrowings. n 


It is now well settled that the authority of Kartas of a Hindu Joint family to 
bortow on the security of family property isa limited one, and, in the case of 
a loan to them, the burden of proof in the first instance rests upon the lender to 
show that both the borrowing and the terms were within the authority which 

In the suit now under appeal to His Majesty in Council, the kartas of a 
Hindu joint family executed a mortgage bond in favour of the respondents fora 
principal sum of Rs. 12,000, at compound interest at 15 per cent per annum with 
yearly rests. Before the Privy Council there was no contention that the money 
was not borrowed for necessity, and the only question for decision was, whether 
the ferms, namely, the rate of interest and the rests and the compound interest 
were in excess of the kartas’ authority or not. Their Lordships held that the 
initial oaus, which rested on the mortgagees of showing that the transaction in 
the form which it took was not in excess of the kartas’ authority, had been 
discharged, and that sfom the qoidence in the case, the interest and the terms 
of the loan were brought within the kartas’ authority as being such terms as it 
was reasonable and proper for them to incur at the time and under the circums- 
tances, for the purpose of obtaining the loan in question. They were “reasonable 
commercial terms.” . 

The question of compound interest cannot be regarded as entirely separable 
from the rate of interest, Compound interest at a moderate rate may not 
necessarily be oppressive and similarly compound interest with infrequent rests 
may not be oppressive, where compound interest coupled with a high rate of 
interest and with frequent restsenight be In excess of any authority which the 
kartas could have. The whole cosditions and terms of the lending have to be 
regarded together. 5 

There is no rule, when the terms of a loan to a karta are challenged, tp lean 
to their reduction, orto presume that simple interest must always be judicially 
preferkble to compound interest, or that rates of interest, because they might 
seer high in England, must be unreasonable in India. Compound interest is 
common and may often be necessary and proper in India under the circumstances 
of that country. ''The matter is not one upon which, one way or the other, 
their Lordships’ Board has ever decided that there isa presumption.one way.’ 
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Nasir Begum v, Rao- Raghunath Singh (1) ; Ram Bujhawan Prosad Singh v. 
Nathu Ram (2), and Radka Kishun v. Fug Sahu (3), discussed and. distinguished, 

The expression ‘to borrow upon reasonable commercial terms’ (in Lord 
Phillimore’s judgment in Nasir Begum’s case (1) issimply used in contradim , 
tinction to such terms as would be in excess ofthe necessity and therefore in 
excess of the authority of a manager of a .joint Hindu family. ‘Commercial 
terms’ is obviously a relative expression. They are relative to the time and the 
place, the country and the part of the country, where the money is borrowed, 
the kind of security that is offered for tho loan, the possibilities of realising such 
security, the supply of capital and the opportunities of finding persona willing to 
lend for possibly a considerable time. The word ‘commercial,’ in relation to 
parties who do not belong to a commercial community, and to transactions 
which no one would call mercantile, must be understood asa comprehensive but 
corwenient expression for such terms as can be arranged freely between borrower 
and lender under the circumstances of the particular case. ; ] 

The above interpretation of Lord Phillimore’s words, ‘to borrow upon ressor 
able commercial terms’, is equally applicable to the expression ‘commercial 
raids’ used by Lord Dunedin in Radha Kiskun v. Fug Saku (4). 

The judgment of Lord Dunedin in Radha Kishun’s case (3) does hot bear 
the interpretation that, where a karta hes previously borrowed under other 
instruments, but on similar onerous terms, this cannot be evidence that the 
borrowing on the occasion In question wasa reasonable and proper transaction 
and therefore not in excess of his authority, - 

Semble ı Where all the evidence is in, the anaoa of burden of proof 
is not of much importance, as the Court has then to decide upon the whole 
evidence. 

Appeal bj the Defendants, by special leave, from a judgment 
and decree of the High Court, Patna, (Das and Macpherson J].), 
dated the 28th July, 1923, in substance affirming a decree of the 
Additional Subordinate Judge of Hazaribagh, dated the sth August, 
1920, MR. 

The material: facts of the case appear from the judementot 
their Lordships. 

. By the terms of ‘the special leave the appeal was confined to 
the question whether there was legal necessity for the loan, for 
recovery of which the plaintiffs sued, being borrowed at the rate of 
interest and upon the terms provided in the mortgage bond of the 
sth of December, 1997. 

At the hearing of the ‘suit the plaintifs proved the consideration 


(1) (1919) L. R. 461. A. 145; L L. R. 41 All. 5715 30 C. L. J, 86. 0 "77 
(2) (1923) L. R. 50 1. A, 14 5 l. L, R. 2 Pat, 285; 38 C. L, J. 25. 

(85) (1924) L. R. 51 L A. 373; L L, R, 4 Pat. 19, i ` 

- (4) (1924) I. L. R. 4 Pat. 19 (22). 
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for the loan and its necessity, and thoy also proved that it was 
borrowed chiefly to pay off a loan to the Chota Nagpur Banking 
Association, Limited, who were charging a higher rate of compound 
interest with six monthly rests, The defendants neither suggested 
in cross-examination nor gave any evidence that the family could 
have borrowed the money they required ata cheaper rate from 
any one else, 

Upjohn, K. C. and Macaskie for the Appellants. 

De Gruyther, K. C. and Raikes for the Respondents. 

Their Lordships’ judgment was delivered by 


" Viseourit Sumner :—This case comes before their Lordships 
upon special leave to appeal, by which the question to be discussed 
was-very carefully limited. In December, 1907, the kartas of the 
six branches of a Hindu joint family, of which the present defen- 
dants were members, executed a mortgage bond in favour of the 
present respondents for a principal sum of 12,000 rupees, with 
interest at 144 per cent..per mensem, that is, r5 per cent. per 
annum, with the provision that if the interest was not paid“ year by 
year it should be treated as principal and compound interest at 
the same rate should be charged up to the date of payment, 


The suit was commenced in 1919, when à large sum had 
accumulated due, since no interest had been paid at all ; 37,000 
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rupees were then outstanding. It was for the purpose of realising - 


the security, and the answer made by the members of the joint 
family, who defended it, was both that the money was not borrowed 
for necessity ; that the terms, namely, the rate of interest, and 
the rests and the compound :interest were not justified by neces- 
sity ; and therefore that it was not within the authority of the 
kartas to impose this burden upon the property; in which they were 
interested, 


By the terms of the leave given, the argument is confined to 
i the latter. point, that is, whether the terms as to rate of interest, 
rests, and simple or compound intesest wero 4n excess of the kartas’ 
authority or not, 

Two things are well settled. : that the authority of kartas to 
' borrow on the security of family property, isa limited one, and 
that, in the case of à loan to them, the burden of proof in the first 
instance rests upon the lender to show that both the borrowing 
and the terms were within the authority which kartas can exercise, 

What is said here is first of all that the lenders made no 
‘serious or successful attempt to discharge that onus of proof, and, 
secondly, that such evidence as they gave, even if a prima facie 
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discharge, ought to be disregarded in view of three dans deci- 
sions of their Lordships’ Board. 

There can be no doubt that when a case does not rest upon 
burden of proof alone, that is to say, where evidence has actually 
been given, attention must bé patd in the first instance to what the 
witnesses have said and what evidence has been adduced: If that 
is credible and acceptable, further questions may never arise, for it 
may establish the necessary proposition that the transaction if the 
form which it took was not in excess of the kartas’ authority. ` 

In this case, evidence was given of this chàracter, The vakil, 
who negotiated the loan, was called and gave evidence ofthe pur-, 
pose or one of the purposes for which it was wanted, which was to 
clear off prior mortgages which had been entered into in the previ- 
ous two or three years with a local Bank on even more onerous 
terms. “The interest," says this witness, Mr. Banarji, “which they 
were to pay at the Bank," which means which they had to pay to 
the Bank, “was higher than 15 per cent, At that time the Bank. 
used to charge ‘compound interest with six-monthly rests.” This 
was not qualified in any way. The instruments themselves were 
proved. The comment on the fact that, when those instruments 
were proved by efficials from the Bank, they were not asked to 
give any general opinion about the prevailing rate of interest or 


. the terms current inthe distnct, appears to be an unnecessary 


criticism, because the evidence of Mr, Banarji upon the point is 
uncontradicted, and it was acoepted by the learned Subordinate 
Judge. It is true that he found the, issue in question not with 
reference to an excess of the kartas’ authority but with reference to 
the defence pleaded under section 16 of the Indian Contract Act, 
which is often raised in these cases, He disposed of it by sayings 
"there is nothing in the evidence to show that the rate of interest 
stipulated in the bond in suit is hard and unconscionable, nor can 
it be said that it is penal.” " 

There was nothing to bring. the present contract within the 
purview of section 16 of the ' Indiam Gontract Act, and their 
Lordships are of opinion that, uponethe evidence given at the .trial 
and already quoted, the plaintiffs would be entitled to the rate and 
terms of interest claimed" by them. 

In the High Court this question does not appear to have been 
even argued, so that their . Lordships have no assistance from the 
learned judges upon the point, but there i is no trace. of any dissent. 
Unless the decisions that have been cited produce contrary result, . 
their Lordships think that the mortgagees discharged the burden 
of proof ; that the evidence was such as it was proper for the Court 


o 
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to accept as credible evidence ; and that it is nbt open to criticism 
merely because it did not go further. Upon that the case is proved, 
and the interest and the terms of the loan have been brought 
within the kartas’ authority as being such terms as it was reasonable 
and proper for them to incur at the time and unler the circumstan- 
ces, for the purpose of obtaining this loan, which it has now to be 
accepted was borrowed for necessity. 

Their Lor ships, however, must deal with the three cases cited, 
which require close examination. They are binding upon their 


Lordships and, of course, must be loyally followel in their, 


application, 

The first is Nazir Begam v. Ruo Raghunath Singh and 
Others (1), In that case, upon a challenge of the reasonable- 
ness and propriety of the rate of interest and the terms, viz., 3734 
per cent, interest and comno1nJ interest, Lord Phillimore reasoned 
as follows, First he lays dow the principle above stated as to the 
authority of the kartas. Next he says that the High Court was 
justified in finding that a mortgage upon such term: ‘as those 
contained in the document sue 1 on was an unnecessary extravagance, 
the lanis charged being of such value as to make the security 
ample. Then he proceeds: “It remains, therefore, that. there 
was necessity, and in virtue of that necessity. authority to borrow 
upon reasonable commercial terms, anl that the mortgage stands 
as good security to that extent, but that all terms of the mortgage 
in excess of this necessity are outside the scope of the authority. 
What the particular rate ¿of interest should be and whether the 


money could have been borrowed at simple instead of compound 


interest are matters of detail upon which the High Court, with its 
"loca! knowledge, can well be left to decide, and their Lordships 
are not disposed.to interfere with the decision upon points such 
as these.” He then passesto a sentence in the judgment under 
appeal, in which the High Court, in fixing simple interest at ra 
per cent. per annum as the proper rate, appear to have been guided 
by the view that the «matter was entirely in the discretion of the 


* Court,-and, having negatived that, says s “Their Lordships do not 


think it safe to rest their decision upon the supposed discretion in 
the Court or an inference by the Judges as to the sum which wpuld 
be sufficient to compensate the mortgagee. In their view, as already 
stated, the question is one of the authority ofa manager ofa joint 
Hindu family, and, itis because their Lordships. agree with the 


. High Court that this authority was exceeded to the extent already 


(1) (1919) L. R. 45 I. A. 145. 
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P.C. stated, that they ‘coiieur in the conclusion at which sthiat Court 
rar. arrived. i i 
Sunder, Mull . Their Lordships would TA upon this opinion, m no 


Satya Kinker Sahana evidence being called on either side, instead of sending the case 
idm odiis. back to India, a dilatory and expensive course, ‘or dismissing the 
RC suit so far as regarded the interest upon the ground that the .party, 

who had to prove that part of his case, had failed to prove it at all, 

the Board adopted the figure which had been arrivgd at by the 

High Court and the decision as to simple or compound interest, not 

because they rested on evidence, for there :was none, but because, 

in spite of the misapprehension as to the powers of the High Court, 
it *established the reasonable rate and terms in the view of judges 
better acquainted with the locality, its usages, its necessities and 
facilities, than their Lordships could be. : 


“With regard to the expression “to borrow upon reasonablé 
commercial terms," those worls are simply used in contra listinc- 

M tion to such terms as woul 1 be in excess of the necessi ty and tliere- 
fore in excess of the authority, Excess of the necessity of coursé . 
relates to terms that are available, because, if you must "borrow 
(#hich is assumed ‘on this appeal) and therefore«must pay interest; 

it cannot be in excess of the authority on that occasion to pay the 

terms that are necessary, when more moderate terms are jot 
available. "Commercial terms" is obviously a relative expression; 
‘They are relative to the time and the place, thé country afd thé 

. part ‘of the country,’ where the money is borrowed, the kind of 
sécurity that is‘ offered for the loan, the possibilities of réalising 

'guch security, the supply ‘of capital and the opportunities of ' ‘finding 
persons willing to lend for possibly a considerable time.’ "Thef 
‘cétmot’ be confined, as in this country they might bé confined, to 

|” würiething connected with a, publicly announced and official raté 
or interest for loans génerally, or to a current rate generally allowed 

upon the highest security in financial transactions, such as an issié 

oft ‘debentures, or to something regulated? by the day to day supply 

of thoney and by-facilities for shoft loans, Their Lordships think ^ 

that the word "cofainercial" must be understooJ, in a case like tliis, 

of. a community, Which is not a Commercial ‘community, and of 
transactions which no one would call mercantile, as a comprehensive 

but convenient ‘term for such terms as canbe arranged freely be- 

‘tween borrower and lender under the circumstances of: the 

e particular case. ' ; f f oe 4 


The same expression was used by Lord Dunedin in the subse- 
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quent case of Radka Kiskun and others v. Jag Sahu and others(t), 
ina slightly different connection. On page 281 he speaks of. the 
interest charged as being“far in excess of commercial rates," but 
their Lordships, taking these two passages together, and having 
regard also to the fact that such experience as their Lordships may 
have of this country and its business cannot be assumed.to apply 
equally in India, are of opinion that no more is meant.by Lord 
Dunedin's phrase than was meant by Lord Phillimore’s. 

‘The next case. cited was Ram Bujhawan Prosad Singh asd . 
Another v, Nathu Ram and others (2). In that case again there was 
no.evidence on the point in question. The Trial Judge had found ° 
that.simple interest at the rate of r.per cent. per mensem was.a 
fair commercial rate in the absence of special. circumstances justi- 
fying a higher rate—whether that is a quotation from the judgment 
of:the Subordinate Judge or whether it is a summary: of it does .not 
appear. from the report—and thereupon, considering that the lender 
had not proved that there was any necessity to borrow at the . rate 
of interest stated in the mortgage deed, the Board was content once 
more to adopt the conclusion of the Indian Court as an authority 
better qualified to know what was proper in India than their Lord- 
ships themselves, in spite of the fact thatin that case also the 
:Subordinate Judge had had before his mind Section 16 of the 
Contract Act and not the question of the kartas’ authority, which 
Jad begn- the basis of the argument at their Lordships’ Bar, . .. . 
“+ Up to that point no, attempt was made in these cases to 
discriminate between rate of interest, simple.or compound interest, 
and rests. The decision of the Indian. Court had been in favour 
of.simple interest, and it was adopted without comment by their 
»Lordships. ; 

.. & slightly different point has been made upon the third case 
Radka Kiskun | amd Others v. Jag Sahu and Others (1). 
Here the mortgagor wasa Hindu widow. The mortgage stipula- 
ted for ‘34 per cent. compound interest with half-yearly rests, 
and when Lord Dunedin deals with this Me says at page 281, in 
the passage already shortly. referred to :—'' But, when there is no 
evidence and itis evident on the. face of the document that 
the interest charged is far in excess of, commercial rates, then 
undoubtedly. the lender has not discharged his task. For these 
reasons . their Lordships are of opinion that the. judgment of the 
High Court cannot be supported, on the grounds given.” Pausing 
there, one must remember that’ the question of compound.. interest 
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cannot bé regarded as entirely separable from the rate of interest. 
Compound interest at a moderate rate may not necessarily be oppres- 
sive and similarly compound interest with infrequent rests may not 
be oppressive, where compound interest coupled with a high rate of 
interest and with frequent rests might be in excess of any autho- 
rity which the kartas could have. The whole conditions and terms of 
the lending have to be regarded together. When Lord Dunedin pro- 
ceeds to say: “ It is evident on'the face of the document that 


‘the interest charged is far in excess of commercial rates" this is a 


decision; which applies to the particular borrowing which was 
before the Board in that case and'does not lay down a. general 
rule with regard to all instruments or in particular with regard to 
the present one. Then he goes on: “ The plaintif? Counsel 
urged that if this view should prevail the judgment of the Subordi- 
nate Judge shouli not be restored ‘simspliciter,* but the case should 
be remitted for further enquiry, and he called. attention to the fact 
that certain evileice proffered was refu:ed by the Subordinate 
Judge asun recessary, and that a petition of the High Court for 
allowance of thi. evi lence was not dealt with, as in view ' of the 
finding of the High Court it became unnecessary to deal with it. 
Now this evi le: ce i» questio? consisted of the production of two 
bonds granted by the same wilow borrowiig at a high rate ‘of 
interest and decree obtained om one of the bonds and the tender 
of a witness to speak to the execution of one of the bonds, Their 
Lordships do not think that a remit is necessary. Evidence simply 
that on one other occasion the widow had borrowed at high interest 
is not in any way conclusive as to what she might have done on the 
occasion in question, and as no other evidence was tendered their 
Lordships think that the Subordinate Judge was justified in saye 
ing as he did that ‘there is no evitence adduced by the plnintifts to 
show that pressure for repayment of the amounts due on them 
was so great as to compel Bhchu Kuar to agree to pay componnd 
interest at 24 per cent. with a six-monthly rest'" That passage 
has been relied upon fôr the parpose of making out the conten- 
tion that as the evidence here consjsts of other borrowings by the 
same kartas a year or two previously, with proof of the execution 
of the bonds wom constuft* that these kartas in the previous cases 
may not have acted as much in excess of their authority as in the 
present-case. Non constat also that the same rate of interest Óbtain- 
ed on another bond by the same party and even though judicially 


® Means, without any qualification.—Ed. 
ee It is not evident. A phrase often «used. to show, that an alleged inference 
isnot deducible from given premises—Ed. 
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decreed would apply, to bind others. It might be evidence of the 
pressure of necessity on the actual borrower herself, but it would not 
also be evidence to show that in another transaction it was a proper 
rate and terms binding upon other parties, Their Lordships do not 
consider this to be the meaning of Lord Dunedin's judgment. The 
application made was that the Board should not either adopt the 
conclusion of the Indian Court or treat the case as one in which no 
evidence had been given, but should send it back in order that 
'evidence might be given which had been, as it was said, wrongly 
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left out of account. The Board considered that the Subordinate . 


, Judge was justified in treating the evidence as such that, if given, 
it would not have influenced his mind, but this depended on what 
the evidence was and who gave it, and could not be a guidé in 
future cases, ` They declined, indeed, to give the lender a further 
opportunity of getting the same or another judge to accept it, but 
they did not: lay down the rule that, where a borrower has previous- 
ly borrowed under other instruments, but on similar onerous terms, 
this cannot be evidence that the borrowing on the octasion in 
question was a reasonable and proper transaction. Their Lord- 

- ships therefore think that the argument fails in so far as it is direct- 
ed to show that on fhat authority the evidence given in this case 
was not sufficient. 


The remaining observation is this, In all the cases cited theBoard, 
instead of presuming in default of evilence to lay down for itself 
that judicial notice should be taken of terms of borrowing and rates 
of interest, which would be within the authority of a particular karta 
somewhere in India, was content, in each case, to accept the deci- 

_ sion of the local Court as being at any rate better informed on such 
**a subject than their Lordships can be. In the present case, their 
Lordships have a decision of the local Court. It is quite true that 
the decision on this occasion is the other way. The local Court 
has given its decision upon the evidence, and has not reduced 
either the terms or the rate, but their Lordships can see no reason 
why the importance ofthe experience of the Indian Court in sup- 
plying their Lordships’ lack of knowledge is not equally great in the 
one case'as in the other. There is no rule, which their Lotdships 
can discover, which binds them, when the'terms of a loan are ehal- 
lenged, to lean to their reduction, or to presume that simple interest 
must always be judicially preferable to compound interest,. or that 
rates, because they might seem high here, must be unreasonable 
in India. Compound interest is common and may often be neces- 

` sary and proper in India under the circumstances of that country. 
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PO . The:matteris not one upon which, one way or the other, their 
1927.. Lor ships’ Board has ever decided that there is a presumption one 
g Der XE dii way . Accordingly, their Lorlships think that, even if evidence . 
had not been given, they would be acting strictly in accordance . 
US with the previous cises in declining to take it’ upon themselves to. . 
Viscount Sugwwer. decide the rate and terms of interest, and in holding. that ‘they. 
pee should accept the decision of the Subordinate Judge, 
' For the purposes of the point in question there is no aabstantial 
* difference between his finding—that the terms are not- hard, uncon- 
scionable or penal—and a finding that they were - reasonable , com: 
^ mercial terms, as their Lordships understand the .expression, but | 
they; hold further, in view of the  evidence.that .was - given; 
which they can see no. reason for disregarding, that enough. was 
proved to discharge the onus of proof, and to justify a «decree in 
favour of the mortgagees when no evidence in answer was given... 


‘Their Lordship; will humbly advise His Maje ‘that ` this 
‘appeal should be dismissed with costs. : 


° . " Wicholson, Graham & Jomes : Solicitors for the Appellants. 
.. Watkins & Hunter : Solicitors for the Respondents. u 
X.J. R. . -— qM dismissed: 
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Satya Kinker Sahana 


PRESENT : Viscount Haldane, Lord Shaw, and 


Lord Warrington of Clyfe. — SR ES 
i ] . = 
T ANDRAHENNEDIGE DINOHAMY AND ANOTHER 
— f 9. . 20:07 
1927. ; 
w . WIJETUNGE LIYANAPATABENDIGE. i 
Funo, 16. aoo BALAHAMY AND OTHERS, 


A - " e... vue om 
- [ ON APPEAL FROM THE SUPREME COURT OF CEYLON.| | 
. 
Marriage —Concudinage-Cokabitation as man and we fer a dong gerini— 
Presumption of marriage. ° 

^ There is & presumption in favour of marriage rather than ‘of  concubinage. 

Where a man and woman are proved to have lived together as ^man and: wife, 
. the law will presume, unless the contrary be clearly proved; that they were 

living together in consequence of a valid -marriage, and mot ina .stațe'tof 
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concubinage ; Sastry Vélaider Aromegary v. Sembecutty Vaigalie (1) followed. P. C. 
De Thoren v. Altorney-General (a3) and the Breadalbane case (3) referred to. 1927. 
i i i ited wn 
Where the parties constantly, continuously, and openly, lived and cohab P Andrakenriedige 
together for twenty years in the same house as husband and wife, and had nine Dinohaniy 


children, and were regarded and recognized as man and wife by their relations f 
and friends and by all who knew them, and throughout their cohabitation they Wituoge È ide Pia 
stood to each other in the relation of husband and wife, all the family functions ° 
and ceremonies being conducted on the footing alone that they were man and 
wle: . 
Held, that these facts (in tho absence of any countervalling circumstances) 
afforded clear and conclusive evidence of marriage and the legitimacy of its e 
offspring. 
Appeal by iiis Opposite Party. ° 
Thé material facts are given in their Lordships’ judgment, which 
was délivered by 
‘Lord Shaw :—This is an appeal raising the question of the 
„Validity of a Singhalese marriage. A petition was presented by'the 
respondents in the District Court of Tangalla in Ceylon for letters 
of administration of the estate of one, who for short may be called ` . 
Don Andris de Silva, Don Andris died on the rst September, 
1921. The application was made, upon the 14th December of 
that year, by Singho Appu, the son-in-law of the deceased Don 
Andris, Don Andris died intestate, : 
The family history of Don Andris was that he had been regu- 
larly married in 1835, having as issue the daughter who, through 
her husband Singho Appu, now claims his whole estate. This 
first wife died in May, 19oo. 
/— Then in 19o1, and for a course of twenty years until 1921, when 
Don Andris died, the proved family history was as follows :— 
" ' He married one, Balahamy, with the procession, the giving of 
gifts and other ceremonials familiar to the law of Ceylon. There 
was, however, one omission, namely, that the marriage was not 
registered, and in that sense the marriage was irregular. But 
régistration, however important, was not,by law essential. Don s 
Andris and she lived together as apparently man and wife for these 
twenty years. During that petiod she bore him nine children, 
of whom eight are still alive. The father and mother and children 
all.lived together as one family. At the time of his death she 
and the eight surviving children were living in the family house. 
By the law of intestate succession in Ceylon, the estate of the 
deceased would have been divided, one half to his widow and the 
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other half equally among the nine children, namely, her , eight, and 
the respondent, the child of the first marriage. 

"The respondents claim that this law of succession operates. 

The appellants, however—Singho Appu and his wife—deny to 
the respondents any such right of succession. They maintain that 
Balahamy was not the wife of Don Andris, and that all her children 
were illegitimate. They accordingly claim that Dinohamy succeeded 
to the whole estate. 


In the circumstances mentioned it is not to be wondered at 
that, when on the r4th December, 1921, letters of administration 
were granted to the appellant, Singho Appu, as son-in-law -of the 
deceased ani husband of Dinohamy. the daughter by the first 
marriage, he considered it expedient to do something to fortify a 
claim to the estate. For the result of success in his application 
would be that the appellants would be able to disinherit and eject 
from the family home the first respondent and her eight children, 
A deed,,purporting to be a deed of agreement, was accordingly 


prepared, It was male ready by the 18th December, namely, 


four days after letters of administration ; and it was executed on 
the 23rd December. 

It is sufficient to say of that deed that the estate was declared 
wholly to belong to the appellant Dinohamy, the daughter of the 
first marriage. A certain portion of the property, however—about 
one half—was to be given by her as a donation to the eight children; 
and the deed entirely disinberits their mother, who, as the widow of 
Don Andris, would have succeeded to the other half. It not only, 
however, does this, but it further states that Don Andris had "lived 
with the said Balahamy as his mistress and not having legally, 
married her, eight children were bogn to them." She is accord- 
ingly, as'stated, entirely disinherited by the alleged agreement, 

There are only two real questions in the case :— — 


. First, was Balahamy married vendas to dli law of Ceylon A 
Don Andris ? .. 

Secondly, are her or her children’s rights affected by the deed 
of agreement ? i 

The strength of the appellant's cgse—there being a total conflict 
between the witnesses on the one side and those on the otHer—is 
that the District Judge believed the appellant's witnesses. Om the 
other hand, the two judges of the Supreme Court of Ceylon, by 
their judgment dated the 18th December, 1925, reversed the 
District Court's judgment, and on both the points in issue differed 
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from the learned Judge, disbelieved the witnesses*of the appellants, 


‘and believed those of the responderits, 


It is not disputed that according to the Roman Dutch law 
there is a presumption in favour of marriage rather than of concu- 


~“ binage; that according to the law of Ceylon, where a man and woman 


are proved to have lived together as man and wife, the law will 
piesuine, unless the contrary be clearly proved, that they were 


" living together in consequence of a valid marriage, and notin a 


state of concubinage. 

' A judgment substantially in these words (Sastry Velaider 
Aronegary v. Sembecuity Vaigalie (1), was pronounced by this Board 
through Sir Barnes Peacock, Sir Barnes discusses the law with some 
fullness quoting among other cases the opinion of Lord Cairns in 
De Fhoren v. Attorney-General (2) and making reference to the 


* * Scotch leading case, the Breadalbune case (3)* 


Since the Breadalbane case (4) has been mentioned it may’ be 


" expedient to note these sentences from the judgment of Lord 


Cranworth therein :— 


"Marriage can only exist as a result of mutual agreement. The 
conduct of the parties and of their friends and neighbours, in 
other words, habite'and repute, may afford strong, and in Scotland 
attending to the laws of marriage there existing, unanswerable 
evidence, that at some unascertained time a mutual agree ment to 
marry was entered into by the parties passing as man and wife. 
I cannot, . however, think it correct to say that habite and repute 
in any case make the mZtriage. Repute can obviously have no 
such effect. 

"It is, perhaps, less inaccurate to speak of habite creating 
marriage if by the word ‘habite’ we are to understand the daily 
acts of persons living together, which imply that they consider each 
other as husband and, wife, andit may be taken as implying an 
agreement to be what they represent themselves as being. It seems 


` to me, however, even here to be an improper use of the word to say 


that it makes marriage. The distinction i is, perhaps, one rather of 
words than of substance ; but I prefer to say that habite and 
repute afford by the law of Scotland, as, jndeed, of all countries, 


* Qwing to similarity of names, the reporters in 1 A. C, 686 and 6 A. C. 364 
were misled in giving the wrong citation to the Breadalbane Case, and the error 
has efept into their Lordships” present . judgment. The reference should be tom 
L.R.:H.L.So 182 —— " K. J. R 

(1) (1881) 6 A. C. 364. (a) (1876) 1A. above 
(3) (1867) L, Re r H, Le Se. 182, 
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evidence. of marriage, always strong, and in Scotland, niece met, 
by counter evidence, generally conclusive.” , 

Whether this distinction be merely one of words sakes than 
one of, substance does not, in the present. case, really;arise ; because 
in their Lordships’ opinion the evide nce.in this case..comes:.up to 
the full measure of what would be demanded either in England or 
in Scotland or Ceylon,.. namely, itis unanswerable and - conclusive 
evidence, 

The parties lived together for twenty years ip the same > Jon 


end.. eight- children were born to them, The husband during his 
e x = 


life recognised, by affectionate provisions, his .wife..and children: 
The evidence of the Registrar of the District shows that for a . long 
cottrse of years the parties were recognised as, married citizens, 
and even the family functions and ceremonies, such:as, jn particular, 
the reception of the relations and other guests .in the family house by 
Don Andris and Balahamy as host and hostess—all such functions 
were conducted on the. footing alone that they were. man' and. wife. 
No evidence whatsoever is afforded of repudiation of this relation 
by husband or wife.or anybody. 

The leárned Judges of the Supreme Court have ' discussed the 
evidence carefullyp and have come to these, coritlasions, The 
Board thinks they are right. 

' The second point has reference to the alleged deed of agreement, 
It has already been noted as remarkable that Singho Appu ` thought 
jt’ right within a few days of letters of administration being granted 
to him to fortify his and wife's position by getting an agreemént 


‘of the kind. The facts with regard to it are that the widow gavé 


no instructions for its preparation ; that she was not consulted ‘as 


‘to’ its provisions ; that she obeyed a message to go to Singho* 


Appu s house, and that she there, at his request, signed the deed.. 
She bad no légal adviser, The ‘deed was in "English, but she could 
not read English. She says that she’ understood “that she was 


"required to put her name to it because it concerned her half of the 


estate; but that she did not Know anything else. ‘Tt is almost 


“beyond reason to expect thatsliejwould have' knowingly signed & 


deed declaring that. she herself had lived with’ Don Andris ‘for 


'twepty years as his mistress, and that all her children were illegiti- 
. mate children. 


The: most careful examination of the ion dick: of the. notary in 


“such a Case must be made.- ‘Its outstanding feature i is: 5 that being 


cet wea, 


Vor. XLVI] PRIVY COUNCIL. 


alteratio of the:statusand.moral life of- aliai who were.to be 
made parties to the deed, he. never: seems. to have suggested that 
it was a case for another notary being employed to protect the 
wife and children's interests. The transaction and the evidence 
by which it was supported are alike discreditable. It would 
require-the very strongest evidence in such circumstances to prevent 
the respondents from being protected against such a transaction by 
a Court of Law. Their Lordships agree with the Supreme Court 
that it is not proved that the wife understood, or had sufficiently 
explained to her, this deed witten in a foreign tongue, and think 
it'is-no' bar to her and her children’s rights under the «ern. law.-of 
intestate^successión, : 

- Their Lordships do not enter further into the facts of’ the Case 
aa, ‘for’ instance, ‘the entries upon the register and ‘other topics— 
upon “all ‘of which topics the Board agrees with the Supreme 
Court. . 

Their Lordships will humbly advise His Majesty that the “pps 
should. be. disallowed with costs. 

Freeman and Cooke: Solicitors for the Appellant. 

O. A. Cayley : Solicitor for the Respondent: 


K.'J. R. . . * Appeal dismissed. 


Reporter's Netei—The Roman- Dutch law allows presumptive proof' of 
marriage by evidence of cohabitation and repute. So likewise: does the law- of 
this country; I L. R. a Lah. 367 (a case under the Hindu Law), where the 
authorities are collected ; sce also 1904, 1 Ch. 4563 1. L. R. 38 Calc. 700 (P: C.) 
I, L. R, 32 All, 345 (P. ©), whére however the presumption of marriage from 
prolonged cohabitation was rebutted, the alleged wife being &:prostitute .before 
thé cohabitation began. Compare I. L. R, 35 Calc, 2332 (P. C); which Sir 
"Hari-Singh Gour in his “Hindu Code” treats as an exceptional case, where.the 
generál presumption of marriage arisiftg from cohabitation with habit and. repute, 
was not applied, and their Lordships counselled caution in its application to 
orlental people amongst whom open cohabitatin without marriage .was not so 
uncommon as in the Western countries K. J. R. 
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' PRESENT :—VFiscount Sumner, Lord Atkinson, Lord; Sina. A 
and Sir John Wallis, - 


"4 $o oW EN Po 4g 


BALARAM AND OTHERS 
a - ER: 
NAKTU AND OTHERS. 


[Ow APPEAL FROM THE COURT OF THE Jopicrat Countzssronize, 
Cenqrat Provinces], ~~ is 


Benami $urchase—Civil Procedure Code (Act V of. 1908),: $.: 66—Claim. for 
specific performance Promise. te convey property, net, subperied by any 
tensideration. ; : F . 

Certain property (a village situate in District Bhandara, C. P.) was. put up 
for auction sale by the Collector in execution of, a decree obtained by the 
semindar against the sub-proprietors thereof for arrears of revenue, and oo the 
38th October, 1907 it was kuocked down to the defendant for Rs 3810, of 
which Rs. 1,000 was paid at once and Rs. 2810 on the 12th Novémber; 1907; 
The sale was confirmed ín due course on the sth December, - 1907, and- sale 
certificate issued to the defendant, who was put in poskession by the. officer of 
the Court on the sth June, 1908. 

The present ‘suit wis instituted by the plaintiff on the a7th October, 1919, 
on the allegation that he was the real purchaser, that both the sums which 
made up the purchase money were found by him and that the defendant. was 
his agent in the matter of the purchase, and though instructed to purchase the 
property in his, ie. the plaintiff's name, had purchased it in bis. own. The 
plaintiff also alleged that before the balance of the. purchase money, viz., 
Rs..2810 was paid by the defendant into Court the defendant wrote him a 
letter dated the 4th November, 1907, promising to convey the property. ‘to him 
whenever asked to do so. 

The defendant denied plaintiffs allegations i fore, and the plaintiff tailed 
to establish the case set up inthe ‘plaint? namely, ‘that the defendant had 
purchased the property in his own N ORA and contrary to the directions given to 
him by the plaintiff. 

The basis of the plaintiff's case now being that the defendant's ‘name was 
entered In the sale certificate*with his (B e the plaintiff's) consent : 

Held, by the Privy Council, (concurring with the Courts below) that this 
was tantamount tothe purchase being benami, and the plaintiff was precluded 
by S. 66 of the Civil Procedure Code, 1903 from claiming the property on the 
groutid that the defendant was not the real purchaser. 

With regard to the plaintiffs claim for specific performance of the e agree- 
ment evidenced by the defendant's alleged letter of 4th November, 1907, their 
Lordships of the Judicial Committee were inclined to agree with the Court of 
appeal in India that the aforesaid letter was not a genuine document, and, 
jn ony event, they held that the plaintiff's claim for specific performance failed, 
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inasmuch as such promise as there was in the letter was not supported by any 
consideracior?. 

Appeal by the Plaintiffs from a judgment and decree of the 
Court of. the Judicial Commissioner, Central Provinees (Baker 
J. C. and Hallifax, A. J. C.),), dated the . r4th November, 1923, 
reversing a judgment and ‚decrees of the Additional District m 
Bhandara, dated, the agth April, 1922. 


.. The material facts. of the case are given in their Lordships 
demit: and are. also briefly summarized below. The main ° 
questions for determination in this appeal were :—({1) whether the 
suitiwas. barred under section 66 of the Code of Civil Procedure, D 
' 1908 ;:(2) "Whether a. letter dated the 4th November, 1907, was 
a forged document; and (3) Whether the claim for -spedific 
performance. based on the said letter was barred by limitation. . 


“On the:27th October, 1919, one Bhikha instituted the. suit 
giving rise to this appeal ir the: District Court. of Bhandara against 
Naktu and his sons, the respondents herein, - Bhikha died pending 
the ‘suit, and was now ‘represented by the appellants. In .his 
plaint Bhikha alleged that he was the real purchaser of the village 
in suit, and the first respondent was his denamidar ; that he alone 
paid the ‘whole of the purchase money ; that by a letter dated the 
4th November, 1907, and written by the first respondent to him 
the former had agreed to convey the village to him whenever he 
should ask for a conveyance, and the ‘respondents were therefore 
bound to convey itto him. He therefore prayed for a declaration 
of his title to the village “ind a decree for possession of it ; and, in 
the alternative, he prayed for a decree for the specific performance | 

,9f the contract to convey contained in the letter of the :4th 
November, 1907. 


. The first respondent and his sons filed separaté written state- 
ments, ' They denied that the first respondent was the ` benamidar 
of Bhikha or that the latter paid the purchase ‘money. ` Their 
cage was that the first Jespondent boughtthe village for himself 
and with his own money. They pleaded that, having regard to 
section 66 of the Code of Civil Procedure, 1908, the plaintiff could 
not maintain this suit ; ; and contended that the ‘alleged letter of 
4th Noyember, was a forgery, and that, in any case, the claim for 
specific performance based thereon could not be sustained under 
the gaid section 66, and that Such ‘a iclaim was also barred by 


idi 
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(1) In view of *the provision of S. 66 of the Code, of Civil 
Procedure, is this suit not maintainable ? 

On the 9th August, 1920 the Additional District Judge. gave 
his decision, : He held that it was useless to frame an issue as to 
whether Bhikha was the real purchaser‘at the sale, as he (Bhikha): 
was precluded by the said section 66 from disputing that the first 
respondent was not the real purchaser. He, however, held (on the- 
authority'of the Privy Councibdecision in Afsda/iar. v. Mudaliar 
(1) that the section did not bar Bhikha from basing. his title on 
the alleged letter of 4th November, rg07, containing an agreement 
to convey. The learned Additional District Judge therefore 
framed’. further issues of which only the follows are now 
material :— 

(1) Did plaintiff | pay to defendant sums of Rs;.1000 ami 
Rs, 2810 purchase money in connection with the Court sale of 
Mauza Chulod which took place on the 28th October, 1907 ? 

(2) Did defendant agree.by letter, dated the 4th November, 
1907, to Convey the property in suit to the plaintiff whenever 
plaintiff should ask for it ? 

(3) Is this letter a forgery ? 

(4) Is plaintiff" entitled to a decree for specific performance on, 
the basis of it ? 

(5) Are any of the reliefs claimed time-barred ? 

On the a9gth April r922 the Additional District Judge delivered. 
judgment in favour of the appellants and decreed the suit. He 
found the above-mentioned issues in favour of the appellants, 

The.respondents thereupon appealed to the Court of the Judicial 
Commissioner, which Court delivered judgment on 14th Novem- 
ber, 1923. The learned Judicial Commissioners held that. the ° 
fact that Bhikha borrowed the money that was paid for the village 
and. handed it over to the first respondent for payment might be 
taken as proved, though possibly a careful examination of the 
evidence might disclose flaws init. They, however, held that the. 
letter of 4th November, 1907 was not genuine and that Bhikha 
was precluded by the said section 66 from basing any suit on the 
ground*that Naktu was not the real purchaser, The learned Jüdi- 
cial Commissioners therefore allowed the appeal and' passed a 
decree dismissing the appellant) suit, with costs -in , both 
Courts. 

Against the said decree of the Court of the Judicial Commis. 
sioner the appellants appealed to His Majesty in Council, 


(1) ligao) L. R, 43 Mad. 643. 
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` ER. Abdul Majid for the Appellants. 

J. M. Parikh for the Respondents. 

Their Lordships’ judgment was delivered by 

Lord Sinha:—This is an appeal from a judgment and decree 
of the Court of the Judicial Commissioner of the Cent ral Provinces 
reversing a judgment and decree of the Court of the Additional 
District Judge of Bhandara in Suit No. 63 of 1921. 

: Fhe facts out of which the suit arose are as follows :— 

Mauza Chulod in Perganna Kampta, District Bhandara, C. P., 
was put up for auction sale by the Collector under a decree 
obtained by R: B. Indraraj Bhao, Zemindar of Kampta, against 
the sub-proprietors of Chulod who had failed to pay him the 
revenue, cesses and malikana payable by them under the C. P. 
Land Revenue Act. On the 28th October, 1907, it was knocked 
down to Naktu for Rs. 3,810, of which Rs, 1,000 was paid at once 
and Rs. $810 on the rath November, 1907. The sale was confirmed 
in due course on the 5th December, 1907, and sale certificate 
issued.to Naktu, who was put in possession by the Court Officer, 
on the sth June, 1908. 

, On the a7th October, 1919, i. e. just one day short of rs years 
afterthe auction sate, one Bhikha filed this suit, being suit No. 63 
of 1921, in the.District Court of Bhandara against Naktu and his 
sons, alleging that he was the real purchaser, that both the sums 
which made up the purchase money were found by him and that 
Naktu, his brother-in-law (sister’s husband) was his agent in the 
matter of the purchase, &nd though instructed to purchase the 
property in his, i, e, Bhikha's name, had purchased it in his own ; 
also that before.the balance of the purchase money, . viz., Rs, 2,810 
'waspaid by him, Naktu wrote, him a letter dated the 4th Novem- 
ber, 1907, promising to convey the property to him whenever.asked 
to do so. . 

Certain other events happened between the auction sale of 


Ghulod and the institution of thig suit, which itis necessary to: 


state,as they were relied upon by Bhikha as giving him a separate 
and independent cause of action. Some of the sub-proprietors of 
Chulod had mortgaged in rgoz their sharg of 9.annas 6 pies in the 


village Chulod, together with their right to cultivate Sir land com-. 


prisings37°94 acres and Khudkast 13°28 acres to one Jagannath 
. Marwari, The latter obtained a conditional decree for fore- 
closure on that mortgage on the 13th December, 1906, for Rs. 4,319 
g annas 2 pies, "This decree was purchased by Bhikha on 22nd 
October, 1907, :and the decree was made absolute on the sgoth 
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March, 1909. There were further-proceeding$ in connection-with 
the foreclosure between Bhikha and the mortgagots. In the end 
it was held that Bhikha having himself become Jenameé ‘purchaser 
of 934 annas share in the villagé under Indraraj Bhao’s decree, 
thé mortgage debt should be apportioned and the mortgagors held 
liable only for Rs, 1,787.2.2 payable in respect of the Sir ldnds of 
of 87°94 acres which did not -pass under the dsxami ‘purchase. 
As the mortgagors: defaulted in paying this latter sim, the foreclo- 
sure decree was made absolute. : a 

By his written statement in the preserit suit, Naktu denied 
that he purchased the village on behalf of or with. the moneys 
advanced by Bhikha.: He asserted that after obtaining possession 
by virtue of his sale certificate he remained in possession ‘of the 
village collecting the rents and paying allthe outgoings in respect 


thereof. He denied the genuineness ofthe letter dated the 4th .. ° 


November, 1907, and he further denied that Bhikha obtained any 
such title to a 934 annas share of the village by the foreclosure 
decree above mentioned as would entitle him to redeem, As 
regards the Sir lands of 87°94 acres, he disclaimed any interest 
therein, and asserfed that he wasin no way responsible for the 
entry in the Settlement Records with regard thereto. ; 

In spite of the allegation in the plaint that ‘Naktu oe pur- 
chased the village in his own name and contrary to the directions 
given to him by Bhikha, no evidence was adduced with regard 
thereto, and in the Trial Court (as well as in the Appellate Court) 
the basis of Bhikha’s case was that Nakti’s name was entered in the 
sale certificate with his consent. This is tantamount to the pur- 
chase being enami, and both Courts held that Bhikha wag 
precluded by Section 66 of the Gode of Civil Procedure from 
claiming the property on ene ground that Naktu was not the 
real purchaser. 

But he claimed e performance of the agreement which he 
alleged was evidenced by the letter dated the 4th November, 1997. 
The Trial Court. held that the letter” was genuine and decreed 
specific performance on the basis "thereof. The Appellate ‘Court 
came to the conclusionsthat even if it-was taken as proved that 


; Bhikha borrowed the money that was paid for -the village and ' 


handed it over to Naktu for payment, the letter dated .the 4th . 
November, 1907, was not & genuine document even though-Naktu 
had not gone into the witness box to deor his’ signature to that 
letter. 

On a consideration of the whole evidence, their Lobaihips' are 
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unable to'differ from the conclusion arrived at by the learned 
Judicial Commissioners. The only evidence in support of the 
authenticity of the letter is that of the ‘two sons of Bhikha,- who 
were extremely young at the time when the letter is said to have 
been received, and is altogether unconvincing. The Judicial 
Commissioners considered that the letter produced did not have 
the appearance of one that has been lying ina Pawar Patel’s 
house for 12 years, and the English date appearing ori it is itself a 
grotnd for great suspicion. Nor is there any explanation suggested 
why, if such a letter had been in existence, Naktu was never 
called upon to execute a conveyance or deed of release in respect 
of the village, But the most unsatisfactory part ofthe case of 
the purchase having been made originally on behalf of Bhikha 
lies in the uncontradicted evidence on behalf of the defendant 
that ever since the date of the purchase he, Naktu, collected the 
tents and paid the outgoings in respect of the village and appro- 
priated -the balance as his own profit, The Trial Court, while 
accepting this latter evidence, considered that Naktu had been 
allowed to enjoy for his own benefit the difference between the 
rental collections andthe Land Revenue. as a fair remuneration 
for his services, This was not the plaintiff's case and the Appellate 
Court rightly rejected this inference and held that it was impossi- 
ble to believe that if Bhikha was the real purchaser he would have 
been willing to forego the income of the whole village for an 


indefinite period, which enidan in fact to r2 years short by: 


one day. 

Their Lordships have come to the conclusion that there is 
grave reason for doubting the genuineness of this letter and that in 
any event such promise as there is in it is not supported by any , 
consideration, and that the claim for specific performance, which | 
was the only claim allowed by the Trial | Court, was rightly held to ; 
fail by-the Appellate Court. 

` There remains only the last ground urged before this Board : 


on the basis’ of such title: as Bhikha obtained under:the foreclosure ` 


decree against some of the shareholders in the village. This claim, 
was not apparently pressed either before the Trial Court or the | 
Appellate Court. Their Lordships have hówever considered it on 


such materials as there are on the record and have come to the ` i 


conclusion that under that foreclosure decree all that Bhikha 
obtained was what is called the ex-proprietary title of the 934 annas 


shareholder to 87°94 acres of Sir land. The fact that his title ' 


to tbe whole village as was purchaser was asserted by the 
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defendants . and acquiesced in by’ them. does not ayail him -to 
establish that title in this suit even with regard to the 9}4 annas 
share or to base any claim for redemption on such title. 


In the result this appeal fails and their Lordships mt nanpi 
advise His Majesty that it should be dismissed with costs. ` aatan 


` Francis & Harker: Solicitors for the Appellants. 
T. L. Wilson & Co. : 


K. J. R. 
t. 


Solicitors for the Respondents, | : 
: Appeal dismissed, 


Present: Viscount Sumner, Lord Atkinson, Lord Sinha, Sir 
John Wallis, and Sir Lancelot Sanderson, LC 


. don d 


BENOY KRISHNA MUKHERJEE AND OTHERS "7 


SATISH CHANDRA GIRI AND OTHERS, . — «; 
(On APPEAL FROM THE HIGH COURT or JUDICATURE AT CALCUTTA.) 
: eas: 


Receiver, appointment ef—Civil Procedure Code ‘(Act V of 1908) O. 40 Discre- 
Hen of primary Court—Interference on appeal, when permissible— Appeal ie 
Privy Council from interlocutory orders. ° 
On an interim application for a receivership, the Court hag to consider 

whether special interference with the possession of a defendant is required, 

there being a well-founded fear that the property in question ` will be dissi" 
pated, or ‘that other irreparable mischief may be done unless the” ‘Court’ Baek 

itg protection, 3 
The order for the dypiluigient: of a Receiver 'is discretionary, and the’ dis” 


-erétion ‘is, in the first instance, that of the Court in which ‘the süit itself is 


pending. But where the primary Cdurt has pot, used proper discretion,. in 
accordance with the principles on which jgdicial discretion must be e n 
the appellate Court is at liberty to exercise its own discretion in the matter, ` 


As a general rule and in the absence of special circumstances or some. unue, 


` wal occasion for its exercise, the power of making interlocutory | orders is one 


: which. is not a suitable subject for an appeal to His Majesty i in Council, ^ 


Consolidated Appeal by the Plaintiffs from three interocultory ' 
orders, dated the 8th January., 26th March and anto March E f 
of, the High Court, Calcutta (Greaves and Panton Jr. yy. Var ] 
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the orders of the District Judge of Hooghly, dated the gth May and P. C, 
17th July *rg25, by which the High Court refused to appoint a 1937. 
end 


receiver in respect of the personal properties owned and possessed Benoy Krishna 
by the respondent, M jee 
The material facts of the case appear from their Lordships’ Stih Chandra Ghi. 
judgment ; see also 96 Indian Cases 30 for a report of the case in — 
the Court below. : A . 
Leave to appeal to the His Majesty in Council from the afore-, 
said orders of the High Court, was duly granted to the appellants by 
the High Court on the 26th May 1926. Sir Nalini Ranjan Chatter- 
jea, Acting Chief Justice, in granting the certificate,. observed « 
that '" Having regard to the exceptional circumstances stated 
above I think the case involves questions of great public impor- . 
tance and in my opinion it is a fit case for appeal under section 
109 (c) of the Code of Civil Procedure, rgo8", Sir Goerge C. 
Rankin took a different view, but “chiefly out of deference for 
the opinion of the Acting Chief Justice", he did not dissent. The 
following extracts from Rankin J.’s order are instructive -— - 
* As this suit was instituted on the rsth September 1922, . 
and as the certificate asked for in 1926 concerns only the more or 
less of the properties over which a Receiver should be appoint- 
ed before trial, I désire to add some observations of my own since I 
much fear lest we be throwing open one of the few opportunities 
of delay, complication and expense which settled practice has 
hitherto kept closed, The order complained of has discharged 
the Receiver so far as regards properties claimed by the defendant 
to be his own, ‘There is'room here for the difference of opinion 
às to what is just and convenient before trial and it may be com 
e ceded without any disrespect to the Division Bench that another 
tribunal might take the same yiew as the District Judge. Unless, 
however, the applicants can put their case on much stronger and 
more special ground than this, a certificate under section rog (c) 
of the Code must be refused. There are two decisions of this 
Court which show this very clearly. One is Chwmdi v. Pudma- i 
#und (x) and the other is Mahomed Musaji Salji v. Ahmed (2). 
In these cases as in the present case‘there had been a difference of 
opinion between the Courts in India, The extreme undesirability of 
protracting interlocutory proceedings is based partly on the’ fact 
that th point of expense it may well be the plainest oppression and 
partly on the fact that it tends.to postpone a real elucidation of 
‘the facts by a trial of the suit. In the present case a new con- 


' (1) (1895) T. L. R, 22 Calc, 928, (a) (1911) 13 C. L. J. 567. 
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sideration zppears prominent since it seems clear that the . suit: 
could:and' should’ be heard in less time than it will ordirfarily take: 
to obtain the judgment of the Judicial Committee upon the pro- 
posed appeal. If therefore this certificate is followed by a stay of 


Satish Cia gir? the order appealed from, that order is in effect reversed ; if it is not 


December, 15. 


followed: by.a stay, it is likely to be ineffective altogether.” 
De Grwyther K, C. and yam for the Appellants. 
‘Upjohn K. €. and Dube for the Respondents. 
Their Lordship? judgment was delivered by 


“Viscount Sumner :—This is an appeal from three corisolidak-: 
ed the High Court, Calcutta, which varied. orders .of the 
District Judge of Hooghly by discharging so much of them as 
ofdered:a receiver to, be appointed pendente lite of certain properties. 
in dispute included in “ Class C." The suit had been brought 
against the Mohunt of the Temple of Tarakeswar, alleging his unfit- 
ness for-his-office, and praying for his removal, and for a declara-. 
tion that certain lands, claimed to be his as nij lands, were truly 
debottar lands belonging to the Temple, with other relief. . The, 
District Judge made interlocutory orders for a receiver of three 
classes of property. Those as to which his teceivership order 
was discharged had been in the Mohunt’s possession and enjoy- 
merit for a considerable number of years, and were alleged by him. 
in some cases to have passed to him under the will of his prede- 
cessor, who had acquired them as his nij property, and in others. 
to-haye been purchased by himself out of personal offerings made. 
to him by pilgrims and others in recognition of acts of service tọ. 
them. The suit, so far, as their Lordships have been informed,. , 
though its prosecution has been ünaccountably delayed, is still 
awaiting trial, ` í 

* On an interim application for a receivership such as this, the 
Court has to consider whether special interference with tHe poss- 
ession of a defendant is required, there bejng a well-founded fèar 
that the property in question wilt he dissipated, or that other" 
irreparahle mischief may be done unless the Court gives its pro- 
tection. Such an order isediscretionary, and the discretion ‘is, in ' 
the first instance, that of the Court in which the suit itself ig pend- 
ing. When, as in this case, the order of that Court is altered oit ap- 
peal it becomes necessary to consider whether the Court below ‘had . 
before it the evidence required to support such an order and con- : 
sidered it in accordance with the principles on which judicial diş- 
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cretion. inüst be exercised. If the Court of review* rightly concludes. 


that. proper tliscretion: was nót used below, it is-free to ‘exercise its 
owi discratiominthe: matter. 


There were undoubtedly in this case allegations, supported to . 


some. extent.by the evidence ‘which was given before the Trial 
Judge;.that in various ways there: was danger of loss or injury to the 
praperties; in question, ifthey remained in the unrestricted control 
ofthe-Mohunt, He was alleged to have abandoned. his office, 
leaving the Temple and the: properties. in question without proper 
diréctiom and management ; to have exposed the lands to sale by 
neglecting ta pay the rents when due and to have entered into. 
an improper bargain, by which the claims made against him in the 
‘action were-.to be compromised. On all these subjects a denial 
of;thé. charges. was given on. his side and was Spore x 
evidence, 


It is obviously undesirable that their Lordships should say l 


anything dt this stage, which could be quoted hereafter so as to 
prejudice either side at. the trial in any way, and as it is impossible 
to discuss. in detail the evidence which was given on these inter- 
locutory applications, orto criticise closely the inferences and the 
the observations of the Trial Judge, without running some tisk of a 
niisappliéation ` hereafter of what may be said now, which -would 
be contrary to.their Lordships’ meaning and desire, they think it 
best merely to say that, after fully considering the ‘materials to be 
found inthe record, they agree with High Court’s conclusions. 
They think that in some respects the learned Trial Judge failed to 
observe points in the evidehce which assisted the Mohunt, and 
that generally he was disposed to take a more severe view of the 
Mohunt's past and present conduct and of the prospect that in the 
fature he might dissipate the,property than was warranted by the 
materials before him. There had been a good deal of popular 
excitement and some disturbance of ordér in connection with state 
of the Temple worship, and this led to absences of the Mohunt 
from active performance of his functions ands to the attempted com- 
promise, which came to "nothin because, being conditional on the 
approval of the Court, it failed to secure that approval. In the 
result the learned Trial Judge made the ogder appointing a TeCeiy- 


er over all the properties, which in the case of the " C class" was ` 


not altdgether within the principles of a judicial exercise of discre- 

* In Indian practice the word ‘ review’? has acquired a technical meaning, 
but Lord Sumner is here using the expression “f Court of revizw’ as being 
synonymous with an Appellate Court.—K. J. R, 
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tion. The High Gourt, in their Lordships opinion, rightly exer- 
Cised their fuactions in refusing to affirm the order fnade as to 
this class, and in discharging the ere ON This 
appeal must therefore fail. 

Their Lordships remark that it was with some -doubt in the 
mind of at least one of the judges of the High Court that leave to 
appeal to His Majesty in Council was given in this case, and 


.they.think it right to add that, as a general rule and in the 


absence of special circumstances or some unusual occasions for its 
exercise, the power of making interlocutory orders is one which 
is not a suitable subject for review,* Not only are the practice of 
the Court and the manner in which experience has shown that it 
is ewise to apply it, better known to the High Courts in India 
than they can be to their Lordships, but the delay occasioned 
by taking this additional appeal adds gravely to the proceistinis 
tion, which is already the bane of Indian litigation. 

Their Lordships will therefore humbly advise His Majesty that 
this appeal ought to be dismissed with costs. 

Barrow, Rogers & Nevill : Solicitors for the Appellants. 

T. L. Wilson & Co: Solicitors for the Respondents. 


K. J. R. * Appeal dismissed, 


* Here again, the words *' for review", when reed with the context, refer to 
an appeal to His Majesty in Councll.—K. J. R. 
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Present: Viscount Sumner, Lord Atkinson, Lord Sinha, 
Sir John Wallis, and Sir Lancelot Sanderson. 


V.P, R. V. CHOCKALINGAM CHETTYAR 
v. 
E. N. M. K. CHETTYAR FIRM AND OTHERS. . 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT RANGOON. ] 


Regisiration—Indian Trust Act (I1 of 1882), S. 5—Description of proparty— 
Indian Registration Act (XVI of 1908), S. 21. 


Where a deed of trust in relation to immoveable property is registered (see 
section 5,0f the Indian Trust Act, 1882), the instrument must contaim a des- 
cription of such property sufficient to identify the same, as required by S. a1 of 
of the Indian Registration Act, 1908. 

Appeal by the Plaintiff from a judgment and decree of the 
High Court, ‘Rangoon (Rutledge and Brown JJ.) dated the agth 
September, 1925, confirming a decree of the District Court of 
Pegu, dated the 7th June, 1924. 


The material facts are stated in their Lordships’ judgment. 
Parikh and Pennell for the Appellant. . 
Lowndes K. C, and Raikes for the Respondents. 


Sir Geo, Lowwndes,in arguing the respondents’ case, took the 
objection that the immoveable property in suit was not specifi- 
cally mentioned in the trust deed. He referred to S. 17 of the 
Indian Registration Act and contended that immoveable property 
of the value of Rs. 100 and upwards can only be transferred by a 
registered document. 

Reads S. a1 of the Registration Act. Here the the document 
contains no description at all. 

[Lord Sinka : In fact there is noemention at all of the property 
in the trust deed.] 

[.Sir John Wallis : , Some part of the property must t be situate in 
the registry district]. 

Reads S. 28 of the Registration Act. . 

[Sir John Wallis: The question af registration apparently 
occurred to no one in the case before. | 

Parikk, in replying, objected that the question of registration 
should not be taken up at this late hour, as it was not mentioned 
in the Courts in India norin the respondents’ "case," 

[Their Lordships considered that it was a point of law which 
could be urged for the first time in argument.] 
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You have to look at the Indian Trust Act. : : 

[Sir John Wallis: Do you say that registration is not neces- 
sary ?] : l 
No, but I contend that we must be guided solely by the Trust 
Act and cannot bringin the provisions of the Registration Act. 

[Sir John Wallis refers to the definition of ‘registration’ as given 
in S. 3 of the Indian Trust Act.] 

[Zord Sinka : Is it your point that you do not require a register- 
ed instrument for conveying property in trust.] * 
o [Sir Jokn Wallis : The procedure for registering documents is to 
be found in the Registration Act.] l 

LZord Atkinson : Sir Geo. Lowndes’ point is that this property is 
not in the trust deed at all. The whole purpose of the Registra- 
tion Act is that people can come to the Registry Office and get 
information as to encumbrances on the property. That is the very 
object of the Registration Act.] 

In India, there is no registration of title, 

[Sir John Wallis: The object of the Registration Actis to 
give notice to people who want to deal with the property.] 

Parikh again urges that the question of registration was never 
raised in India, He refers to section 5 of the Trust Act. 

[Lord Atkinson; That section is no authority for registration 
of a property that is not named, It would be an absolute farce. ] 

Parikk reads the definition of “ trust" in section 3 of the Trust 
Act. Icontend that the trust deed here satisfies the requirements 
of that definition. . . 

[Sir John Wallis: Do you suggest that if the property is not 
described in the deed, the ere officer would accept it for 
registration. ] 

[Lord Atkinson : ` You cannot go to the Registry Office and ask 
them to register a document without specifying the property. 


Their Lordships’ judgment was delivered by 

- Sie Lancelot Sanderson :—This is an appeal by the plaintiff 
against a judgment and decree, dated the “agth September, rga 5 
of the High Court of Judicature at Rangoon, which affirmed a judg- 
mentand decree of the District Court of Pegu, dated the 7th 
June, 1924, by which the plaintiffs suit was dismissed with 
costs. : s . 

The suit was instituted in November, 1922, and thereby the 
plaintif prayed for a declaration that he was the owner of the pro- 
perties described in the schedule to the plaint, delivery of posses: 
sion of the said properties, and mesne profits, 
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The material facts were as follows :— . 

An undivided Hindu Chetty family of Pallatur, in the Ramnad 
district of Madras, carried on an extensive money-lending business 
under the style of the K. P. firm in different places, including 
Pegu, in Burmah—and one, K. P. Ramanathan Chetty, was the 
Karta or manager thereof, 

Onthe roth February, 1906, the said K. P. Ramanathan 
Chetty, as the manager of the joint family, “executed a power of 
attorney in favour of one Singaram Chetty, who was then at Pegu' 
acting as agent for the firm under a salary agreement. 

The power’ of attorney authorised Singaram to act under the 
style of Kana Pana, or K. P, Singaram Chetty, to use thename of 
Ramanathan Chetty and, amongst other things, to sell or exchange 
all or any of the immovable property of or to which Ramanathan 
Chetty was or should at any time thereafter become possessed or 
entitled, for any estate or interest whatsoever or which he .then 
had or at any time thereafter should have power to dispose of. 

The properties in suit, which are situated at Pegu, belonged 
to the above-mentioned joint family, and were undoubtedly part 
of the subject-matter of the said power of-attorney. 

-In 1908 the business of the K P. firm waseina critical condi- 
tion, and on the 6th April, 1908, a trust deed was executed between 
Ramanathan Chetty for himself, and as head and manager of the 
undivided family, and certain other members of the family of the 
one part, and V, M. Somasundaram Chettyar of the other part, 

Somasundaram was tq collect the debts owing to the family, 
pay the creditors, and carry on the business. 

By the terms of the deed Somasundaram was given “a right 
over, by way of trust, all the properties, assets and interests mention- 
ed in schedule A and B," forthe purpose of selling the same. 

The trust deed contained other powers, such as management, 
the appointment and removal of agents, including the agents then 
working in the K. P. firm. 

One, M. S. M. Maygappa Chettyar, "was appointed coadjutor 
to counsel and advise the trusgee, and it was provided that the 
trustee should obtain the consent in writing of the coadjutar before 
appointing agents, or selling or mortgaging immovable properties 
in connection with the trust. 

It was further provided by Clause 21 of the deed that— 

all properties, assets, claims and suits that may come under 
dispute (or to court) of the K. P. firm have in this way been trans- 
ferred to the trustee. He has power to receive them as they are 
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paid, to convert them,all into money RE if convenient, to transfer | 
(or assign) them to creditors,” 

In rgir the coadjutor mentioned in the it deed died, and 
no other coadjutor was appointed. 

On the 4th January, 1912, Somasundaram, purporting to act as 
trustee by virtue of the powers conferred upon him by the above- 
mentioned deed, appointed Singaram Chetty his agent, to transact, 
conduct and manage the affairs, concerns and matters in which he 
was interested as trustee, and to use the name of Somsasundaram 
Chetty, trustee to the said estate. 

° , On the 23rd June, 1912, Singaram, by a regisrered. deed of that 
date, purported to sell to E. N. M. K. Muttaya Chetty, the first 
respondent, for the consideration of Rs. 12,500, the properties 
in suit, This deed was not produced at the trial, but a copy of 
it was putin by consent of the parties at the hearing of this 


: appeal. 


The other respondents are purchasers of some of the properties 
from the first respondent. 

On the rst August, 1913, the trustee was discharged. 

On the 7th January, 1918, onthe application ofa creditor, 
Ramanathan Chetty individually, and as managing member of 
the joint family, was adjudicated insolvent by the District Judge 
of Ramnad, who directed that all the personal assets of Rama- 
nathan and the joint family assets should vest in the Official 
Receiver. 


On the 26th January, 1920, the’ appellant bought the properties 
in suit at a public auction for the sum of Rs. 580, and the property 
was conveyed to him by two deeds, dated the 8th May, 1920, and 
the 7th December, r921, and executed by the Official Receiver. 
The appellant instituted this suit, as*already stated, on the 6th 
November, 1922, basing his title to the properties on the two above- 
mentioned sale deeds. f 

The first respondent relied upon his alleged purchase on the 
23rd June, 1912. "P 

The learned additional District Ld dismissed the plaintiffs 
suit with costs. 


On appeal, the High Court held that Singarar continued as 
agent for the K. P. firm in the Pegu district from 1906 until after 
the conveyance to the first respondent, that the power of attorney 
granted in 1906 to Singaram continued unimpaired and uncancelled, 
and that he had ample power to convey the property and givea 
good tit]e 
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"The High Court dealt with certain questions of, fraud and collu- 
sion, to which reference need not now be made, as they have not 
been raised on the hearing of this appeal, 

The learned counsel who appeared for the appellant, relied 
mainly upon two points, 

In the first place, it was contended that the power of attorney 
of 1906 in favour of Singaram came to an end by reason of the 
execution of the trust deed of the 6th April, 1908, It was argued 
that by the trust deed the whole of the property of the undivided 
family was transferred to the trustee, that Ramanathan and the 
family had thereby deprived themselves of all power to sell the 
property, and that thereafter as the principal had no power to 
sell, the agent, Singaram, likewise had no authority or power to sell 
the property. 

It was also argued on behalf of the appellant that the power 
” of attorney given by the trustee on the 4th January, 1912, was 
of no effect, as far as the sale of immovable properties was con- 
cerned inasmuch as the trustee had not obtained the consent in 
writing of a coadjutor to the sale thereof as provided by the deed. 

The last-mentioned point may be disposed of at once. 

It was not seriously contended on behalf of the respondents that 
_ they could rely on the power of attorney executed by the trustee on 
the 4th January, 1912, as authority for the sale by Singaram of the 
properties, and their Lordships are of opinion that the appellant’s 
contention on that point may be taken to be correct, 

In the second place, it was argued that the trust did not come 
to an end when the trustee Was discharged in August. 1913, that 
the Court on a proper application would have appointed another 
twistee, and that the property was still subject to the trust and 
vested in the trustee. r 


The learned counsel for the respondents replied to these points 
by arguing, first, that the trust deed of fhe 6th- April, 1908, did 
not include the immoveable property in Pegu which is now in suit, 
and secondly, that there was à finding of fact" by both the Courts 
in India that the power of attorney in favour of Singaram, dated 
roth February, 1906, had not come to an end, but that it was 
in force and of full effect at the time Singfram sold the property 
to the first respondent. 


It is clear that the immoveable properties in Pegu are not 
“specifically mentioned in the trust deed, 

The properties mentioned in Schedule A are situated at Palla- 
tur and the other places mentioned therein, and they do not 
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include the immovable properties at Pegu, the subject of this 
suit, " 

Schedule B' includes “ the firm under the mark of.K. P, at 
Pegu and all the rights such as money-lending, &c." 

The property mentioned in the schedule to the plaint consists 
of four lots of paddy land, two houses, and two lots of garden land 
—situated in Pegu. 


- In their Lordships’ opinion the property so claimed in this 
suit cannot be said to be covered by the description of the pro- 
perties in the above-mentioned two schedules to the trust deed. 

This opinion is confirmed when reference is made to the pro- 
visions of the Registration Act 1II, of 1877 —which was in force at 
the time of the execution of the trust deed, dated 6th April, 1908, 
The deed was registered, and if it had been intended to make the 
immovable property at Pegu subject to the trust for ‘sale, it would 
have been necessary to insert in the deed a description of such 
property sufficient to identify the same, as was in fact done ih 
the casé of the property at Pallatur and other places referred to in 
Schedule A of the trust deed. 


It was, however, argued on: behalf of the appellant that the 
terms of Clause at of the deed, which have» already been stated, 
are sufficient to vest all the property of the K, P. firm, including. 
the immovable property at Pegu, in the trustee. 


The deed has to be construed as a whole, and upon sucha 
construction it is not possible, in their Lordships' opinion, to hold 
that the above-mentioned words are Sufficient to transfer to the 
trustee the immovable properties at Pegu, which have not been 
mentioned inthe deel or the schedule containing the descriptiop 
of the immovable: properties which,it was intended by the parties, 
should be transferred to the trustee. 


Their Lordships, therefote, are of the opinion that the properties, 
which are the subject-matter of the suit, were not transferred to the 
trustee by the deed of fhe 6th April, 19p8, and that the authority 
given to Singaram to sell the propegry was not terminated by reason 
of tlig execution of that trust deed. 


.It was further argued on behalf of the appellant that Singaram 
was appointed agent at Pegu in 1905 by a salary agreement which 
usually exists for three years, that he returned to India in or about 
1909, and that the power of attorney which had been given to him 
in 1906, must be considered to have come to an end when he. 
left Pegu and returned to India, 
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It appears however, that Singaram returned fo Pega in IgII P. C. 
and again acted as agent for the K. P. firm. 1947. 
The learned Assistant District Judge, who tried the suit, held tod 
3 ut ET 2 V. P, R. V. Chocka- 
that the original power of attorney of rgo6 in favour of Singaram -lingam Chettyar 
was evidently never withdrawn or céncelled. E. N. M. K. 
The High Court considered that it was clearly established that ^ Chetty&r Firm. f 
Singaram continued as agent of the K, P, firmin the Pegu district Sir Lancelot 
from 1906 until after the conveyance in question in the suit, and the Sanderson. 
learned Judges of the High Court were also of opinion thatthe ° — 
trial Judge was fully justified on the evidence in holding that his 
powers under the power of attorney granted in 1906 continued 
‘unimpaired and uncancelled, 
These are concurrent findings, and it was argued on behalf of 
the respondents that they are findings of fact, and, therefore, that 
. their Lordships should not interfere with them. 


It may be that, strictly speaking, the question, to which tHe 
findings are relevant, is not merely one of fact, and that the 
question whether the power of attorney of 1906 was still effective . 
at the time Singaram conveyed the -property to the first respondent 
is a mixed question of law and fact. However that may be, their 
Lordships, after consideration of the evidence see no sufficient rea- 
son for disagreeing with the above-mentioned conclusions of the two 
Courts in India in respect of this matter, 


Their Lordships, therefore, are of opinion that Singaram had 
authority to convey the property and to give a good title to the 
first respondent, and that the appeal should be dismissed with 
costs. Their Lordships will humbly advise His Majesty accord- 
ingly. ; ; 
J. E. Lambert: Solicitor forthe Appellant. 

Bramall and Bramall: Solicitors for the Resdondents. 


ae Appeal dismissed, 
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Before Sir Zahid Sukrawardy, Knight, Judge, and 
Mr. Justice Grakam. 


SASI MOHAN SAHA AND OTHERS 
z p^ 
HARI NATH SAHA* 


Partition —Soint property—Right of co-otners—Previous suit jor partition— 
Portions left out at partition and held jointly—Subsequent suit sor partition 
Of the said portions—Principle applicable to suck cases—Res judicata—Civil 
A Procedure Code (Act V of 1908), Sec. 11. 


Co-owners have absolute right to divide al! joint properties amongst them- 
selves either privately or through the assistance of the Court. They can by 
agreement divide some of the properties either out of Court or through the 
assistance of the Court leaving some in joint possession. Such, properties which 
are left out with the consent of the parties at the time of partition may be parti- 
tioned later. 


The law applicable on examination of case laws and on n consideration of justice 
and equity, is as follows: (r) If in the previous suit for partition a property 
is left out either intentionally or by mistake and no objection is taken by any 
party to a partial partition and the properties in that suit are partitioned a 
subsequent suit for partition of the property so left out and still held in joint 
possession is maintainable. (2) Where properties included in the previous suit 
were left out of partition with the consent of parties who agreed that they should 
remain in joint: possession of the parties they may also be partitioned ina 
subsequent suit, (3) Where the decree in the previous suit dealt with the 
properties included in that suit and directed that some of them should remain 
joint between the co-parceners a subsequent suit for partition thereof .cannot be 
maintained in view of the provisions of section 11, Civil Procedure Code. Ifa 
party institutes a suit invoking the assistance of the Court to partition the 
properties which he has held jointly with the defendant, and the Court in effecting 
the partition holds that a certain portion of the ‘properties cannot conveniently 
be | partitioned or are in their very nature indivisible and impartible a subsequent 
suit for partition of such properties will not lle as that might mesma re-opening 
of the partition made in the previotts suit : Bhuban Mohini v. Kumudbala (1); 
Fogendra v. Baladeo (3 Bhewant Prasad v. S uggernath (35 Monsharam v, 
Genesh Chandra (4) and Shantaram v, Waman Gepal (5)-referred to. 

In the present case their, Lordships remanded the case to the Court of first 
instance for retrial after making enquiries in accordance with the above 
principles. — " 

* Appeal from Appellate Decree No. 1017 of 1937. E 

(1) (1923) 39 C. L. J. 140 ; 28 C. W. N, 131. 

(2) (1907) I. L. R. 35 Calc. 961 ; 6 C. L. J. 735. 

(3) (1908) 9 C. L. J. 133 5 13 C. W. N. 300. 

(4) (1912) 17 C. W. N. sat. : (5) (1922) L L. R. 47 Bom. 389. 


H 
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Appeal] by the Defendants, : Cii, 
Suit for partition; 1928. 
The material facts, will appear from the judgment of Suhra- 
wardy, J. n Tu 
Dr. Sarat Chandra Basah snd Babw Chandra Sekhar Sen for F" Nath Saha. 


the’ Appellant. ° 


Mr, Dwarkanath Chakrabarty, Babus Gopal:Chandra Das and 
Bhuban Mohun. Saha for the Respondent. 
The judgments of the Court were as follows : 
Suhrawardy, J. This appeal by the defendants arises out of « “rary, 16. 
` a partition suit, The facts are that the plaintiff Hari Nath, Madhu 
Sudan and Radha Charan (father of the appellants Sasi Mohan gnd e 
othérs) were'three' brothers living jointly in the common ancestral 
house, In rgr6'the present plaintiff Harinath instituted a suit for 
partition of their family properties against his two brothers. In that 
suit’a commissioner’ was appointed who proposed a partition of ‘the 
homestéad of the parties ina certain way. The matter came up . 
before the Court which accepted the Commissioner’s report with a 
slight modification with which we are not concerned at present. 
The decree passed in the suit was in effect that * the suit be 
a ‘decreed the Commissionér's report and map form parts of the 
decree; and the allotm:nts made by the Commissioner subject to 
the ‘modification noted above bà the basis of the partition", By 
that decree the residential portion of the homestead was partitioned 
but some portions were left ejmali or joint among the parties. They 
consisted of pathways, tanks, crémation ground, ditches &c. . &c.. 
Subsequent to this’ suit the plaintiff purchased the share of Madhu- 
Sudan and is now entitled to two-thirds of the homestead. The 
"préserit suit is brought by him for partition of those portions of 
the homestead which were kept ejmali and joint in the former suit. 
Both thé Courts have decreed the plaintiffs’ suit. They have held 
that thé properties in suit were excluded from partition in the pre- 
vious suit and hence aré liable to ,re-partition, The learned Dis- -  ' 
trict Judge in the Appéllafe Court remarked “It should be noted 
that at'the request of the partfes the properties which form the 
subject matter of the present appeal were excluded from partition 
aíd were subsequently held jointly”. It is proper that at'this 
stage we should understand correctly the position in which the par- 
ties stand at the present moment. The expression used by the 
leamed Judge that thé properties in suit were excluded from parti- 
_ tion'in thé previos suit should be understood as meaning that the $ 
properties in suit were by agreement of parties left out'of partition 
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and allowed to reman joint as before. Objection is taken by the 
learned Advocate for the appellant to this remark on the ground 
that it is not correct to say that the properties which were left joint 
under the former decree were so left at the request of the parties, He 
has placed before us the report of the Commissioner in the previous 
suit and we find on a perusal of it that the objection taken to the. 
remark that at the previous partition the parties agreed that some 
of the properties should remain joint is not without substance. . 
It has been broadly argued before us on behalf of the -respon- 
dent that under the law ifa property is left undivided in a suit 
"and continues to be joint it can be subsequently partitioned. As 
a bare proposition of law no exception can be taken to it. 
CoSwners have the absolute right to divide all joint properties 
amongst themselves either privately or through the  assis- 
tance of the Court. They can by agrecment, if they are so minded, 
divide some of the properties either out of Court or through the 
assistance of the Court leaving some in joint possession. Such pro- 
perties which are left out with the consent of the parties at the time 
of partition may undoubtedly be partitioned later. But the present 
case stands on a different footing. The question to be decided in 
this case is whetherethe decree in the previous, suit operates as 
res judicata in the present case in so far as it bars the plaintiff's 
right to claim partition of the properties which were dealt with in 
that suit. 

In suppprt of the proposition that has been argued before us by 
the learned Advocate for the respondent, , reference has been made 
to several cases. They are not exactly in point but there are obser- 
vations in them which certainly support the respondent's contention, 
In Bhuban Mohini Dasi v. Kumudbula Dasi (1) the lower Court 
passed a preliminary decree for partition and ordered that an 
enquiry be made as to the extent of the joint properties to which 
the preliminary decree for partition should apply. Objection was 
taken in that case that such a decree was nota propet decree. 
.The learned Judges, aftér holding that a,dacree like the one pass- 
ed in that suit ordering a partition, of the joint properties in suit 
and directing a subsequent discovery of such joint properties 
could be passed in a partition suit, observed that properties left 
out of partition might also be subsequently partitioned and hence 
the decree which ordered partition and directed ascertainment of all 


the joint properties of the parties some of which were not included. 


in the suit could not be bad in law. In Jogendra Nath Rai v. 
(1) (1923).39 C. L. J. 140; a8 C. W. N. 131 
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Baladeo Ras (1) a mehal was partitioned among co-owners but a 
portion of it which was jungly was left out of partition by mistake. 
It was held that the portion of the mehal which was left out of par- 
tition by mistake could be repartitioned. In Bhowani Prasad Skaka 
v. Juggernath Shaha (2) the assets of the joint properties were 
determined but certain properties which were ignored were not 
included in the amicable partition between the parties. The fearn- 
ed Judges held that if they were joint properties and were not 
included in the previous partition and if they still continued to he ' 
joint properties the plaintiff was entitled toa share therein. In the, 
case of Monsharam Chakravarty v. Gonesh Chandra Chakravarty. 
(3) there was a suit for partition of properties held jointly by the 
plaintiffs and the defendants. Subsequent to the decree in that ‘suit 
there was another suit brought by a party to that suit for partition 
of some of the properties which were owned and possessed jointly 
and were not partitioned by the previous suit, These properties fell 
under two heads some of them were properties which were included 
in the previous suit but were left undivided by the consent decree 
made therein and some others were not included in the previous suit 
for partition, In respect of the latter class of .properties the defen- 
dants contended that the claim was barred by séction 43 Civil Pro- 
cedure Code (order 2 rule 2) of 1882. The trial Court overruled tho 
objection but the lower appellate Court held that the suit was bar- 
red. The question that arose in that suit'was whether one of two 
tenants in common who had sued for partition of a part of the 
properties jointly held by ghem was at liberty to bring a suit for 
partition of the-remainder of the properties. This question was 
answered in the affirmative. In discussing the proper construction 
*to be put on section 43 and as to whether the cause of action 
alleged in the plaint in the suBsequent suit was identical with the 
cause of action alleged in the former suit it was observed: “Where 
there has been an infringement of one right and one cause of 
action has arisen the plaintiff must make his whole claim, once for 
. all, in one suit, Now, theeright on the part of a tenant-in-common 
to have each field separately divided between himself and his co- 
tenant is one thing, his right to claim a partition of*all the 
fields held by them as tenants in common fs another thing, and the 
circumstance that there has been an adjudication as to certain par- 
cels of land on the footing of an alleged right of the former sort, 


(1) (1907) I. L. R. 35 Calc. 961; 6 C. L. J. 735. 
(a) (1908) 9 C. L. J. 133 ; 13 C. W. Ne 309. 
(3) (1912) 17 C. W. N. 521, 
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does not preclude a subsequent suit for partition of what is still 
jointly owned and held by the co-parceners". ‘heir Lordships 
held that the causes of action of the two suits were not so identical 
asto attract the operation of section 43 Civil Procedure Code. 
No obseryation was made by the Judges with reference to the first 
class of properties which were left undivided by the consent decree 
madein the preyious suit. These are all the cases in support of 
the respondents’ contention. 
* There is a case of the Bombay High Court in which the obser- 
„vation made by one of the Judges lends support to the appellants’ 


. contention. In Shantaram Balkrishna v. Waman Gopal Wadekar (1) 


the Acting Chief Justice held that where a strip of land was reserv- 
ed as common passage for the use of the co-parceners who were 
Hindus, the land so reserved could not be partitioned subsequently 
according to the Hindu law. Crump J. agreed with the view of the 
Hindu law taken by the learned Acting Chief Justice but also 
based his decision on the general principle * that when there is no 
bonafide érror or that the partition was of a partial nature the effect 
of the decree in the previous suit was to decide that the properties 
of which partition was subsequently sought should be reserved as a 
common passage ; it would follow from the decree itself that that 
passage was not property such as could be the subject of a further 
partition, 

On an examination of these authorities ind on considerations of 
justice and equity and of the law applicable the following results 
seam to be evident: (r) Ifin the previous suit for partition a pro- 
perty is left out either intentionally or by mistake and no objection 
is taken by any party to a partial partition and the properties in 
that suit are partitioned a subsequent suit for partition of the pro- 
perty so left out and still held in joint" possession is maintainable : 
(2) Where properties include] in the previous suit were left out of 
partition with the consent of parties who agreed that they should 
remain in joint possession of the parties they may also be partition- 
ed in a subsequent suit ; (3) Where the decree in the previous suit 
dealt with the properties included in that suit and directed 
that some of them should remain joint between the copar- . 
ceners a subsequent suit fðr partition thereof cannot’be maintained 
in view of the provisions of section r1 Civil Procedure Code. 
If a party institutes a suit invoking the.assistance of the Court to 
partition the properties which he has held jointly with the 

(1) (1922) 1. L. R. 47 Bom. 389. 
9 See p. 400-—Rep, 
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defendant and the Court in effecting the partitio holds that a cer- 
tain portion of the properties cannot conveniently be partitioned or 
are in their very nature indivisible and impartible a subsequent suit 
for partition of such properties will not lie as that might mean a 
reopening of the partition made in the previous suit. 

Applying these deductions which I have made to the facts of 
the-present case it appears that proper enquiry has not been made 
in the Courts below with regard to the nature of the properties left 
joint under the decree in the previous suit. It is possible that 
some of the properties were left joint with the consent of parties, 
These will be according to the view I have ventured to take on the 
question of law capable of partition. But such portions of the proper- 


ties in suit which the Court in that suit held as incapable of partition E 


or should not be partitioned having regard tothe equitable enjoyment 
of the other portions of the properties cannot'be partitioned in a 
subsequent suit. It is necessary therefore that an enquiry shonld 
be made by the Court as to the nature of'the properties left joint in 
the previous suit, Itshould be ascertained what portions of the 
properties in suit were left joint in the former suit by the decision 
of the Court, The suit with reference to such portions must fail. 
If any portions were.kept joint with the consent ofthe parties or 
under such circumstances as not to make them subject of the deci- 
sion of the Court and were not rendered subject of the decision 
of the Court.they may be partitioned subject to the decision of the 
Court as to what portion of them should in justice and ety bo 
not partitioned. » 

In the result the decree of the Courts below are set aside 
and the case rémandel to the Court of first instance for decision 
According to law in view of the observations made above. Costs of 
this Court,as;well as of the Corfrts below will abide the result and 
will be apportioned according to. the extent of the success of the 
parties. : 

Graham, J. I agree. "MU" 


D. K. R. i Appeal allowed ; Case remanded 
le . . 
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CRIMINAL REVISION. . 


Before Mr. Justice Cuming and Afr, Justice Gregory. 


NRIPENDRA NATH DAS 
v. 
i EMPEROR* 


Criminal prosecution— Maintcinability—Criminal ‘breach of trust by public 
servant—Kabuliat—Failure to deposit money Yealised. 


A Kabuliat executed by the accused in favour of Government contained '* I 
shall realise the grass rent of the mouzah payable to the Government lying within 


myejurisdiction and I shall deposit the said amount inthe Government Treasury 


on or before the date to be fixed by the Chief Commissioner or any other autho- 
rised officer from tine to time. If I fail to deposit the grass rent from my kist 


: within one month time fixed, the Government shall be competent to realise 


from me or from my surcty or sureties the said sum in arrears according to law 
prescribed forthé realisation of .arrears of rent." Clause 2 of the Kabuliat 
provided tke amount of the surety, and clause 4 dealt with his remuneration which 
wis to be a commission or a fixed salary : : 


Held, on a construction of the Kabuliat that if by any chance the mouradar: 
failed to depo it the ggass rent realised hy him the penalty would be that the 
amount would be recovered from his sureties or himself by a certain procedure and- 
that tho Kabuliat did not contemplate his , bein: criminaily prosecuted for failure 
to deposit the amount realised. ‘Thz position of the mouzadar was not that of a 
servant but a lossee. The remedy was prescribed in clause 2 of the Kabuliat. 

Application for Revision by the Accused under section 435: 
of the Code of Criminal Procedure. ° 


The material facts appear from the judgment.of the trial Court 
which is as follows : , E" 


“Accused Nripendra was in thé service of Government asa 
mauzadar his main duty beipg to collect grazing tax and credit the 
sime in treasury to the account of Government. He executed a 
Kabuliat defining the dyties which he was to perform, In August 
1926 some persons who have been assessed'to grazing tax came to 
the grazing clerk to pay their tax for the year 1926-27. The grazing 
clerk eonsulted the Collection register and found that they had not 
paid the tax for 1925-26,"in full and asked them to pay the arrear tax, 
They protested and said that they had already paid the tax,to the 


* Criminal Revision Nos. 1164 and 1165 of 1927, against the order df A, L. 
Blank Esq, Officiating Sessions Judge of the Assam Valley District, dated the 
13th August, 1927, modifying that of Babu P. N. Das, Magistrate, ist Class, of 
Dibrugarh, dated the 16th May, 1927. 
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mouzadar. They produced receipts given them by the mouzadar 
and filed petitions denying their liability. The clerk brought it 
to the notice of the Deputy Commissioner who sent the papers to 
police for enquiry. In course of enquiry it transpired that accused 
realised sums of Rs. 28, Rs, 24 and Rs. 24 as grazing tax for 1925- 
26 from Bishon Ahir, Dhuria Ahir, and Ramnars Ahir respectively 
and did not credit the same to the account of Government. 'He 
was accordingly sent up for trial on charges under section 409 
Indian Penal Code.” 
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Babus Probodh Chandra Chatterji and Jnana, Nath Boral + 


for the Petitioner. 


Mr. Khundkar ( Deputy Legal Rememdrancer) for the Crown. e 
C. A. Y. 


` 


The following judgments were delivered : 


Cuming, J:—This Rule has been granted on ground No..3 


of the petition which runsas follows :— 


: For from the terms of the Kabuliyat it would appear’ that no 
. -criminal offence could be said to have been committed by the 
- accused even if he failed to credit the amount realised by him. 

The facts would appear to be these : The petitioner had execut- 
-ed a Kabuliyat in favour of the Government of Assam aga Collec- 
tor of grazing fees. He collected three sums Rs. 28, Rs. 24 and 
Rs. 24 which he did not remit to the Treasury. 

On this finding he has been convicted on 3 ' counts under sec- 
tion 409. é 

He argues now that even if he failed to pay in these 
amounts to ;the Treasury he cannot be held criminally liable. 
All that the Government can do if he fails to pay into the 
Treasury the amount he has realised is to proceed against 
him and his sureties by the procedure prescribed for the realisa- 
tion of arrears of rent. The relevant portions of the Kabulyat are as 
follows : A 

“I shall realise the* grass rent of the Mouzah payable to 
the Government lying within my jurisdiction and I shall deposit 
the said amount in the Government Treasury on or before thé date 
to be fixed by the Chief Commissioner or' any other authorized 
officer from time to time, If I fail to deposit the grass rent from 
my kist within one month time fixed the Government shall be 
competent to realise from me or from my surety or sureties the 
said sum in arrears according to law prescribed for the realization 
of arrears of rent,” 
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Clause 2 merely provides, the. amount .of. the. surety.. Clause 
4 deals with- his remuneration which isto: be a:commissiontor à 
fixed salary. Reading this Kabuliyat.it seems: to:me: to‘ .be quite. 
clear that the moujadar was. justified in. thinking that if by any 
chance he failed to deposit the.grass rent realised.by him:the penal- 
ty would be.that the.amount would be recovered: from his:sureties). 
or himself by a certain fprocedure snd that- the Kabuliat did! not 
contemplate his being. criminally. prosecuted: for failure to deposit 


* the amount realised. The position of the moujadar seems to! me! to: 
, be really not that of.a servant but.a lessee.. 


In view of the terms of the Kabuliat it seems to me that-it is<not: 
open Lo Goverament to prosecute the petitioner in the Criminal 
Co'irt for failing to deposit the money he has realised. They seem 
to limit their remedy to the method prescribed in clause 2. 

The result is that the finding and sentence must be set aside and 
thee accused acquitted. The same order will govern Révision 


case 1165. 
Gregory, J. I: agree. 
A. T; M; Rulis madi absolute. 


"Before Mr: Justice Chotsner-and Mr, Justice Gregory: 


SATINDRA NATH SEN: GUPTA 
. 9. 
EMPERQR* 


Breach of peace—Criminal Procedyre Code-( Act V of 1898); See 107: Likély to 
com mit.— Wrowugfuliact causing ansther.to commit breach-of: ‘pedce—Reidence* 
—Conversation with Magistrate — Evidence Ac (I of 1873), Sed ue 
, Particular line of action—Action provocative andeannoying. 

A person likely to commit a breach-of peace may: be: dealt: with: under" section? 
tez_of the Cade of Criminal Procedure. zn 
If for any wrongtul act ou*his part other person: may do things which: would ^ 
probably occasion a breach of the peace or disturb the public tranquility he would 
LÀ 


* Criminal-Revision No. 1083 of 1927; against the order of M. C. Ghose Esq, 
Sessions Judge of-Bakarganjy dated/the 2znd“Septémber, 1927, modifyl&g that’ 
of. Babu. J. K. Pias Sub-Divisionsl- Magistrate! of : ‘Barisal dated mm d 
July, 1027. i . 


Voi, XL VIT HIGH COURT: - 


equally become amenable to the. provisions of section roz Criminal Procedure 
m - 
Code, 


The Superintendent of Police sent for the accused to enquire what attitude 
he proposed to take in regard to the suggested procession in certain religious 
festival. The District Magistrate happened to come in there and took part in the 
conversation. The petitioner frankly admitted that he did not propose to hold 
his hand, on thecontrary, he would take the procession with music past a 
mosque as he pleased irrespective of any order already made or any’ order that 
might be made : - 


Held, that the conversation between the petitioner and the District Magis- ` 


trate was admissible to show what his intention was, 


The evidence to show particular line of acHon the petitioner would probably 
take was admissible under section 11 of the Evidence Act. 


e. 
The action of the Hindu processionists, though acting with self-restraint, ' 


and not violent nor insulting, in taking the procession by the mosque where pray- 
ers were still in progress, was provocative and likely to annoy the Mahomedans. 


Application for Revision by the Accused under section 432 of ` 


thie Code of Criminal Procedure, 


The material facts appear from the judgment. 

Babus Sures Chandra Talugdar, Mritunjoy Chatterjee and 
Radhica Ranjan Guha for the Petitioner, 

Mr. A. K. Basu’ and Babs Sachindra Nath Hageri for the 
Crown. 


The following judgment was delivered : 


This isa Rule grante] to the petitioner Satindra Nath Sen 
Gupta on certain grounds mentioned in the petition. Proceedings 
were taken under section 107 Code of Criminal Procedure against 
*the petitioner on the 18th March last by the Sub-Divisional 
Magistrate of Barisal and afftr hearing the evidence the Sub- 
Divisional Magistrate directed him to execute a bond of Rs, 5,000 
with two sureties of Rs, 2,500 each to keep the peace for one year.. 
On appeal to the learned Sessions Judge the order requiring security. , 
was upheld ut the amount of fhe bond'was reduced to Rs. soo 
together with two sureties of Rg. 250 each. . The facts found by 
the learned Sessions Judge in concurrence with the Sub-Divisional 


Magistrate are that the petitioner is the "leader of the Satyagraha . 


movement in the district of Bakerganj the object of which is to 
enforce the right of the Hindus to lead processions with music 
before mosques on public highways at all times, The assertion of 
such a.,right, to use the words of the learned Judge, has excited . 
the, Mahomedąns, and they decline to let any procession with. 
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music pass in front of their mosques. On the 16th March 1927 
the Sub-Divisional Magistrate in view of the state of feelings then 
existing between the Hindus and the Mahomedans issued.an order 
under section 144 Code of Criminal Procedure prohibiting any 
such procession upon the ensuing doljatra day which would be 
held either on 18th or 19th March. On the morning of the 17th 
March a Hindu procession tried to pass Lakutia which, we are 
told, is a place within the Barisal Sub-Division. But owing to the. 


"objection of certain Mahomedans the procession withdrew On the 


same evening the Superintendent of Police sent for the petitioner 
and asked him what his attitude was with regard to the prohibi- 
tory order made by the Magistrate under section 144. The 
petitioner stated in his presence and that of the District Magistrate 
who came in during the meeting, to use the words of the learned 
judge that he would lead processions with music before mosques 
on public highways and would not desist either for the opposition of 
the Mahomedans nor for any orders of the police or the Magistrate. 
The learnéd Judge ena “As he is a leader of a large number 
of young men he was in the circumstances arrested on 18th March 
and the present proceedings were instituted against him.” 

The question for our decision is whether in the circumstances 
such an order requiring the petitioner to execute a bond should be 
sustained. A great volume of evidence was laid before the Sub- 
Divisional Magistrate and it was accepted by him as well as by the 
learned Sessions Judge. He found this : to quote the words from 
the judgment of the learned Magistrate e“Put im a nutshell the 
case for the Crown is that Satindra Nath Sen had during a period 
of extremely strained feeling between the two communities on 
religious matters had enunciated the principle that it was the 
Hindus’ inherent right to pass with music before all mosques at’ 
all times of the day and night., In pursuance of this principle he 
had collected men and money and had organised a movement 
commonly known as the, Satyagraha movement. His followers 
were numerous and loyal to him. He ‘had been responsible for 
processions at Meghia and Barisal whfch had flouted orders lawfully 
promulgfted and he had asserted that he would resort to violence 
if necessary. During the do/fatra festival inspite of orders under 
section 144 Code of Criminal Procedure he told the District 
Magistrate that if he organised a procession it would be on the 
lines of the others for which he had been responsible. Further he 
was prepared to organise these processions before any mosque iri 
the district where Mahomedans opposed it. The prosecution has 
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succeeded in proving these facts and alleges that Satindra Nath 
Sen is in a position to carry out his threats. Inthe present condi- 
tion of the district action as described above is likely to lead to 
clashes between the two communities and disturbances of the public 
tranquility are probable.” These findings which have been 
accepted by the learned Judge are so clear that prima facie we 
should find the greatest difficulty in interfering with the order for 
security. It has, however, been strenuously contended by Mr. 


447 
CRIMINAL. 
1928. 
— 
Satindra Nath Gupta 
v. 
Emperor, 


— 


Taluqdar who has appeared in support of the Rule that the evidence ' 


on which these findings have been arrived at is for the most part 
inadmissible in law. His first ‘contention has been that whatever 
academic ideas any person may entertain he is not liable to be 
dealt with under section roy Code of Criminal Procedure unless 
overt acts are committed as the result of the expression of these 
ideas. 'This seems to us to be mis-construing the provisions of 
section 107 Code of Criminal Procedure. : 

This section says “Whenever a Magistrate is informed that any 
person is likely to commit a breach of the peace or disturb the public 
tranquility or to do any wrongful act that may probably occasion a 
breach of the peace or disturb the public tranquility the: Magistrate 
may proceed." Now it is plainly true to say that if a person himself 
is likely to commit a breach of the peace he may be dealt with 
under the section. But it is also true to say that if forany wrong- 
ful act on his part other persons may do things which would pro- 
bably occasion a breach of the peace or disturb the public trari- 
quility he would equally, become amenable to the provisions of 
the section. 

The second argument which has been addressed to us is that 
*the conversation between the petitioner and Mr. Blandy the 
District Magistrate and the Sifperintendent of Police Mr. Taylor is 
inadmissible in evidence because it was made under an implied 
seal of secrecy. We fail to appreciate this argument. The position 
was as we understood it that the Superintendent of Police sent for 
this gentleman to enquire what attitude he proposed to take in 
regard to the suggested processien on the do/ja/ra day. Mr. Blandy 
happened to come in there and took part in the convereation. 
To say that that constitutes a conversation* held under an implied 
seal of secrecy seems to us to impart a meaning which it cannot 
possibly bear. The petitioner frankly admitted that he did not 
propose to hold his hand on the contrary, he would take the 
processioa with music past a mosque as he pleased irrespective of 
any order already made or any order that might be made, Plainly 
.that evidence is admissible to show what his intention was, 
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Mr.. Taluqdar has then referred to certain findings of tpe learned 
Sessions Judge in regard to the Satyagraha movement at Patuakhali, 
the Satraswatipdja incident in 1926 and the B. M. College incident 

of the 13th February. In the last case the petitioner was put on 
his trial but was acquitted. It is argued that a reference to these 
particular incidents is irrelevant to the present enquiry. No doubt 
the fact of the petitioner having been acquitted on the 13th 
February made that matter over upon which little reliance can be 
placed. But the rest of the evidence is clearly admissible under 
section rr of the Evidence Act to show the particular line of action 
the petitioner would probably take. 

It is then contended that the petitioner cannot be held respon- 
sible for the Lakutia incident of the rgth March as he had by 
that time been arrested. Mr. Taluqdar has dealt at some length 
with the evidence which shows that the Hindu processionists acted 
with self-restraint in waiting till after prayer time to pass by the 
mosque. He has referrel in particular to the evidence of Mr. 
Higgins prosecution witness No. 12 who says that the procession 
approached at about 5-10 P. x. that he met and stopped them 75 
yards from the mosque and spoke to certain gentlemen, He told 
them that the Musdlmans were saying their prayers and told them 
not to pass by the mosque. They consulted amongst themselves 
and at ten minutes to 6 p.m. they insisted on passing by the mosque 
with music. The Musalmans were annoyei and excited. He 
arrested the processionists under section 296 Indian Penal Code 
and put his force between the Hindus ang Musalmans as both sides 
were excited and there was possibility of a breach of the peace. He 
says further that the Hindu processionists behaved well and that 
they were not violent, insolent or insulting. Plainly, therefore, a* 
breach ofthe peace was averted cHiefly by the presence of the 
police force because although the Hindu processionists were neither 
violent nor insulting their action in taking the procession by the 
mosque where prayers were still in progress was provocation and 
likely to annoy the Musalmans. The procession seems to have been 
directly inspired by the petitioner, es it was led by men whom the 
Magistrate has found to have been his close associates. We think, 
therefore, on a full consideration of the facts’ that when the 
petitioner took the line of action which he did the Magistrate had 
no option but to make the order he passed ; and in view of the 
position the petitioner occupies we cannot say that the sécurity 
jud from. him is excessive, 

"The Rili is, genau. bcc ih : 
AIT. Mo - E Rule discharged, 


P 
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` Before Sir George Claus Rankin, Knight. Chief Ais and 
Sir Charu Chunder Ghose, Knight, Judge. 


DWIJAPADA HALDAR AND ANOTHER. 
z 
EMPEROR.* 


Prejudice—One of ihe jurymen not versed in English—Translation of charge, 


One of the jurymen had not an adequate knowledge of English and when the 
Peshkar commenced to translate the -Judge’s- charge in the vernacular it was 
found to be unsatisfactory because of his lack of sufficient knowledge of EngMsh, 
Thereupon it was arranged that the Public Prosecutor would translate the charge 
to the fury, the Mukhtear for the defence being told that if he wanted to object 
to any translation he was to be at liberty to object then and there : 

Held, that the accused was not prejudiced. g 
`- That it was desirable that Peshkars or the Judges themselves should explain 
the charge to the jurymen who did not know English, 
^ Appeal by the Accused under section 410 of the Code of Crimi- 
nal Procedure. i . 


The appellants were convicted under section 376 Indian Penal 


Code to rigorous imprisonment for 3 yan each. The other facts ` 


appear from the judgment. 

Babus Mritunjoy Chatterjee and Monindra Nath Banerjee (IT) 
for the Appellants. 

Mr, Khundkar (Deputy Legal Remembrance) for the Cog: 

Babus Suresh Chunder Talugdar and Afohendra Kumar Ghose 

s for the Complainant, 

` The following judgments were delisered: —_ . 

Rankin, C. J. :—In this case the two accused persons were put 
on their trial on a charge of having raped a girl called Tustumoni 
‘on the 28th of May lastin the afternoon. The girl appeared to be 
of the age of 16 or 17. , It is said* that neifher her father-in-law nor 
her mother-in-law was in the hquse. 

"The defence case was that the girl was the kept woman Of one 
of the witnesses Hari Narayan and that tae whole story was false 
and it was alleged that it arose out of enmity with Hari Narayan, 

` There were many questions of fact for the jury upon which it 
seenis to me that the jury might have come to conclusions one way 
f ,*Criminal Appeal No. 633 of 1927, against the order of T. Blansford Jameson 
Esq, Additional Sessions Judge of 24-Pergunahs, dated the sth August, 1927. 
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or the other and would have had some reason in either case. We 
are’ now concerned with the question whether the case was put 
properly to the jury and it is of no avail at this stage for us to con- 
sider the questions of fact about which there was evidence both 
ways. , 

We have been taken through the charge of the learned Judge 
and'I must say that it seems to me an admirable charge. It deals 
with the relevant facts. It omits hardly anything of the smallest 
importarice and, in my opinion, it puts everything tlearly and 
fairly. 

It is true that in one part of the charge, with reference to the 
question whether the girl was the kept woman of Hari Narayan, the 
ledrned Judge says “you will also remember that that was a matter 
which was never put to Tustumoni.” It appears that that was put 
to Tustumoni and that no doubt isa mistake on the part of the 
learned Judge. Ican see no other expression in this charge that 
is open to serious criticism, The learned Judge was endeavouring 
to describe the character of the country in which this hut or house 
was, pointing out to the jury that the incident did not take place 
ina village but in an abad. It is true that there is some evidence 
that there were cettain houses not very far away. I do not think 


that that in any way shows that what the learned Judge said was in ' 


any way misleading to the jury. 

It was pointed out that.the mother-in-law was not called. An 
explanation was given that she was deranged in her mind and the 
learned Judge told the jury that if they thought fit they could draw 
the inference that the mother-in-law was being kept back by the 
prosecution. The learned Judge might have gone on to say that if, 
the jury thought that she was being kept back by the prosecution 
they might draw the further inference that if she had been called 
she would have given evidence contrary to the prosecution case, 
It does seem to me that we may attribute sufficient intelligence to 
the jury in understanding what is meant by “being kept back by the 
prosecution," ub s 

Again, as regards the medical 8viderice I can see no serious 
criticism to be made upon what the learned Judge has told the jury. 
He does not tell them that they are not to think about it at all. 
What he does tell is that although the Doctor has said thatethere 
were injuries on the girl that might have been caused in the way 
she says still the Doctor very fairly says that if any body was 
minded to set up a false case of rape it would be quite possible 
to produce similar injuries for that purpose ; and therefore the 
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learned Judge says that one cannot decide this case by the Doctor’s CRIMINAL. 

evidence, that the Doctor’s evidence is inconclusive and that before 3625. 

one convicts a prisoner one must do so on the strength of other c 

evidence in the case, That I think isa very fair way of putting it Dui. Haldar 

to the jury and that particular passage again seems to me to be Emperor. 

quite correct. Rankin, C. F. 
The result, in my judgment, is that with the exception of this = 

slip where he says “you will also remember that that was a matter " 

which was never put to Tustumoni” there is nothing that can be 

found fault with in this charge and I am of opinion that that e 

is à matter of any great importance. It only concerns with whether 

or not it was put to the girl. It was put to the girl and the girl e 


“denied it, 

The only other matter is that it has been brought to our atten- 
tion that one of the jurymen in this :case had not an adequate 
knowledge of English and that apparently when the Peshkar 
commenced to translate the Judge’s charge in the vernacular it was 
found to be unsatisfactory because of his lack of sufficient know- 
ledge of English, Thereupon it seems that it was arranged that the 
Public Prosecutor being the best man available as regards translat- 
ing capacity would translate the charge tothe jury, the Mukhtear 
for the defence being told that. if he wanted ‘to object to any tran- 
slation he was to be at liberty to object then and there. It strikes 
me that that is perhaps unfortunate but not an unfair way of getting 
the translation made as long as it was understood that the Mukhtear 
was free to object whenever he thought fit to object. It is said that 
the Mukhtear on one or two occasions, at all events, did object. 
That being so, the juror was given the benefit of the fact that one 
man put it one way and the other man put it the other way and I 
do not think that there was any possible prejudice to the prisoner 
in a matter of this sort. After all it appears that all the other 
members of the jury knew English sufficiently and that this parti- 
cular member of the jury appears to.have agueed with all the others, 
There was a finding of the'jury that was unanimous: Of course 
there is a great temptation in cfiminal cases to use any loophole 
which suggests possibility of a prejudice that can be exaggerated 
afterwards. Speaking for myself rather object to putting it upon 
Mukhtears or other people that they should consent to do some- 
thing which is not in itself proper without t heir consent. It is very 
much to be wished that Peshkars or the Judges themselves should 
explain the charge to the jurymen who do not know English, but in d 
this case I am quite satisfied that there are no reasons to think that 
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this particular jurymàn was not given the benefit ‘of the correct 
translation of the Judge’s charge. - 


In all these circumstances I think this appeal ‘must fail It is 
accordingly dismissed. o 


Ghose, J :—I agree. 
A, T: M. í Appeal dismissed, 


CRIMIN AL REVISION. 


Before Mr. Justice Cia and Mr, Justice Gregory. 


À RAM GOPAL GOENKA © 
PI . E v. * T E 
, NARAYAN DAS CHANDER l : pat 


Rival orbe Odicinal Procedure Code (Act V of aay: Sec. 144— Holding. a 
new market in one’s own land—Acts likely to lead to a breach of the peace 
—Temporary order restraining the owner from holding the new market— 
Magistrates jurisdiction 
Although the owner of a property has absolute right to use itas he pleases 

e. g. by holding a new market, yet if the mode of'enjoyment of the same, innocent 

and lawful as it might be, resulted or tended to result in'a series of acts com-- 

mitted by him or his men which were likely to lead to a breach of the peace, the 

Magistrate has ample jurisdiction to restrain the owner of the new market tem: 

porarily from holding the new market under section 144 Criminal Procedure 

Code.. š 


Application | for Revision -under section 435 of the Code ,of. 
Criminal Procedure. MENT i. i 


Proceedings under section 144 Crimihal Procedure Gader 
The material facts will appear from the judgment. - 


Messrs. Langford James and A. C. Mukherjee and Babu. Suresh’ 
Chandra Tatugdar for the Petitioner. . 


. *Criminal Revision Nos; 952 and 1038 of 1927, against the orders of N. K. 
Bose Esq, Additional Sessions Judge of Howrah, dated the 1st September, I927-- 
affirming those of Babu Hari Charan Bose, Deputy Magistrate of Howrah; 


rite 
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: Babus Mrityunjoy Chattopadhyayo, Manindra Nath bane H 
and Sitangsu Bhushan Bose for the Opposite Party. 


Babu Mritunjoy Chatterjee for the Opposite Party raised a pre- 


liminary objection, viz that as this Rule was directed against an 
Order under section’ 144 Criminal Procedure Code which was 
passed on thé 27th July 1927, and expired by the end of Septem- 
ber 1927, - the order having runout by efflux of time, the'Rule 
has become infructuous, ' 


Mr. Langford James for the Petitioner replied. Ordinarily 
your Lordships would not interfere with a time-expired order under 
section 144 Criminal Procedure Code. But in the present case a 
prosecution of the petitioner under section 188 Indian Penal Cgde 
for violating the order under section 144 Criminal Procedure Code 
is pending and it is necessary that your Lordships should decide 
the legality of the order. Cites Chandra Nath Mukherjee v. Rast 
Indian Railway (Y). As to the merits of this Rule, it is admitted 
the petitioner had been holding the market on his own land. The 
act is a lawful act and no Magistrate has the power to restrain him 
from doing a lawful act on his own land, The Courts below seem to 
think that because the police report showed that some of the peti- 
tioners’ men had dene acts of violence towards 'men attending the 
other market, the petitioner should be restrained from holding the 
market on his own land. That is clearly wrong. Proper procedure 
would be to institnte proceedings under section 107 Criminal 
Procedure Code against these men who have been guilty of doing 
the acts complained of. Section 144 Criminal Procedure Code is 
never intended to be used in cases of disputé ‘between owners of 
, val markets. Cites’ Satish Chandra Roy v. Emperor (2), and 
*' Bidhu Ranjan Mazumdar v. Ramesh Chandra Rat (3). The Courts 
‘below are also wrong in thinking that the petitioner required a 
license for the market. The Commissioners of the Howrah Muni- 
'cipality no doubt had the power ‘to direct that license should be 
taken for a market, but they had „never passed any resolution to 
that effect. Again, the' Municipality did grant the petitioner license 
and by a letter asked the petitióner to take from the municipality 
the license which had been sanctioned. The Commissioner subse- 
quently cancelled tlie license which they had no power to do. * 

` Babu Mrijyunjay Chatterjee, (for the Opposite Party) replied : 
If Mr. James seriously contends that under no circumstances 


(1) (1918) 23 C. W, N. 145. * 7 — (a) (1906) 11 C. W. N. 79. 
(3) (1906) 11 C. W. N. 223- ; , 
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CRIMINAL. can a Magistrate pass an order under section 144 Criminal Proce- 
1928. . dure Code restraining the owner of any land from doing any 
Rem-Gopal Goenka 2°48 thereon, even though such acts have a tendency to. result 
Y in a breach of the public peace, I must join issue with him, 
Narayan Das I would respectful] invite your Lordships attention 

* . to the clear wording of section 144 Criminal Procedure Code 


which lays down that where in the opinion of the Magistrate, 
immediate prevention or speedy remedy is necessary, the 
* Magistrate may direct any person to. take certain order 
With certain property. I submit the Magistrate can therefore in 
certain circumstances ask any person, including the owner of any 
land, not to hold a market on his own land. That is exactly 
how'a Full Bench of this Court interpreted the section in the 
case of Bykuniram Shaka Roy (1). 

In the present case the findings of the Magistrate and 
the Judge are that the men of the petitioner acted ina way which 
was calculated to endanger public peace, These acts were clearly 

. in the intérests of the petitioner's market, and unless the source of 
the trouble is removed it is no use binding down some of the mis- 
creants under section 107 Criminal Procedure Code which would 
only too soon be replaced by other men for the game purpose. As to - 
the other points urged by Mr. James, I shall only point out that 
under the Bengal Municipal Act which has been extended to 
Howrah, license was necessary, and Mr. James’s client applied for a 
license, and on the petition on which this Rule was obtained it 
was admitted that license had been refused. 

Mr, Langford James in reply. 
The judgment ofthe Court was as follows : 
Fanuary, 18. This Rule has been granted in regard to an order made by thee 
SoS Deputy Magistrate of Howrah under section 144 Criminal Proce- 
dure Code. The material portion of the order was in these terms : 
"m “Whereas it appears from the petition filed on 21-7-27 by Narain- 
: das Chandra of 12 Shib Kristo Daw Lane, ‘Calcutta 
. and the report dated the” 26th July, 1927 submitted 
thereupon by the Sub-Inspector of  Golabari Police Station 
that Ram Gopal Goenka of 20 Central Avenue, Calcutta, 
is halding a new market àt Nos. 97 and 99. Haraganj Road, Sulkea, 
adjacent to the old Haraganj Bazar belonging to the Daw Babus 
of Jorasanko, Calcutta for which a breach of the peace is apprehen- 
‘ded; I do hereby prohibit the said Ram Gopal Goenka from'hold- ` 
ing a new market at Nos. 97 and 99 Haraganj Road as the holding 
(1) (1872) to B. L. R. 434- 


Vou. XLVII.] HIGH COURT. 


of such magket will lead to an imminent breach of the peace". 
Now, the order was only in force for two months and it 
expired on the 27th of September 1927. Prima jacie, therefore the 
necessity for vacating it is not clear except on the ground 
that proceedings have been taken' against the petitioner under 
Section 188 Indian Penal Code for violating it. 


‘There is no dispute that the market which has been prohibited. 


is situated on the petitioner's own land. The findings in the pre- 
gerit case are that he applied to the Howrah Municipality to cons- 
truct certain buildings upon this land and according to the petition, 
sanction was first accorded by the Municipality but was afterwards 
revoked on the 3oth June 1927. The facts found by both the 
Courts below are that the petitioner continued the work of 
construction inspite of the fact that sanction had been withdrawn. 
It is said also that he had no license as required under the Munici- 
pal Act, though this matter does not appear to be entirely cléar, 
The further finding is that certain Nepali Durwans in the employ 
of the petitioner forcibly dragged vendors to the new market and 
otherwise molested thé public by conducting passers-by into the 
market presumably with the view of making them buy their commo- 
dities there rather than in the adjacent bazar belonging to the 
Daw Babus, Both the lower Courts have found  that' it. is 
likely to result inan imminent breach of the peace. The ques- 
tion, therefore, we have to consider is whether the Magistrate was 
in these circumstances, justified in passing an order which admit- 
tedly is intended to opexate only in cases of extreme urgency. 
Mr. Langford James who has appeared for the petitioner has con- 
tended that section 144 Criminal Procedure Cole is never intended 
1o be used in any case of dispute between the owners of two rival 
bazars and that, if some servants of one of these owners are shown 
to have acted illegally or oppressively, Section ro7 Criminal Pro- 
cedure Code is the proper section to be proceeded under to bind 
them down and to restrain them fromicommitting further offences. 
He has referred to two cases, namely, the case of Satish Chandra 
Roy v. The Emperor (1) and  Bidhu Ranjan Masamdar v. 
Romesh Chandra Rai (2). The learned Judges who decided 
the first of these two cases were of opinion that the Magistrate 
could ,not by passing successive orders under section 144 
Criminal Procedure Code extend the operation of the order 
beyond the time limited by the Sub-section (5) of section 144 
Criminal Procedure Code and that the most appropriate section of 


(x) (1998) 11 C, w. N. 79 (2) (1905) 1: C, W. N. 223. 
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the Code to deal :with cases of rival Aats which might cause a 
breach of the, peace was section. 107 of the Code. :No doubt that. 
view must be treated with respect but we are of opinion that the. 
powers of a Magistrate to deal with the situation where a breach 
of the peace is in his opinion, imminent have been so clearly defin- , 
ed in the Full Bench case of Bykuntram Shaka Roy (1) to which. 
our attention has been drawn by Mr. Chatterjee who appears for 
the opposite party that we cannot do better than set down some pf, 
* the findings therein .contained. What the learned Chief . Justice 
. Sir Richard Couch in interpreting the words of the section, said is, 
* this: “ The word, ‘ certain’ placed before the word act and after- 
wards repeated twice in the expression ‘ to take certain order with. 
certain property in his possession’ leaves no reasonable doubt. in. 
our minds that the Legislature intended to give full and, ample, 
powers to the Magistrate—the Chief Officer entrusted with the duty 
of preserving the peace of the district, to restrain any person from , 
doing any act or to command him to. hold any property in his 
possession subject to any condition, whenever such Magistrate shall 
consider that such a course of procedure is. likely to prevent Or. 
even tends to prevent a riot or an affray" ; and again the learned 
Chief Justice said * A particular act or a particular mode of enjoy- 
ment of property might be prefectly innocent or lawful in. itself., 
But “the act may be done or the property enjoyed in that particular 
modé under circumstances calculated .to lead to a, serious breach, 
of the peace attended even with loss of human life; and it would 
be. by no means proper or desirable to hold that even in such cases 
the chief peace Officer of the district has no power to issue an 
order such as that contemplated by section 62 of Act XXV of, 
. 1861" While, therefore, in the present case, it may be conceded * 
that ‘the petitioner has an absolute right to use his property, 
as he pleases, yet, if the mode of enjoyment of this property, inno- 
cent and lawful as it might be resulted or tended to result, as the, 
Magistrate has foundin a series of acts committed by the pétitioner's. 
servants which, jn the Migistrate’s judgmént, were likely to lead to, 
a breach of the peace, we cannot but think that the order under 
section, 144 Criminal Procedure Code restraining the: petitioner 
temporarily from holdingshis market there was amply justified. We 
accordingly discharge this Rule. — : E 
DER 0. : e l Rule discharged. 
* (1) (1872) 10 B, L. R. 434. : ` 


Vou, XLVII.) HIGH COURT, 
." - APPELLATE CIVIL: 
Before Mr. Justice Page and Mr. Justice Graham. 


MON MOHAN PANDEY 
?. 
HARI NATH CHAUDHURY AND OTHERS* 


Admissibility=-Roidence—Jama Wasil Baki aud. other papers—Bvidence Act (1 
" of 1872), Sec. ga(2)—Eniries made in ihe absence and assent of tenani— 


Weight to be attached to entries —High Court im second appeal, when can " 


interfere, 


In an application under section 105 of the Bengal Tenancy Act for settlensent 
ofifair'and equitable rent, the landlord to rebut the presumption arising under 
section so sub-section (2) of the Act, tendered in evidence certain account books 
from their Sherista, namely Jama Wasil Baki Jamabandi, Sheha and Karcha 
papers, which relate to the year 1872 and onwards : * 


Held, that the entries in those books were admissible in evidence without 
corroboration under section 32 8ub-section (2) of thé Evidence Act: Rampyara- 
bai Balaji Shridhar (1) and other cases. 


' Merely because such papers are not corroborated or merely because they were 
prepared in the landlord's office in the absence of the terants is not a sufficient 
ground for refusing to attach any value to the entries in these books as evidence, 

The weight to be attached to the entries in those account books wasa matter 
to be determined by the tribunal whose duty it was to take them into considera- 
tion and in second appesl if it was clear that the lower appellate Court under a 
proper appreciation of the law material to the matter in hand had come to & 
finding of fact upon the issues as to whether the entries in these account books 
outweighed the evidence ofthe Dakhilas produced by the tenants or not the 


High Court would not interfere with the finding at which the lower appellate 
*Court arrived. 


' Appeals by the Plaintiff. * 


Application under section ros of the Bengal Tenancy Act. 

The material facts appear from the judgment. 
Mr. Sarat Chandra Ray Choudhury, Babus Annada Charan 
Kirkoon, Subodh Chandra satin and Bijali Bhusan Sanyal for the 
Appellant. . 

Babus Taraksswar Pal Choudhury and Jitendra Mohan Banerjee 
for the, Respondents. 


'*'Abpeals from Appellate Decrees Nos. 158110 1:588 of 1925, against the 
decrees of M. C. Ghose Esq., Special Judge of Jessore, dated the asth March, 
1925, reversing those of Mr. A. B. Ray, Assistant Settlement Officer, Jessore 
dated the 31st May, 1924. 

(1) (1904) I. L. R. 28 Bom. 294. 
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"Babu Biraj Mohan Majumdar for the Minor Respondents, 

The judgments of the Court:were as follows 2— 

Page, J:—This is an appeal froma decision of the Mtf: 
Special Judge of Jessore reversing a decision of the Assistant Settle- 
ment Officer of Jessore. The appeal arises out of an application by 
a landlord under section 105 of the Bengal Tenancy Act for settle- 


. ment of fair and equitable rent. A large number of holdings were 


under consideration, but this appeal relates only to eight of them. 
The record-of-rights is in favour of the landlord, and in the record- 
of-rights is an entry to the effect that the holdings under dispute 
are those of settled raiyats, and therefore prima facie the rent was 
liakle to enhancement, under certain circumstances, The tenants 
who are now respondents pray in aid section 5o sub-section (2) of 
the Bengal Tenancy Act, and produced dakhilas whith proved to. 
the satisfaction of both Courts that these eight holdings had been 
held ata uniform rate of rent for more than ao years, In order 
to rebut the presumption which under such circumstances will arise 
in favour of the tenants the landlords who are now appellants 
tendered in evidence certain account books from their sherista, 
namely Jama Wasi! Baki Jamabamdi, Sheha amd Karcha papers. 
These papers relate to the year 1872 and onwards, and both the 
lower Courts have considered these account-books upon the footing 
that they were admissible in evidence under section 32 sub-section 
(2) of the Evidence Act of 1872. The entries in these books, 
therefore, were admissible in evidence without corroboration. See 
Rampyarabat v. Balaji Shridhar (1); Dukha Mandal v. W. N. 
Grant (2) ; Akiowlk v. Tarak Nath Ghose (3) ; Umed Ali v. Nawab 
Khaje Habibulla (4). The entries in these’ account-books were also, 
admissible in:evidence notwithstandipg that they were made in the 
absence of and without the assent of the tenants. But the weight 
to be attached to the entries in these account-books was a matter 
to be determined by the tribunal whose duty it was to take them 
into consideration andein second appeal | if itis clear that the 
lower appellate Court under a proper appreciation of the law mate- 
rial to the matter in hand had come toa finding of fact upon the 
issue as to whether the entries in these account books outweighed 
the evidence of the dakhilas produced by the tenants or not this 
Court would not interfere with the finding at which the* lower 

(1 (1904) L L. R, 28 Bom. 294. . (2) (1912) 16 C. L. J. 24. 

(3) (1912) 16 C. L. J. 328. 

(4) (1919) 31 C. L. J, 68 ; 1, L. R. 47 Calc. 266, : 
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appellate Court arrived. In the present case, hewever, it is appa- 
rent from the judgment of the learned Special Judge that he has 
not considered the relative weight to be attached to the entries in 
these account-books and the rent receipts produced by the tenants 
üpon the merits of the documents at all. In my opinion, the 
learned Special Judge approached the consideration of this matter 
from the wrong standpoint for as I understand his judgment: the 
ground upon which hs refused to attach any value to the entries 
in these account books whatever they might have been and how- 
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Hari Nath 


ever genuine they were, was that these books were prepared in the | 


landiord’s sherista and “it is not fairto charge the tenants with 
liability on the strength of papers prepared in the zemindar’s office 
in the absence of the tenant," and that no value is to be attached 
to such paper in the absence of legal corroboration by other suffi- 
cient evidence. Now, as we have said merely because papers such 
as those in question are not corroborated or merely because they 
were prepared in the landlord’s - office in the absence of the tenants 
is not a sufficient ground for refusing to attach any valie to the 
entries in those books as evidence. In this case, in my opinion in 
considering the facts the learned Special Judge misdirected himself 


as to the law, and the case must be remanded *to the lower appel- ' 


late Court in order that the appeal should be determined according 
to law. tis not to be understood that because this case is reman- 
ded for re-hearing this Court has expressed or formed any opinion 
whatever as to whether the entries in these documents taken 
together with the other eyidence in this case are sufficient to esta- 
blish that the tenants of this holding are liable to have the rate of 
rent that they are now paying readjusted. It may be that after 
“considering these documents and the other evidence the learned 
Special Judge will come to the conclusion that. the entry in the 
record-of-rights is correct, On the other hand, he may take an 
opposite view. But inasmuch as the entries in these account books 
have been held by both the lower Courts to be admissible under 
section 32, sub-section (a). of the Evidence Act the learned Special 
Judge is not entitled to summarily dismiss them from consideration 
together with the other evidence in deciding the issues which fall 
: to be determined upon the appeal. * . 
The result is that the decree of the lower €— Court is set 
aside, and the case is sent back to that Court to be’ dealt with in 
accordance with law. 
Costs of and incidental to this appeal abide the result, We assess 
the hearing fee in this appeal at two gold mohurs. 
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Civi. - ‘This judgment will also govern the other seven analogous 
1927. appeals. 
d i 
Mon. Mohan Pandey Graham, J :—1 agree. i^ 
Haii Nath A. T. M. Appeals allowed: Cases sent back. 
-Chaudhury. ] X ; d 
. Page, $. 
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ORIMINAL REVISION. 


Before Mr. Justice M. N. Mukerji. 


CRIMINAL, INDRA MOHAN ROY 
1927. v. 
MÀ 
* December, 16, 20. d EMPEROR* 


— 


' Master— Liability of— Allowing moter bus to be driven by unlicensed person— 

Knowledge and coyseni— Motor Vehicles Act (VIII € 1914), Secs, 6, 16... 

An owner of a motor bus is not liable under section 6 of the Motor. Vehicles 
.Actforallowing his bus to be driven without his knowledge and: without his 
consent, express or implied, by & person who is not a licensed driver : 
Thornton v. Emperor (1); Baidya Nath v. Esperer (2) and Varaj Lall v. 
Emperor (3) explained, . 

' A servant has no implied authority to engageta stranger to do work on bebalf 
of his master, so as to render the master Hable for the stranger's acts or defaults 
“except perhaps in a' case of necessity: Gwilliam v. Twist (4) and Harris v. 
Fiat Moters Lid. (5). : ES. 


Application for Revision undér section 435 of n Code of 
Criminal Procedure by the Accused. 


The material facts appear from the judgment. AD 


me Babus Mahendra Kamar Ghase and Syresk Chandra. Talugdar 


for the Petitioner. E 
C. A. Y. 
*. Criminal Revision No. fo44 of 1927, against the order of the Sessions ‘Judge 
of Dacca, dated the 25th August, 1927, affirming that. of Moulvi s. Ahmed, 
p Deputy Magistrate of Dacca, dated the zogth July, 1927. i 
(1) (1911) I. L. R, 38 Calc. 415 ; 13 C. L. ] 335. td . 
(2) (1917) L L. R. 4s Calc. 430. i 
. (3) (1924) 1. L. R. 51 Calc. 948 ; 28 C, W. N. 854: 
(4) (1895) 2 Q. B. B4 C. A. (s) (1907) 25 T. L. R. so4 C. A. 


VoL. XLVII.] HIGH COURT, 


The following judgment was delivered by . 

Mukerji, J :—The petitioner is the owner of a motor bus which 
was on a certain day driven by a person who had no license to 
drive. The petitioner has thereupon been convicted under S. 16 of 
the Motor Vehicle Act (VIII of 1914) and sentenced to pay a fine 
of Rs. 15 and an order has been made under S, 18 of the Act 
cancelling his license fora period of six months. This Rule is 
directed against the said conviction, sentence and order. 

The petitioner'5 defence was that 7 or 8 days before the date 

‘of the occurrence he had left for home leaving the bus in charge 
of his licensed driver and that he was not liable if any unlicensed 
person drove the bus during his absence and without his knowledge. 
There was a further defence that the licensed driver was on the bus 
but it has been disbelieved. The licensed driver Krishna was 
examined asa Court witness. He said that on the day in question 
he went away to take his meals asking one Shyam Lal Das (o act 
as driver but as a matter of fact one Nalini who had no license 
had driven it, He said further that the petitioner had «gone home 
some days before the date of the occurrence. He also said that 
Nalini was the manager of the bus and used to accompany him on 
the bus, There is a further statement in the.cross-examination of 
this witness by the defence which runs in these words: “The bus 
was in charge of Nalini and not of myself”. Itis not clear whether 
by this the witness meant to deny the allegation of the petitioner 
that he had left for home leaving the bu: i» charge of the witness ; 
but as the Magistrate has not stated anything about this matter in 
his judgment I think it 1s fair to proceed on the supposition that 
this allegation of the petitioner has not been disproved. In that 

' view the question that arises is whether the petitioner is punishable 
for the fact that the bus wasdriven, though without his knowledge 
and without his consent express or implied, by a person who is not 
a licensed driver. 

Thé conviction of the petitioner is founded on the liability of 
the owner arising under,S. 6 of the Act? The relevant portion of 
the section runs thus "No owner shall allow any person who is not 
(so) licensed to drive it." The Magistrate has purported .to follow 
the decisions in the cases of Thornton w Emperor (1) and Baidya 
Nath Bose v. Emperor (a) to which he has referred in his judgment, 
and'on the authority of those decisions has held that the petitioner 
shduld have seen that the bus was not driven by any man other than 


(1) (1911) I. L, R. 38 Calc. 4153; 13 C. L. J- 335. 
(a) (1917) 1- L. R. 45 Calc. 430- 
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a licensed driver. .He has further remarked. that even upon the 
decision in the case of Varaj Lall v. Emperor (1) the petitioner is 
liable as the driving of the car by. any man other than a licensed 
driver is expressly prohibited by the Act, because on'the principle 
of that decision the petitioner as master of Krishna is liable for the 
criminal act of Krishna in allowing Nalini to drive the bus. 

Now the penal clause upon which the conviction in Thornion v. 
Emperor (2) was founded was Rule 4 of the Rules framed under 
the Bengal Motor and Cycle Act III of 1903 which was worded 
thus: "No person shall drive or have charge of or cause or permit 


° to be used any motor car, motor cycle or trailer which does not in 


all respects conform to these rules or which is so driven or used as 
to ¢ontravene any of these rales.” The rule contravened in that 
case was Rule 20 which purported to forbid the reckless or negli- 
gent driving of a motor car. It was held that once the permission 
express or implied to use a car was given the owner remains respon- 
sible for any misuse ofthe car while that permission lasts and that 
& generalínjunction to the chauffeur never to drive the car beyond 
the regulation speed is not sufficient ‘to get rid of the owner's res- 
ponsibility. These rules, 4 and 20 were forall practical purposes 
same as Rules 3 and 19 framed under the Act of 1914 under which 
arose the case of Baidya Nath Bose v. Emperor (3). In that case it 


‘was gaid that the language of rule 3 could not be said to be very 


happy and that the construction of the rule was not free from doubt 
but the decision in Zhornfon’s case (2) was binding. The view 
taken in Zhoratos’s case (a) has been dissented from in the case of 
Varaj Lali v. Emperor (1) which was a case under rule 3 and rule 
16 framed under the Act of rgr4. It has been said in that case 


that “There a particular intent or state of mind is not of the essence: 


of an offence, a master can be made ecriminally liable for.his ser- - 


vant's acts if an act is expressly prohibited but not otherwise ; and 
he cannot be so made liable’ if the act provides for liability for 
permitting and causing a certain thing unless it-can be shown that 
the act was dore with thé master'f knowledge and assent, express 
or implied." These decisions may be helpful in interpreting rule'4 
or rule 3 referred to above and to which they relate, in which the 
wordg are “No person shall cause or permit to be used any motor 
vehicle” etc., words which make it necessary to determine whether 
the word gersonis meant to include an absentee owner. *'The 


(1) (1924; I. L. R. 51 Calc, 948 ; 28 C. W. N. 854. 
(2) (1911) I. L. R. 38 Cale, 415 ; 13 C. L. J. 335- 
(3) (1917) L L. R. 45 Calc. 439, 


Vor, XLVIL] HIGH COURT, 


decisions properly viewed merely purport to lay down rules of inter- 
pretation to be followed in such and similar cases; In my judgment 
they are of little assistance in construing the words of section 6 of 
the Act to which I have already referred and which define the 
liability of the owner who is made liable for aZ/owimg a person not 
to drive the vehicle. 

The realquestion is whether in the circumstances that 'have 
happened in the present case the petitioner can be said to have 
allowed Nalini to drive the bus. Itis a question of fact whether 
he did so or not, and to answer this question it will have to be 
considered, firstly whether he did so himself, and secondly whether 
if Krishna did so, Krishna's act may be imputed to him under 
any general principle of law relating to master and servant, 


As regards the first. of these two questions it cannot be said that 
there is any evidence either direct or circumstantial from which any 
consent express or implied can be held to have been' established 
or to be capable of being deduced. As far as can be made out it 
has not been established even that the petitioner had any know- 
ledge that such a contingency was likely to happen. 


As regards the second question there is abundant authority for 
the proposition that a servant has no implied authority to engage a 
stranger to do work on behalf of his master, so as to render the 
master liable for the stranger's acts or defaults except perhaps in a 
case of necessity, which term comprises only some well-known 
exceptional cases: Gwilliam v. Twist (1); Harris v. Fiat Motors 
Ltd, (2) (both of which were cases in which the driver left the 
control of the car allowing it to be driven by a stranger), Similarly 

* where a driver contrary to instructions allowed a third person to 
drive who knocked down a passerby it was held that the owner was 
not liable as the driver had acted outside the scope of his authority : 
Coogan v. Dublin Motor Co, (3). But the owner's liability may 
arise if the driver retains control of the car and allows a stranger to 
drive negligently :[Aickets v. Thos. Tiling Lid, (4); Richard v. 
Shard (s)]. If these general principles are applied to the present 
case, the petitioner can hardly ve said to be responsible for the act 
of Krishna for Krishna even if he had altowed Nalini to drive the 
bus had clearly acted outside the scope of his authority in 
doing s0. 


(1) (1895) a Q. B. 84C. A. (2) (1907) a3 T. L. R. 504 C. A. 
(3) (1914) 49 1. L. T. 24, (4) (1915) 1. K. B, 644 C. A, 
(5) (1914) 31 T. L. R. a4 C. A. 
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CRIMINAL. On no conceivable principle then, in my judgment can the 
1927. petitioner be said to have allowed Nalini to drive the bus and 
jade niches Roy consequently his conviction ard sentence and the order of cancella- 
veo tion of his license against which the Rule is directed must be set 
Emperor, aside and the fine if paid should be refunded. The Rule is made 

Mukerji, $- absolute, : 
A, T. M. Rule made absolute. 
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Before Mr. Justice Mallick. 
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January, 23. . SASI MOHAN TARKASASTRI AND OTHERS* 


Reni, reduction of — Permanent tenure-holder—Agreemen?! depriving tenani of: 
the benefit given by section 52 of the Bengal Tenancy Act (VIII of 1885), 
should be express—~Amalgamation of two holdings with an average“ rate— 
Average rate not in tssue—Appellate Court, if can raise that issue—Coss, 
as found in Setilement Khatian— Presumption. 


When there was no stipulation in the patta that the tenant, a permanent 
tenure-holder, would not be entitled to any reduction of rent even if there would 
be a reduction in the area of the holding, a proportionate reduction of rent 
under section 52 of the Bengal Ténancy Act could be claimed -by the tenure- e 
holder on showing an acquisition of a portion, of the holding by Government : 
Umesh v. Moti Lal (1) followed, 


Where the defendant in his ‘written statement gave full details of the two 
holdings as created by two pattas and also of the subsequent amalgamation of 
. them with an average rate per Kasi, and the question of average rate was not 
raised in the Court of first instance, the appellate Court should not raise the 
point of average rate, . 


The rate as laid down in the Cess Act is not the only factor in determining 
the amount of cess. There is thother factor in determining it and that factor is 
the valuation roll. ' 


r . 

* Appeal from Appellate Decree No. 2186 of 1925, against the decree of 
Babu Hemanta Kumar Haldar, Additional Subordinate Judge of Noakhali, 
dated the oth June June, 1925, modifying that of Moulvi Shahabuddin Ahmed, 
Munsiff, rst Court, at Sudharam, dated the oth February, 1923. 

(1) (1924) 39 C. L. J. 431, 


Vor. XLVII.] HIGH COURT, 


The rate of cess as found In the Settlement Khatian, is 2 be presumed to be 
correct unless contrary is shown. 
Appeal by the Defendant. 
-Suit for recovery of arrears of rent, 
The material facts appear from the judgment. 
Babu Jyotis Chandra Guha for the a aa 
No one for the Respondents. 
The following judgment was delivered by 
Mallick, J :—This appeal arises out of a suit for recovery of 
arrears of rent. The defence, taser alia was that the defendant 
was entitled to a reduction of the jama as admittedly a portion of 
the holding had been acquired by government and that the cess 
which the plaintiffs had claimed was exceasive the plaintiffs’ having 
‘claimed cess at the rate of 2% annas in the rupee whereas accord- 
ing to the defence it should have been only six pies in the rupee. 
' This defence found favour with the first Court and the trial Judge 
gave a part-decree to the plaintiffs in accordance with the case for 
the defence. In appeal, the lower appellate Court set aside the 
judgment and decree of the Court of First Instance and gave a full 
decree to the plaintiffs, The defendant has come up to this Court 
in second appeal, ° i 
The first point that arises for consideration is whether the 
defendant was entitled to a proportionate reduction of the jama. 
The learned Subordinate Judge could not allow any reduction of 
the jama principally on two grounds. One of these grounds was 
that there had been nothing inthe fa//a under which the land 
was held to show that the defendant would be entitled to a reduc- 
tion of the jama in case there would be a reduction in the area of 
the holding. Ido not see how that ground can be sustained. 
Section 52 of the Bengal Tenancy Act gave a statutory right to the 
defendant to have his sama reduced when there was a reduction in 
the area of the holding. Then as regards the absence of any 
stipulation in the $a//a on the question of xeduction of rent it is 
true that in creating a pérmanent tenure (as the tenure in the 
present case is) an agreement wifh a tenant to deprive him of the 
provisions of section 52 is valid ; but that agreement must be Stated 
in clearness: Umesh Chandra Chakrabarty v, Mati Lal Basu 
Ray Chowdhury (1). In the present case, as I have stated before, 
there was no stipulation in the 2a//z that the defendant would not 
be entitled to any reduction of rent even if there would bea 
reduction in the area of the holding. 
The second ground on which the learned Subordinate Judge 
(3) (1924) 39 C. L. J. 431. 
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refused to allow a proportionate reduction of rent to thfe defendant 
was that as the land had originally been let out on two gattas in 
which there were two different rates of rent given no reduction of 
rent was possible under the ordinary rule of three, But it appears 
that the defendant in an additional written statement gave full 
details of the two hollings as created by the two pattus and also 
of the subsequent amalgamation of them with an average rate of 
Rs, 3-1a-6 ps. per kami, The plaintiffs in no part of their case 
challenged these allegations as they are to be found in the schedule 
attached to this additional written statement. In these circums- 
tances and remembering also that the point of the present average 
rate was never raised in the Court of first instance I am of opinion 


that the learned Subordinate Judge was not justified in raising that 


point and in making it one of his grounds for refusing the defendant 
a proportionate reduction. The two grounds on which the lower 
appellate Court refused to allow any proportionate reduction in the 
rent are both, in my opinion, unsustainable and I am of opinion 
that the defendant was in the circumstances of the case entitled 
to a reduction of the jama as claimed by him. 

There was another point urged before me and that was about 
the amount of cess allowed to the plaintiffs. * The plaintiffs were 
allowed by the lower appellate Court an amount of cess as it is to be 
found in the settlement Khatian. The learned Vakil for the 
appellant contended that this was not proper inasmuch as the 
Cess Act does not allow any rate higher than six pies in the rupee. 
But the rate as laid down in the Cess Act is not the only factor 
in determining the amount of cess. There is another factor in 
determining it and that factor is the Valuation Roll. The rate of 
cess at Rs, 3-6-4p per year, as it ig to be found in the settlement 
Khatian, must be presumed to be correct and as observed by the 
learned Subordinate Judge there was nothing in the present case 
which rebutte 1 that presumption. The rate at which the lower appel- 
late Court has allowed eess to the plaintiffs must, therefore, stand, 

The result, therefore, is that the appeal i is allowed in part. The 


plaintiffs will geta decree for rent at the rate admitted by the 
defendant. But they will get cess at the rate as it is to be found in 
thé Settlement Khatian after making a proportionate reduction in 
the sum as inthe case ofthe rent. I make no order as to éosts in 
this appeal'as no one put in any appearance on behalf-of the 
respondent at the time of the hearing. The costs in the lower 
Courts will be in proportionto the success and failure of the parties. 
A, T, M. l Appeal allowed in part. 
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. CIVIL REVISION. 


Before Sir George Claus Rankin, Knight, Chief Justice and Mr. 
Justice Dwarka Nath Mitter. 


KRISTA KISHORE BOSE - Civ è . 
v. 193. 
ww 
: PANCHARAM MAITY.* * August, 17. 


Ex parte decree— Decree on defauli—Deposition on commission —Civil Procedure " 
Code (Act V of 1908), O. 17 Rr. 2, 3, O. 26 R, 8. 


Default of appearance in a case of general adjournment before hearing (is d 
within rule 2, order 17 of the Code of Civil Procedure and rule 3 is directed to a 
case where a party is definitely given time in order that they may take a certain 
. Step which it is necessary for him to take if he is to prosecute his case, and fails 
to tako that step. . d 


Before ihe evidence taken on commission can be read, the Court bas either 
to be satisfied by proof of certain facts or to be satisfied that the cssé is such . 
that it should dispense with the proof of those facts: Dhanu Ram v. Murli (1) 
commented on, 


A petition was made by the defendant praying for his examination on com- 
mission, but the case was adjourned to the 26th March for hearing and again to 
the 3oth April and the present applicant filed a petition and again prayed for his 
examination on commission on the ground of illness The application was 
granted on the term that the execution of the commission would not bea ground 

' for any further adjournment and the parties were directed to come ready on the 
day fixed. The commissioner fixed his work on the 3oth April and on that day 
it was ordered '* On both parties’ prayer for time let the case be adjourned to 
7th of May for hearing. Parties must come ready on that day." On the 7th May, 
the evidence taken on commission was recorded in the report but the pleader for 
the defendant said that he had no instructions. The case was decreed 


ex parte. 
Held, that the case was one for default and was governed by rule 2 order 17 
of the Code of Civil Procedure. 


That even in a case which was otherwise within rifle 3 order 17 of the Code 
of Civil Procedure, the Court was not deed to dispose of the case by looking at 
the evidence upon commission. 


Application for Revision under section 115 of the Code of 
Civil Procedure by the Defendant, 


Suit èn mortgage. ; 
Civil Revision Case No. 760 of 1927, against the order of the Subordinate 
Judge, and Court, Howrah, dated the 7th May, 1937. - ð 


(1) (1909) I. L. R. 36 Cale. 566. 
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Civir. The material facts appear from the judgment. 
i037: Mr. Debendra Nath Mondal and Babu uomen Nath Mitter 


for the Petitioner. 

v, .Babu Santosh Kumar Pal for the Opposite Party. 

Pancharam Maity. . — The following judgments were delivered : 

. August? 17. Rankin, C. J. :—Thisis a point of practice. It appears that 
à there was a mortgage suit which was decreed ex parfe on the asth 

of November 1925. The defendant who is the applicant before us 

today brought his application under Order IX Rule 13 Codeof Civil 

e Procedure on the 5th of January 1927 to have that ex parte decree 
‘get aside and the suit restored for hearing. That application having 
been filed and registered, on the rath of February it appears from 
the order sheet the case was adjourned to the 5th of March 1927. 
In the meantime a petition supported by an affidavit was made by 
the defendant asking for his examination on commission, but in 
the end the case was adjourned to the 26th of March for hearing 
and again to the 3oth of April and the present applicant filed a 
petition with a medical certificate and again prayed for his exami- 
nation on commission on the ground of illness. This time the 
application was granted on the term that the execution of the 
commission would not bea ground for any „further adjournment 
and the parties were directed to come ready on the day ‘fixed. 
The commissioner finished his work on the 3oth of April 1927 
and on that day it was ordered “on both parties’ prayer for 
time let the case be adjourned to the 7th of May 1927 for hear- - 
ing. Parties must come ready on that day". On the day in 
question—the 7th of May 1927—the position was this that the 
evidence taken on commission was recorded in the report but 
the pleader who had been appearing for the defendant said that . 
he had no instructions. Thereupoh the learned Judge treated the 
matter as a case of default. He said “The applicant does not 
appear on calls. His pleader states that he has no instructions in 

: the case today. The 2, opposite | party is present. Let ‘the case be 

dismissed for default with costs Ra, 8.3 + 


Now, the learned Advocate for the petitioner contends belore 
us that that course wag improper and that what should have been 
done was this that evidence taken on commission together with any 
other evidence which the plaintiff might adduce should have been 
considered and the case should have been decided on its merits 
though in the absence of the defendant. That question turns upon 

a two other questions : The first is whether or not the case before us 
in the events which happened was governed by Rule a of Order 


ww 
Krista Kishore Bose 





Vor, XLVIl.] HIGH COURT. 


XVII of the Code or by Rule 3. On that question it seems to me 
that the case is within Rule 2. It is quite true ‘that in the 
order as recorded it appears that the adjournment was made 
on the application of both parties. It is quite true that there is 
that notice that parties would get no further adjournment in the 
words “ parties must come ready on that day”. Still I do not think 
that that is what is contemplated by the terms of Rule 3. Rule 2 
begins by “ where, on any day to which the hearing of the suit is 
adjourned”, (it does not say at whose instance it is adjourned) 
“the parties or any of them fail to appear”. Rule 3 says 
** where any: party to a suit to whom time has been granted fails to 
produce his evidence, or to cause the attendance of his witnesses, 

: or to perform any other act necessary to the further progress of 
the suit" It seems to me that default of appearance in a case 
of general adjournment before hearing is within Rule 2 and that 
Rule 3 is directed to a case where a party is definitely given time 
in order that he may take a certain step which it is necessary for 
him to take if he is to prosecute his case, and fails to take that 
step. 

However ‘that may be, a further question arisés in this case 
whether the deposition on commission was evidence on the record 
of the Court in the sense that the Court was under an obligation to 
read it and to decide the case upon it even if there was no appea- 
rance at the hearing of the defendant. On that question we have 
been referred fo the case of Dkanu Ram Mahto v. Murli Mahto (1) 
where it is said that it is net the practice in the Mofussil to make a 
formal tender of the evidence taken on commission. It seems to 
me, however, that for the purpose of the present question before 

* us it is necessary to look somewhat accurately on what is said by 
the Code and in that connection the language of Order XXVI 
Rule 8 which is in the formof sectian 390 of the previous Code 
must be regarded, Rule 8 says that “ Evidence taken under a 
commission shall not be read as evidence in the suit without the 
consent of the party ágdinst whom ‘the same is offered unless” 
certain facts are present, for exatuple, “the person who gave the 
evidence is beyond the jurisdiction of the Court” or “ the Court 
in its discretion dispenses with the proof of any of the circüms- 
tances,and authorises the evidence to be read notwithstanding proof 
that the cause for taking such evidence by commission has ceas- 
ed at ‘the time of reading the same”; so ‘that before the evidence 
taken on commission can be read the Court has either to be satis- 


(1) (1909) I. L. R. 36 Calc, 566, 
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Civit. fied by proof of certain facts or to be satisfied that the case is 
1927. such that it-should dispense with the proof of those -facts, It 
seems to me that the case Dkanu Ram v. Murli (1) is open to 
some comment as regards a certain part of the reasoning in the 
oe : judgment of the learned Judges. It is there said: “ Where, 
Rankin, Ce T. therefore, as in the case before us, the circumstances mentioned in 
oo sectión 390 which would exclude the deposition from being read 
as evidence in the suit do not exist, there is no reason 
“why the deposition should be formally tendered . before 
, it can be treated as evidence in the cause.” In that passage the 
learned Judges seem to have inverted the character of section 390 
to which they were referring. In that section it is not laid down 
thaf certain circumstances shallexclude the deposition from being . 
read as evidence, That section says that unless with the consent 
of the other party a commission shall not be read as evidence un- 
less-there is either proof of certain circumstances which would 
make it evidence or the Court gives dispensation from such proof, 
. I am not Gisposed at the moment to make any observation as to 
l what the practice in Mofussil Courts may be for any other purpose ; 
but reading Order XXVI Rule 3 and Order XVII Rule 3 as they 
stand for the purpose of giving a construction to .the Code. I am 
not satisfied that even ina case which is otherwise within order 
XVII Rule 3 it would be right to say that the Court is obliged to 
dispose of the case by looking at the evidence upon commission. 
. In my judgment, the Court in this case has adopted the right 
practice and this Rule must be discharged with: costs—hearing fee 
one gold mohur, 


, Mitter, J:—1 agree, 
A. T. M, , Rule discharged. ° 


Sert 
Krista Kishore Bose 


y. 
Pancharam Maity. 


(1) (1909) I. L. R. 36 Calc. 566. 
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. APPELLATE CRIMINAL. 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr, Justice Chotener. 


SURESH CHANDRA BANERJEE AND OTHERS GRIMINAL. 
` -v t D 1927, : 
L aw 
KING-EMPEROR.;* : : Neveseber, 16, 17, 
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Daceity-—Accemplice, testimony of—Ta be corroborated in material particulars— December, 7a 


Penal Code (Act XLV of 1860), Sec, 4oo—“ Beleng— Evidence of compari- À 
sen of handwriting. 


It is not illegal to convict on the uncorroborated testimony of an accomplice, 
but it is highly unsafe to do so unless it is corroborated in material particulars. 
There must be corroboration of his evidence in material particulars 
by impartial and reliable evidence. Evidence in corroboration must be indepen- 

“dent testimony which affects the accused by connecting or tending to 
connect them with the offence charged. In other words, it must be evidence 
which implicates them, confirming in some material particular not dnly the evi- . 
dence that the offence has been committed but.the accused were concerned in 
their commission.: If an approver has been corroborated in some points, he can 
be believed on points on which he has not been corroborated, provided it is 
reasonable. It is not hecessary that an approver shall be corroborated as regards 
every single statement which he makes, 


The word ‘ belong! in * whoever shall belong’ in section 400 of the Indian ` 
Penal Code implies something ‘more than a casual association. It involves the 
idea of continuity rather than of permanency and also of a!connection extending i 
long enough to warrant the inference that the accused has ‘identified himself with 
the gang ‘which has for.its object the habitual commission of dacoity. The 
essence of the section is the agrenment habitually to commit dacolty, not the 
e actual commission or attempted commission of dacoities. The existence of such 
an agreement and the participation of any person in that agreement may be 
inferred from circumstances. 


Evidence of comparison of handwriting is soften extremely dangerous. Of all 
‘methods of proving a document that of comparison of handwriting by an inexpert 


witness is the most unsatisfactory. . 
Appeals by the Actuged under section 4n ofthe Code of Cri- 
minal Procedure. * 


The charges against the twenty accused was that between 
December 1921 and November 1923 at certain places named 4n the 
charge, they belonged to a gang of persons associated for the pur- 
pose of habitually committing dacoity. The other facts appear : 
from the judgment. l 


* Criminal Appeals Nos, 531, 558 and 572 of 1926, against the order of T. H. e. 
Ellis Esq, Additional Sessions Judge of Dacca, dated the 14th June, 1936 
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Babus Suresh Chandra Talugdar and Sachindra Kumar Roy 
for the Appellants in.Appeal Nos. 531 and 57a. 

Babus Debendra Narain Bhattacharjee and Nagendra Nath 
Chowdhury for the Appellant in Appeal No. 558. 

Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 

C. A, V, 

The following judgments were delivered: : 

Chotzner, J.—The 20 appellants were tried by the Additional 
Sessions Judge of Dacca with a jury upon a charge under section 
400 Indian Penal Code and upon the unanimous verdict of the 


* jury were convicted and sentenced to various terms of imprison- 


ment. The trial presents some unusual features, It began on the 
15th April 1925 and ended on the gth June r926. Over 300 wit- 
nesses were examined and the amount of judicial time actually 
devoted to the hearing was 154 days. The learned judge's charge 
tothe jury which occupied 8 days dealt very exhaustively with. 
the law and with the facts in their relation to each particular accus- 
ed and reflects great credit on the patience, industry and careful- 
ness of the learned. Judge. 

At the hearing of the appeal, the appellants Suresh Chandra 
Banerji alias Fatik, Bhim Dhupi, Gunga Charan Dutt alias Hari- 
das, Abala Ranjan Majumdar, Nalini Ranjan Majumdar and Bama 
Charan Chaudhuri alias Tuina were represented by Mr. Taluqdar, 
Nripendra Nath Ghose alias Natu by Mr. Bhattacharjee, while the 
remaining (13) accused have preferred appeals from jail, 

The case for the prosecution rests very largely on the evi- 
dence of the approver Surendra Mohan Ghose. According to him 
the appellants with others formed a gang of dacoits under the lea- 
dership of Fatik, he himself being one of Fatik’s lieutenants. The 
scene of their operations was the distsicts of Dacca, Faridpur and ' 
Tippera and more particularly Bikrampur within the Munshiganj 
Sub-Division and they were responsible for no fewer than 18 dacoi- 
ties exclusive of attempts in the years 1922 and 1923. The head- 
quarters of the gang Was at Panchgaop, Fatik’s home, and the 
evidence shows that the appellants fgr the most part reside in this 
area.. [t was therefore not improbable, as the learned Judge puts it, 
that ,'* there should be a gang operating in this area which has 
been responsible for all these dacoities.” This was supported by 
the fact that similar weapons and the same password were used in 
their commission. Evidence was also led that the accused were*seen 
to associate together regularly—a truly remarkable circumstance 
when fit is seen that they profess different faiths and occupy 
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a different status in life, Such associations are shbwn to have been 
attended by.an outbreak of crime, which coincided with the simul- 
taneous disappearance of the accused from their homes. 

These being the broad facts of the prosecution, it has now to 
be considered whether the learned Judge was right in his direc- 
tion to the jury as to the value of the approver's evidence and as to 
that corroboration in relation to each accused upon which 'the 
statute insists, What the learned Judge says is this, “With regatd to 
the evidence of an approver the legal position may be summed up 
in one sentence, [It is not illegal to convict on the uncorroborated 
testimony of an accomplice, but it is highly unsafe to do so unless it 
is corroborated in material particulars. Under section 133 of the 
Evidence Act it is stated that ‘an accomplice shall be a compe- 
tent witness against an accused person ;and a conviction is not 
illegal merely because it proceeds upon the uncorroborated testi- 
mony of an accomplice.’ In section 114, illustration (b) it is stat- 
ed that ‘a Court may presume that an accomplice is unworthy of 
credit unless he is corroborated in material particulars’, You may 
take it then that there is nothing in the law to prevent you from 
convicting the accused in this cage on the uncorroborated evidence 
of the approver Surendra Mohan Ghosh, but it Would be exceed- 
ingly dangerous for you to do so. There must be corroboration 
of his evidence in material particulars by impartial and reliable 
evidence. Corroboration by an accomplice is worthless, as is 
corroboration by a witness whose competence or truthfulness is 
under suspicion. Evidence in corroboration must be independent 
testimony which affects the accused by connecting or tending to 
connect them with the dacoities, In other words it must be evi- 
fence which implicates them, confirming in some material particu- 
lar not only the evidence that d&coities have been committed but 
-that. the accused were concerned in their commission. If an 
approver has been corroborated on some points you are free to 
believe -hith on points on which he has not been corroborated, 
provided you think it reasonable. It is not necessary that an 
approver shall be corroborated «as regards every single statement 
which he makes.” We think that this is substantially a cerrect 
exposition of the law. It has however Been contended :by Mr. 
Taluqdar that the learned Judge should have placed the character 
and antecedents of the approver much more elaborately before the 
jury an@ that his omission to do so is a serious defect in the 
charge. We find it difficult to accept this contention, The appro- 
yer was before the jury for 24 days, and a mere perusal of his 
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evidence is sufficient to show that he must have blackened himself 
in their eyes beyond redemption, Then on the “question of ithe 
corroboration of the approver’s evidence by independent testimony 
we cannot do better than transcribe as an example of the learned 
Judge’s method of dealing with each individual accused that por- 
tion of the charge which relates to the case against, Ananta Sarcar. 
“ 4 Ananta Sarcar—Ananta Sarcar is said to be the lieutenant of 
Fatik. Heis first mentioned in connection with the Kamarhow- 
la dacoity. You will remember that he used to be the sadbirkar 
of the master of the house. Vide evidence of Nisi Karmokar, Then 
his name appears in connection with the Bidhnail dacoity, and the 
search in his house by the police, He is implicated by the appro- 
ver in the Meheran dacoity, and Kalachand Banerji speaks of the 
improvement in his fortunes after this dacoity. In Gaodia dacoity 
he is again implicated by the approver, this time as the informer 
ofthe dacoity. Iremind you of the evidénce of Baroda Kanta 
Pal, Kala Chand Gope, Tufani Kapali, and Srinath Gope. In this 
dacoity the approver gives Ananta a specific part, in that he was. 
armed with a da//am and struck a man who cried out in conse- 
quence of which episode a neighbour asked whether or not these 
dacoits had any pity. Suren also implicates him in the Abdullapur 
attempt. He is named in the Mankohati dacoity, and the appro- 
ver's evidence is supplemented by that of Kala Chand and Kasi- 
mali Haldar, P. Ws. 210 and 246. He is also named by Suren 
as having taken part in.the Radhanagar dacoity and the evidence 
of Suren is supplemented by that ef Jitendra Nath Roy P. 
W. 288 and Abdul Aziz P. W. 72. He isimplicated by the 
approver in all the Kuichamora attempts and in the last his 
evidence is supplemented by that of  Kalachand Gope, and 
by Badinzzaman P. W. 76. Suren names him in the Banori 
dacoity, and you alsa have the evidence of Maijuddin 
Mullah 252, and Janaki Kapali 256 ; Suren names him 
in the Banori dacoity, and you 4lso have the evidence of Sasadhar 
Biswas 296, As regards Banori dacoity there is also the evidence of 
Exhibit 198, and the evidence of Kala Chand 210. Suren names 
him ‘in the Ganganagar dacoity and there is also the evidence of 
Bfojendra Lal De 230. As regards Wari dacoity there is the 
evidence of Satinath Banerji III, and Peari Kapali 245. , Ananta 
was arrested by Eadali Chowkidar on 14-10-1923 and was produced 
before Sasadhar Biswas. . 

The same remarks as I have made in connectien with the wit- 
nesses of association before apply here as well as in all the indivi- 
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dual cases.. As regards Ananta, the evidence of the following asso- 
ciation witnesses is put before you. Kala Chand aro, Eadali 37, 
Janaki Kapali 256, Dinesh Bannerji 262, Mon Mohan Kapali 
244, Abbas Ali 258, Nisi Karmakar 251, Moijuddin 252, Gagan 
Karikar 248, Peari Kapali 245, Kasimali Haldar 246, Srinath Gope 


253, Tufani Kapali 247, Manindra Nath Mukerji 264, Olimuddin. 


Choukidar 243, Indra Mohan De 265, Mohini Mohan Banerjee 211, 
Hem Ghatak 291 and Kala Chand Banerjee 272, with reference to 
this last witness I remind you of the evidence of P. W. 37 as 
regards annuity alleged between him and the accused Ananta, 
The learned Judge has dealt with the other accused .ina precisely 
similar manner and we do not think a clearer or fuller direction 
could have been given. ‘The culpability or innocence of each 
individual was left entirely to the jury and we cannot say that the 
evidence upon which they found the accused guilty was inadequate. 
We have now to consider the various arguments advanced by Mr. 
Talugdar. He says that section 400 contemplates the existence 
- of one gang to which the members permanently belong and are 
associated for the purpose of habitually committing dacoity, Here 
the case for the prosecution is that there are three distinct gangs, 
and it is therefore urged that the trial has been vitiated by the 
acceptation of evidence relating to these three gangs, each of which 
should have been separately tried. 

Now it is quite true to say as the learned Judge has done that 
when the section says "whoever shall belong to a gang of persons”, 


the word "belong" impliesesomething more than a casual associa- 


tion. It involves the idea of continuity rather than of permanency 
and also of a connection extending long enough to warrant the 
Inference that the accused has identified himself with the gang 
which has for its object the habitual commission of dacoity 
— “The essence of the section”, to use, the learned Judge’s words, 
"is the agreement habitually to commit dacoity, not the actual 
commission or attempted commission of dagoities, The existence 
of such an agreement and the participation of any person in that 
agreement may be inferred froh circumstances.” When the evi- 
dence is examined it will appear that it was only one gang Which 
was charged and proved and that the approver and the appelfant 
Natu joined it in time for the Meheran dacoity in December, 1922. 
Consequently there is no question of misreception of evidence or 
misjoinder of charges on the ground that the 3 gangs have been 
intermingled. In point of fact the first group of dacoities, namely 
Dhamaron and Malolediya affects none of the appellants except 
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Natu with whom Wwe shall deal later, There is therefore no force 
in this argument, 

It is next contended that the learned Judge has misdirected 
the jury in regard to the letter Exhibit X, which purports to have 
been written by the approver to his wife and to show that he is not 
really a dacoit but a spy in police pay. What the learned Judge 
says about it is this; “At the close of the cross-examination of the 
approver he was handed this letter and was asked whether or not 
it had been written by him. After seeing the letter he dnswered—it 
is not in my hand-writing and not written by me. The letter was 
marked provisionally ‘X’, Then the approver was asked to write 
at the dictation of the then pleader for the defence who was then 
in conduct of the case, Accordingly he wrote at the dictation of the 


: learned pleader. Two other letters purporting to have been written 


to the approver by his wife were shown to him. He denied that 
they were in the hand-writing of his wife, that he had ever received 
them and stated that his wife always wrote to him over the signa- 
ture ‘Bini’, Nothing more was heard of the letter purporting.to . 
have been written by Suren to his wife until the argument of the 
learned pleader for the defence. He has now asked you to com 
pare the admitted hand-writing as shown in the dictation taken 
down, with that of the letter purporting to have been written by 
Suren, and also with the entries in the Khata book of Ram Malakar, 
Exhibits 3 and 4 of Exhibit I and from this comparison to find that 
the letter in question was actually written by Suren from the gaol. 


“In the first place I must caution you evidence of comparison of 


hand-writing is often extremely dangerous. Of all methods of 
proving & document that of comparison of hand-writing by an 
inexpert witness is the most unsatisfactory, Your own common 
sense will tell you this. Ifa man wishes to forge a document and 
make it appear to be in the hand-writing of another,- then he will 
naturally follow as closely as possible the peculiar characteristics of 
the other's hand-writing. He will also imitate any peculiarities of 
expression. If he knows that the other person is in the habit of 
using certain expressions or of mak?ng certain mistakes in spelling, 
he will introduce them into the forgery in order to provide an 
appearance of genuineness in the forgery. In fact the essence of a 
successful forgery is that it should resemble the original as «closely 
as possible. The better the forgery the more difficult it is for any 
person who is not a hand-writing expert to distinguish it from & 
genuine script. In the present case the alleged writer of the letter 
says it is a forgery, is not written by him. The defence have asked 
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you to compare it with his admitted handwriting and find it genu- 
ine. Itisa point which is for your decision, but your deon 
must be made bearing in mind the caution that I. have given you.” 

We are of opinion that the warning given to the jury was quite 
proper. It was plainly a matter for the jury to decide whether the 
letter was genuine or not and if the defence maintained it aas, 
nothing could have been simpler tban for them to have called an 
expert to tell them what he thought. A grievance is sought to be 
. made from the fact that the wife was not'examined, but here again 
the defence might have summoned her if they wanted her. 

Some criticism is directed against the way in which the search 
of Fatik's house was conducted and it is urged that all the witnesses 
to the search were not called. — i 

The search list Exhibit 122 shows that a very large number of 
articles were found and it was important that they should be cgre- 
fully recorded with all particulars. There is therefore nothing 
suspicious in the fact that this took more than one day to do. 

As regards the second point, it appears that the search took place 
in the presence of three witnesses one of whom was examined. It 
was plainly unnecesgary to call every witness, Ft would be for the 
jury to say if they were satisfied upon his evidence that there was 
no reason to suspect any irregularity, and whether they were or 
were not, there was no reason to burden. the record unduly. 


"The further suggestion made by the learned vakil that some of 
the articles which were identified as stolen property at the trial 
were planted in Fatik's house rests on no evidence and is apparently 
unfounded. 

We have still to consider whether the evidence of the approver 
is sufficiently corroborated in the case of each of Mr. Taluqdar's: 
clients, 

Sures Chandra ‘Banerjee alias Fatih, 


‘The eviðence establishes beyqnd all doubt that he was the 
leader ofthe gang and i$ amply corroborative of the approver, 
Mr. Taluqdar does not seriously question his guilt but urges that 
the sentence of transportation for life is too severe. He’ urges 
that he served in the Bengali’ Regiment in the War and that’ he 
has been visited with this penalty because in one dacoity a man 
was killed not by him but by Daulat. 


We are of opinion that the sentence is needlessly severe and 
we accordingly reduce it to 1o years’ rigorous. imprisonment. 


Bhim Dhupi is implicated i in five docoities and the evidence of 
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his association with the gang is satisfactory. His sentence of 
7 years’ imprisonment will stand. 

Ganga Charan Dutta is implicated in two dacoities, He started a 
rice business with the proceeds of the first dacoity but the evidence 
shows that he continued to be a member of the gang. It is open to 
doubt whether his previous conviction under section 411 is admissible 
against him here but even without that there was adequate evidence 
before the jury. His sentence of 5 years’ imprisonment will stand. 

Abala Majumdar is implicated i in two dacoities in one of which 
he was identified, and there is other satisfactory evidence of associa- 
tion. His sentence of 7 years’ imprisonment will stand. 

‘Nalini Majamdar is implicated in three dacoities in one of which 
he was convicted and sentenced to 7 years’ imprisonment. There is 
good evidence of association with the gang. We think we should 
take his previous conviction into consideration and reduce his 
sentence in the present cage to 3 years’ rigorous imprisonment. 

Bama Charan Chaudhury (Tuina) is implicated in two dacoities 
and there is sufficient evidence of association. His sentence of 5 
years! imprisonment will stand. 

With these modifications, the appeals of these 6 persons are 
dismissed. 

We now proceed to consider the case of Mr. Bhattacharji's 
client, Wrigendra Nath Ghose alias Natu Ghosh. 

His case seems to us to be on rathera different footing from 
that of the others. The approver refers te him as being implicated 
in only one dacoity. They are relatives and is not impossible that 


he was implicated for private reasons. The learned Judge appears , 


to have overstressed the value of the evidence of this single dacoity. 
Itis true that he was mentioned in the two dacoities of January— 
February, 1922 but his name does not reappear till the Gaodia 
dacoity in February, 1923. The lapse of a year and the change of 
gang rather indicate that, he had given it up. Weare not :satisfied 
that he was a member of the gang and accordingly allow his appeal 
and direct him to be acquitted and discharged, 

Wé have now to consider the jail appeals: 

Ananta Sircar is implicated in eight dacoities and the: evidence 
of association is eee: His sentence of 1o years’ imprisogment 
will stand. 

Nanda Dhupi is mentioned in six dacoities and there is good 
evidence of association. We think however that his, culpability is 
less than Fatik's and Ananta’s and accordingly reduce his sentence 
from 1o to 7 years’ rigorous imprisonment, 
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asin is implicated in four dacoities and there is satisfactory 
evidence of association. We think however that his guilt is less 
than Nanda’s and reduce his sentence from 8 to 6 years’ rigorous 
imprisonment, 

Asraf Ah is implicated in six dacoities and there is good evi- 
dence of association. For the reasons given in Easin's case we 
reduce his sentence fiom 8 to 6 years! rigorous imprisonment. 

Radha Kapali is implicated in three dacoities and the evidence 
of association is good. As in Easin’s case we reduce his sentence 
from 8 to 6 years’ rigorous imprisonment. 

Nibaran Chakravarti is implicated in three dacoities and there 
is good evidence of association. As in Easin’s case we reduce ‘his 
sentence from 8 to 6 years’ rigorous imprisonment. 

Debendra Chakravarti is implicated in three dacoities and there 
is satisfactory evidence of association. As in Easin’s case we reduce 
his sentence from 8 to 6 years’ rigorous imprisonment. 

Sarada Mistri is impli:ated in five dacoities and there is good 
evidence of association. We think that ás his culpability is no 
greater than that of the preceding five appellants, we may reduce 
his sentence from 7 to 6 years’ rigorous ‘imprisonment, 

Dwarika Mistri is implicated in five dacoities and there is good 
evidence of association. For the reasons given in Sarada’s case 
we reduce his sentence from 7 to 6 years’ rigorous imprisonment. 

Manindra Mohan Das alias Chotka is 1mplicated in two dacoit- 
ies and the evidence of association is good. For the reasons given 
in Sarada’s case we reduce his sentence from 7 to 6 years’ rigorous 
imprisonment, 

Daulat Sardar is implicated in five dacoities and the evidence of 
association is satisfactory. We think his guilt is greater than 
Easin's and so do not interfere with his gentence. 

Sobhan Sardar is implicated in five dacoities and there is good 
evidence of association. We cannot distinguish his case from 
Easin's and accordinglj teduce his sentence from 8 to 6 years’ 
rigorous imprisonment. * 

Asita Ranjan Banerjee is implicated in fi ve dacoities and* there 
is satisfactory evidence of association. We cannot distinguish bis 
case from Sarada's and accordingly reduce his sentence from 7 to 6 
years’ rigorous imprisonment, 

With these modifications, the appeals are dismissed. 

Rankin, C. J :—I agree. . 

A, T. M. Appeals dismissed s Sentences in some cases reduced : 
Appeal No. 558 allowed and Accused acquitted. 
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APPELLATE CIVIL. 


Before Sir George Claus Rankin, Knight, Chief Justice and 
Sir Charu Chunder Ghose, Knight, Judge. 


BEPIN BEHARY GHATAK AND ANOTHER 
9. 
RAMNATH GHATAK AND OTHERS, * - 


Easement — Right of mater— Taking water by cutting ail~Such right, if can 

be acquired, ] 

elhe defendants had lands to the north of plaintiffs dag No. 3033. They 
had been taking water flowing through an artificial channel into their 
land. The water was available every monsoon, that is, during all months of 
the year when irrigation operations were ordinarily undertaken by agriculturists 
and it was used for nearly 32 or 35 yearsfor the purpose of irrigating 
the defendants’ lands, by cutting the northern ai of plaintiffs’ Dag No, 3033 and 
this the defeadants had done as of right and without interruption : 


Held, that upon these facts, the case comes within the'principle of Beeston v. 
Weate (1) and that the defendants did acquire a prescriptive right to take water 
in the manner alleged „by them. 

** The enjoyment and acts complained of, which without the. existence of the 
easement would be tortious, were evidence of the right to the water and the fact 
of the channel along which the water flowed being artificial did not prevent the 
right being acquired, there being nothing to show that the artificial channel was 
made for a temporary purpose" : Beeston v. Weate (D, 


Appeal by. the Plaintiffs. . . 


Suit for declaration that the defendants had no right to take the 
water by cutting the plaintiffs’ a#/, for injunction and for damages. e 
The material facts appear from the judgment. : 
Mr. Bankim Chandra Mukherji and Babs Nalini Kumar 
Banerji for the Appellants. * 
Babu Sachin Bunerfi for the Respondents. . 
T ° C. A. V. 


The judgments of the Court were as follows. i 

C..C. Ghose, J.—In this case the main contention that has 
been advanced on behatf of the plaintiffs appellants is that the 
defendants have acquired no right of easement by the temporary 


*Appeal from Appellate Decree No. 1602 of I925 against the deajsion of 
Mr, Idratullah, District Judge of Bankura, dated the 7th April, 1925, affirming a 
decision of Moulvi Hasibuddin Ahmad Khan Bahadur, Munsiff, 3rd Court of 
Bankura, dated’ the aand July, 1922- i a 

(1) (1856) 5 El & Bl. 986, 
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user of water flowing through an artificial channeland in support 
of this contention reliance was placed on the’ case of Arkwright 
v. Gell (1) and the case of Kena Muhomed v, Bohatoo Sircar (2). 

Now, the facts involved in this apjeal are briefly 
these : 

The plaintiffs alleged that there was a dshur (low sunken path- 
way) contiguous on the east of their Dags Nos, 3032 and 3033 and 
that during the rainy season there is an overflow of the water df this 
duhir over Dags 3032 and 3033 towards the west, that in 1328 the 


defendants cut the northern aé/ of Dag 3033 and thereby forced the * 


overflow water to their lands on the north. The plaintiffs alleged 
that the defendants had no right to take the water in tbis manner to 
` their lands. 

The defendants’ case was that, during the rainy season “the 
water from the Dahar passed into Dag 3033 through ore of the 
Katans in the Nala on the south of it, that the water then passed 
through a Katan at station No.6 in the northern a£ of 3033 
through a Nala on the western boundary of Dag 3032 and thence 
into the land of one Provas Ghoseand thereafter into Dag 
No. 3057 belonging to the defendants. They contended that they 
had done this for many years and had acquired a pre:criptive right 
to cut the northern ai/ of Dag 3033 and take water into their dag 
No. 3057 and other lands towards the north-west of Dag 3033. 

The lower appellate Court found on the evidence adduced in 
this case that for nearly 32 or 35 years the defendants had been 
‘taking water into their Dag No. 3057 through a Katan at station 
No. 6 into the northern ail of Dag No. 3033 and that this 
they had done as of right without interruption, The lower appellate 
Court accordingly held that the defendants had acquired a prescrip- 
* tive right to cut the northern ail of the plaintiff Dag No. 3033 and 
take water into their Dag 3057. 

On appeal before us it is contended that the dakar in question 
is an artificial channel ani that it was only during the monsoon 
that water could be had and that the temporary user of water 
through an artificial chànnel did fiot ripen into a right of easement. 


Having regard to the facts found by the lower appellate Court : 


it cannot, in my opinion, be sail that the user in this case was of a 
temporary nature, The water which flbwed through the @dur 
was gvailable every monsoon i.e. during all the moths of the 
year when irrigation operations are ordinarily undertaken by 
agriculturists an l there can be no doubt on the facts in this case that 
(1) (1839) 5 M. & W. 203. (3) (1863) Manhali's Repo tts. 505. 
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the water in question was used for a long series of years for the pur- 
pose of irrigating the defendants’ lands. That being so, it seems to 
me that this case comes within the principle of the ruling in Beeston 
v. Weate (1) where the facts were as follows : “ Plaintiff and defen- 
dant occupied contiguous portions of land. For more than forty 
years, and as far back as his living memory went, the occupiers of 
plaintiff's land had been in the habit of passing over defendant's 
` land to a brook which lay on the other side of that land, and of 
damming up the brook, when necessary, so as to force the waterin- 


* to an old artificial watercourse which ran across defendant's land 


, to plaintiff's land. They, did this, for the purpose of supplying their 
cattle with water, whenever they wanted the water, except when the 
owners of defendant's land used the water, as they did at certain 
seatons of the year, for irrigation.” It was held by Lord Campbell, 
C.J. that the jury in that case were warranted in inferring a user as of 
right by the occupiers of the plaintiff's land of the easement on the 
defendant's land and that for the interruption of such easement the 
plaintiff might maintain an action against the defendant. Lord Camp- 
bell distinguished the case of Ardwright:v. Gell (2) and pointed out 
that there could be an easement to conduct water across a neigh- 
bour's close by an old artificial watercourse. Lord Campbell observed 
that the direction of the Judge in the case of Beeston v. Weate (1) 
that on the facts the jury would be justified in returning.a verdict 
for the plaintiff was correct as such enjoyment and acts, which with- - 
out the existence of the easement would be tortious, were evidence 
of the right to the water, and the fact of the channel along which 
the water flowed being artificial did not prevent the right being 
acquired, there being nothing to show that the artificial channel 
was made for a mere temporary purpose. (See also Carson on 
Real Property Statutes 3rd Edition p. 7). In the present case 
having regard to the findings of fact arrived at by the lower 
appellate Court there cannot be any doubt that the defendants did 
acquire a prescriptive right to take water in the manner alleged by 
them, In this view of the matter, the plaintiffs’ sut must fail, 

The result, therefore; is that this appeal must be dismissed 
with costs. ° 
Rankin, C. J.—1 agree. f 
R MÒ É - Appeal dismissed. 
(1) (1856) 5 El. & Bl. 986. (1) (1839) 5 M. & W.205. à 
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BEPIN CHANDRA MANDAL AND OTHERS 
^ Jg. . 
KING-EMPEROR.* 


Appeal— Criminal Procedure Code (Act V of 1908), Secs, 306, g07—High Court, 
hen can interfere— Judge in doubt, accepting the majority verdict—Fudge, 
if bound i» refer. : 
"When a case is tried with the aid ofjury, the rightof High Courtto inter- 

.fere is limited to a case where there has been misdirection on a point of lat or 


when the High’ Court is satisfied. that the jury must have misunderstood the 
` Judge 5 direction upon a point of law. 


The learned Sessions Judge said that if he had been a juryman, he would 
.have been in favour of a verdict of not guilty but he accepted the verdict of guilty 
by the majority of Jury and did not refer the case to the High Court: 


Heid, that it was not improper for the learned Sessions Judge to pass order 
without, referring the case to the High Court: Saroda v. cac dd ) 
commented on. 

That the High Court could not enquire into the question whether or not the 


learned Judge ought to have been of opinion that it was necessary for the ends of 
justice to submit the case. 


, March, 1, 13. 


That the learned Sesslons Judge’s view as to the desirability of referring the ` 


case to High Court was final, 


It is no necessary part of tbg function of the Judge to have an opinion of his: 


own about mere questions of fact and to assert it. His power only arises when 
having an opinion contrary to that of the jury, he thinks that it is necessaty for 

ethe ends of justice to submit the case to the High Court and this power should 
always be exercised with due regard ġo the fact that the constitutional tribunal to 
decide questions of fact is the jury and not the Tudge. 


Appeal by the Accused under sectfon 410 of the Code of Cri- 
minal Procedure. 

The material facts appear fron» the judment. 

Babus Suresh Chandra Talugdar : and Mahendra Kumar Ghose 
for the Appellants. 

Mr. Khundkar (Deputy Legal Rememárancer) and Babu ‘Saghin- 
dra Nath Banerji for the Crown. 
: . - C. A. Y. 

*Csiminal Appeal No 729 of 1927, against the order of T, Blandford Jameson 
Esq, Additional Sessions Judge of 24-Perganahs, dated the zist September, 
1927. 

0) Ges aie C. L. J. 320. ` 
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The following judgments were delivered : L 

Rankin, C. J.—In this case the six appellants were tried on a 
charge under section 201 of the Indian Penal Code before the 
Additional Sessions Judge ofthe 24-Parganas sitting with a jury. 
The jury by a majority of 4 to 3 found them guilty and the learned 
Judge accepted the majority verdict of the jury and convicted the 
appellants and sentenced them to four years' rigorous imprisonment 
each. He stated in his order "While this is a case in which there 
are certain doubtful factors I hesitate not to accept the majority 


‘verdict of the jury as this is the Second time the accused have 


been tried by a Special Jury and the second time a verdict of guilty 
has been returned by the majority. It was essentially a case in 
which the jury must decide and I therefore accept their decision 
while not agreeing with it, I shall be glad if the accused get.relief 
in the Appellate Court ” 

* Now, the general character of the case was this that one Chinta- 
moni left his home to go to Maibibirhat and never returned, His 
dead body was found in a tank which may be called Nibaran's tank, 
There is evidence of a witness who says that he saw the accused 
with the body near a tank called Suren’s tank. This witness is 
called Parameswar. He says that he confronted the six accused with 
thé body of Chintamoni on the bank of the tank. They first of all 
told him to get away and then called him back and threatened him, 
There is evidence of two other witnesses—one called Adyaitfand ano- 
ther called Kansari—who were coming from a place called Dharma- 


‘charak at Panapukur, and as they crossed a keri west of Nibaran’s 


tank they say they saw these six accused with the dead body. They 
appeared to have been dragging the dead body, but the witnesses’ 
evidence as to seeing the actual dragging is not very definite. — , 
The learned Judge put the case to the jury quite fairly, without 
laying undue stress either wey. He left them to consider whether 
upon this evidence they were entitled to find that the accused 
were taking the dead bady there, He left to them very fairly and 
properly the evidence on either side asto' whether it was. proved 
that Chintamoni had been mutderel and whether it was possible 
that Chintamoni bad been drowned by accident. He told them 
thaf unless they were satisfied as to the commission of.the offence 
of murder they could not on a charge under section 201 go any. 
further. l 
If one looks to the charge asa whole one finds, and indeed Mr. 
Taluqdar for the appellants very fairly ‘says and admits—that the 
charge is a fair one. It contains no error ef law and cannot be 
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said to be inadequate. It is noticeable that the learned Judge 
has called the attention of the jury tothe fact that the important 
witnesses did not state what they had seen untilafter a substan- 
‘tial delay, that they have an explanation that they were threatened 
and that they were afraid, and that the case, therefore, was essen- 
tially a case which the jury had to determine on the facts, 

The learned Judge appears to have been of opinion that sjtting 
as ajuryman he would not have been prepared to act upon the 
evidence taken as a whole but would have given the prisoners the 
benefit of the doubt. - Three of the jury took that view and four of 
the jury took the view that they were prepared to act upon the 
evidence, in particular, —the définite evidence of these three men, 
Our right to interfere in such a matter is limited toa case where 
there has been misdirection ona point of law or where we are 
satisfied that the jury must have misunderstood the Judge’s direc- 
tion upon a point of law; and this case cannot be ‘brought under 
either of these characters, 


The question then arises as to the propriety .of the order made 
by the.learned Judge: His view is that itis a fair question for the 
jury. If he had been a juryman, he would have beenin favour 
of a verdict of not guilty but he said that he accepted the majority 
verdict of the jury, and while his reasons about this being a second 
trial may not have very much in them the position is that he 
accepted the majority verdict of the jury and did not refer the case, 
This is not a case in whichit can be said that there was no 
evidence or only a scintiJla of evidence against the accused to go 
before a jury. There is far more than that.. 


The question, therefore arises whether it is right or possible 
for us to interfere with the action of the learned Judge under our 
revisional or appellate jurisdiction and to say that he ought to have 
referred the case, and to deal with the case upon the footing that 
the facts and the law are open to us. There seems to be some 
authority—though it is only an obiter dictym—in:the case of Saroda 
Charan Mistri v. King-Emperor (x1). That was a case where the 
Judge’s order was particularly*difficult to understand and in the end 


the Court decided the case on the footing that there was a misun-- 


derstanding on the part of the jury as tothe law laid down.by the 
leamed ‘Judge. On that footing the High. Court was entitled to 
interfere, but it was said by my learned brother Mr. Justice 
Mukerji “ The learned Judge felt that the verdict of the jury was 


(1) (1925) 41 C, L. J, 320. 
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wrong, and if he accepted the verdict in its entirety he was unable to 
do justice to the accused. It follows therefore that the ends of 
justice demanded a reference to this Court. The conditions neces- 
sary for the application of section 307 Criminal Procedure Code ` 
being clearly present the duty of the learned Judge was to make 
such a reference, and once the conditions are present that course 
is obligatory and is no longer a matter of discretion at all ; it should 
be remembered that the word used is ‘shall’, If under circums- 
-tances such as those that are in this case the learned Judge fails 
to do what the law requires him to doand thus deprives this 
"Court of an opportunity to deal with the case on its merits, he does 
something more than merely active in the erroneous exercise 
of hie discretion. He fails to exercise his jurisdiction and this fail- 
ure operates to the prejudice either of the Crown or of the accused, 


and, speaking for myself, I am of opinion that itis well within our 


power under section 439 Criminal Procedure Code to direct him to 
submit the case to us for our consideration under section 307 Crimi- 
nal Procedure Code.” 


Now, as to that I desire to say two things: First of all, that 
the rights of the Court of appeal ordinarily include all the rights of 
revision and a referefice to section 439 CriminakProcedure Code 
would show. that a case which comes within section 439 is merely a 


` case in which the High Court is given the power to exercise any of 


the powers conferred on a Court of appeal, 

The second thing I desire to say is this that if one looks at 
section 307 Criminal Procedure Code ong finds, as the learned 
Judge has pointed out, that the word used is "shall"—'' he shall 
submit the case accordingly" ; but the conditions laid down in the 
first sub-section are: if the Judge disagrees with the verdict of the 
jurors or of a majority of the jurors and is clearly of opinion that 
it is necessary for the ends of Justice to submit the case to the 
High Court. Itisonly then thatitis said that he shall submit 
the case accordingly. Now, Iam not of opinion that it is- Correct 
law to say that if the High Court “thinks that the Judge ought to 
haye been of opinion that it is necessary for the ends of justice to 


.submit the case this Court can direct'him soto do or can act as 


though he has, in fact, sufmitted the case. The conditions laid 
down are not merely that the Judge disagrees with the verdict of 
the jury but also that the Judge is clearly of opinion that it is 
necessary for the ends of justice to submit the case. The Judge 
is either clearly of opinion or not clearly of opinion and according 
as he acts in that matter the consequences myst be. It is quite 
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impossible,in my judgment, to direct the learned Judge to be 
clearly of a certain opinion and -the language used by the statute 
shows that the Judge’s view on that point is to be final for that pur- 
pose ; and I am.not prepared, in a case such as this, to enquire 
into the question whether or not the learned Judge ought to have 
been of opinion that it was necessary for the ends of justice to ia 
mit the case. ` 

This matter is a little complicated and some learned Sessions 
Judges seem to'be a little unhappy as to the way in which they 
express themselves when acting under sections 306 and 307. Sec- 
tion 306 says that when the Judge does not think it necessary to 
express disagreement with the verdict of the jurors he shall give 
judgment accordingly. “That shows, as indeed is obvious, that if is 
no necessary part of the function of the Judge to have an opinion 
of his own about mere questions of fact and to assert it. His 
power only arises when having an opinion contrary to that of the 
jury he thinks that it is necessary for the ends of justice to submit 
the case to the High Court; and, in my judgment, this power 
should always be exercised with due regard to the fact that the 
constitutional tribunal to decide questions of fact is the jury 
and not the judge. . 

It remains, however, that three jurymen and the Judge were 
not impressed with the reliability of the witnesses and four jury- 
men did accept their evidence. If, in these circumstances, the 
executive authorities think fit to take action in the matter I desire 
to say nothing that would ¿in any way fetter their hands. In my 
judgment, it would be wrong on our part to interfere with the con- 
viction or the sentences, and this appeal must be dismissed. . 

° ‘The appellants will surrender to their bail and serve out the 
remainder of their sentences. 


C, C. Ghose, J. I agree, " . 
AT. Me ) Appeal dismissed. 
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[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


. Succession — Impartible estates in Southern India—Joint family Mobi Ru 
of preving separation —Effect ef partitioning partible property —Separat 
eod and worship— Tarmad proferiy— Joint Hindu family, right ef pie 
member to become divided in interest. : i 
Impartible estates in Southern India are the creatures of custom, and where 
no special custom is proved, the customary law of succession isto be found 
" in the Mitekshara, with such qualifications only as flow from the impartible 
nature of the subject, and consequently, in applying this law the impartible 
estate, though in the sole enjoyment of the holder, is to be regarded for the 
purposes of succession as the joint property of the holder and his family and as 
passing by survivorship, unless it is shown to be the separate property of the 
holder or his branch, in which case it is descendible according to the rules of 
the Mitakshara as to separate property. 


For purposes of succession an impartible estate may be joint family property, 
. notwithstanding the circumstance that the holder for the time being has 
* an unrestricted right of alienation inter vivos or by will: Baijnath Prashad 

Singh v. Tej Bali Singh (1) relied on.* ° 


In order to establish that an impartible estate has ceased to be joint family 
property'for the purposes of succession, it is necessary to provean intention 
expressed or implied on behalf of the junior members of the family to give up 
their chance of succession to the impartible estate. In other words, the test 
applicable is, whether the facts, show & clear intention to renounce Or to 
surrender all interest in the impartiblo estate. 


s Where an impartible sesindari- has been acquired by the last boiler: or his 
. branch aa a self-acquisition, "the other ‘undivided, members of his family take no 
interest in itand it descends as the seperate property of the acquirer, On the 
other hand, it is also well settled that as regards an impartible estate which 
was or had to be considered jgint family property, a member of the joint family 
might become separate with regard to itso as to lose his right to succeed to 
it by survivorship. i : A 


(1) (1921) L, R. 48 1. A. 1955 L, L, R, 41 All. 228 5 33 C. L. J- 388. ° 

* See also the recent pronouncement of the Judicis! Committee in Pretap 
Chandra Deo v. Fagadish Chandra Deo 4 (1927) E R. 54 1. A. 289 ; 46 C.L. J- 
146, K.J.R, 
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Inssmuch*as for the purposes of succession an impartible estate may be joint P. C 
family property, the fact that the members of the joint family or of any branch 1927. 
of the family have exercised their right of partition over their paritble — 
property would not necessarily divest them of theirinterest in the impar- Konammal 
tible estate over which they have no right of partition, ‘ There is nothing in Assidins (ade 
the fact of these partitions of thelr partible property to suggest any intention of Gounder, 
renouncing their rights of succession to the impartible estate. Further, to lay TT a 


down that members of a joint family could not partition their partible property 
without losing their rights of succession in the impartible estate would impose on 
these families a restriction on the free right to partition which has been so fully g 
recognized by the decisions of this Board in recent years ” 


It being established in the present case that the impartible estate in question 
was at one time the joint property of a family consisting of the descendants of 
the common ancestor of the defendant and the last holder, the onss lay on® the 
Plaintiff to adduce satisfactory grounds for holding that the joint ownership of 
the defendant's branch in this estate was determined so that it became the 
separate property of the last holder’s branch. The Trial Court (District Judge) 
held that the estate was the separate property of the last holder, but the High 
Court, differing from the District Judge, came to the conclusion that no sepa- 
ration had been proved, and that the first defendant was entitled to succeed, as s 
the estate had not ceased to be the joint property of the family of the last holder 
and the first defendant. The Judicial Committee, in concurring with this decision 
` of the High Court, added “ In Southern India evidence as to seperate food and 
the absence of joint worship is of very little weight. As regards worship, there is 
practically no joint family worship, Similarly, as regards food, it is not the 
practice for the junior branches of the family to live with the owner of an impar- 
tible estate, and no inference as to separation can be drawn from separate living. 


In Malabar, where all joint property is impartible, it is a matter of everyday d 
occurrence for a female membey of the ¢arwad and her descendants to acquire 
and hold property as a takvist or sub-tarward without their rights of property in 
the main ¢arwad being in any way affected. 


The decisions of the Judicial Committee in recent years give full recognition 
to the free right to partition and affim the right of any adult member of a joint 
Hindu family to become divided in interest as to his share in the joint property 
by a clear expression of bis intention to divide? Zalani Ammal x. Muthwvenka- 
tackarla Moniagar (1) referred to. 


Appeal by the Plaintiff from» a judgment and decree of the 
High Court, Madras (Krishnan and Ramesam Jj. ) dated the 26th 


October, 1922, which varied " the decree of the District Court of 
South Arcot, dated the 17th December, 3920. 


4 


The facts of the case are set out in their Lordships’ judgment. 
The ase in the Court below is reported in 71 Indian Cases 533. j 
Narasimham for the Appellant, 


De Gruyther K. C, and Brown :for the Respondent. 


(1) (1924) L. R. 5a I. AL 83. 
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Their Lordships judgment was delivered by - 8 i 

Sir John Wallis:—This litigation is concerned with the right 
of succession to the Jadaya Gounder : ‘Jaghir or Chinna Tiruppadi 
Hill Polliem, as it was formerly known, in the South Arcot District 
of the Madras Presidency. These ancient polliems in Southern 
India have always been held to be impartible, and this‘ estate has 
now been included in the schedule of impartible estate to the 
Madras Impartible Estates Act II of 1904. 

' It is therefore according to the definition in section 2°of the Act 

* an estate descendible to a single heir and subject to the other 

incidents of impartible estates in Southern India", and the proprie- 
tor of the estate is “ the person entitled to the possession thereof 
as single heir under the special custom of the family or locality in 
which the estate is situated, or if there be no such family or local 
custom under the general custom regulating the succession to 
impartible estates in Southern India.” 


This statutory definition would appear to be in entire accord- ` 


ance with what has often been laid down by this Board, that these 


impartible estates are the creatures of custom, and with the z 


decision in the Shivagunga case (1), that where no special custom 
i8 proved, the customary law of succession is to be found in the 
Mitakshara, which is the general customary law in this part of 
India, “ with such qualifications only as flow from the impartible 
nature of the subject," and that consequently, in applying this law 
the impartible estate, though in the sole enjoyment of the holder, 
is to be regarded for the purposes of seccession as the joint pro- 
perty of the holder and his family and as passing by survivorship, 
unless it is shown to be the separate property of the holder or his 


‘branch, in which case it is descendible according to the rules of 


the Mitakshara as to separate property. 

In this case the first plaintiff, who is the mother of the last 
holder, claims the estate as the nearest heirto his separate pro- 
perty, whereas the defendant, whg is a eeu male;agnate, claims 
to succeed to it as joint family property, 


The plaint included an alternative claim by the second plaintiff, 
who is the son of the first plaintift’s sister under a will made by the 
last holder. This claim has been rejected rightly in both the lower 
Courts as section 4 ‘of the Impartible Estates Act restrairts the 
proprietor from making any alienations to enure beyond hig own 
own lifetime except for necessary purposes, except in. so far as sub- 


@ (1863) 9 M, I. A. 539. . 
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: section (3)*preserves his right to provide for the succession to the 


estate in default of heirs. 

As regards the first plaintiff's claim, the District Court held 
that the estate was the separate property of the last holder and 
decreed her suit, but this decree was reversed by the High Court 
of Madras, who held that the first defendant was entitled to succeed, 
as the estate had not ceased to be the joint property of the family 
of the last holder and the first: defendant, 

It will be convenient in the first place to refer briefly to the 
history of the estate. to set out the pedigree showing the descent 
from a common ancestor, and to show how the present case 
arose, f . 

It appears, as the result of inquiries made by the Inam Com- 
mission in the sixties of the last century, the results of which are 
embodied in the Inam Register, Ex. 3, that the estate consists of 
forty villages in the hilly tracts of. the Kalikurichi taluq of South 
Arcot, and had been granted by a former government for, services 
rendered to one Ramappa fadaya Gounder, a remote ancestor of 
~ the then Poligar Lakshmanappa Jadaya Gounder. 

It is also recorded in the Register thatin 1813, shortly after 
the introduction of ‘British Rule, the then Poligar was recognised 
as exempt from payment of revenue. In view of this fact and of 
the long and undisturbed enjoyment of the family, it was recom- 
mended that the forty villages, which are described in the Register 
as serva or tax free Inam, should be enfranchised subject to the 
imposition of an annual quit rent of one-eighth of the income then 
derived from them by the Poligar, which was treated as the assess- 
ment in view of the fact that the villages had never been 
“surveyed or assessed. Under the very primitive conditions, which 
still exist, the’ income of Rs. 1800 was shown to be derived from a 
plough tax, certain poll taxés, „and juggle rent and tree tax, The 
recommendation was adopted by the Inam Commissioner on the 
` zand October, 1868, and an inam , patta OR permanent grant was 
accordingly issued to thé Poligar. 

The following pedigree taken* from the judgment of Ramesam, 
J., in the High Court, shows the descent of the family frorn the 
common ancestor the Poligar Lakshmanappa Jadaya Gounder, tho 
died ig 1822. j 


Nore S 
Korammal 


v. 
Annadang jadaya 
Gounder. 


PNE . 
Sir Fohn Wallis. 
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P. C. Lakshmanappa I (a9th Jaghirdar). : 
1927. — | e 
Dad | | l | 
Konammal Ramappa. Annadana | Vengappa Kannappa. 
v. | . . 1820—1860 
Annadana -Jadaya —— (3oth Jaghirdar) 
ounder. , | | 
. —— Kannappa. Lakshmanappa Muthiyappa. : ad& 
Sir Sekw' Wallis. poe (R. 2). pa T | J (Rey). 
| ieee NER 
*Lakshmanappa | { <] | 
(R. 3. Konappa Ramappa Laksh. Vadamalai Lakshma- 
e (Hill Munsif (R. 5). manappa (P. W. 8), nappa II 
i alive R. 4). (R. 6). 1860— 1866. 
(31st Jaghir- 
dar). 
* 
. 
| | ' 
Tirumalappa. Kannappa 
D. W. 3j. Annadana II 
f: sand J da 
. | -— ' 
: | t í i6 igo ) 
Eu : (R. 1). 
| : M. Konammal 
Annadana Muthusami Perumal 2 
(Defendant), (alive). (alive), 
Narayanappa 
. (33rd Jaghirdar), 


(Ig01—~1914). 

The letters R.1, R. 2 show the persons entered under the head- 
ing “ Surviving heirs of the present incumbent” in the order men- 
tioned in the Inam Register already mentioned, 


: Lakshmanappa I. who died in 1822, was succeeded by his 
second.son Annadana-I, described as ‘the goth Jaghirdar, who died 
in 1860. The circumstances under which his elder brother Rama- 
ppa was set aside were investigated in the suit brought in 1875 by e 
Annadana’s grandson Annadana II the 3and Jaghirdar. to recover 

` the estate from his cousin Lakshmanappa who was the grandson 
of Ramappa and grandfather ðf the first defendant here, and had 
taken possession of the estate during his minority and claimed to . 
be rightful heir. * . 

In that case the High Court in Reg. Appeal 116 of 1876, on ap- 
peal from the judgment of the Subordinate Judge at Cuddalore in 
OS. No. 7 of 1875, were inclined to think that in 1820, two years 
before his death Lakshmanappa I had relinquished the estate to his 
second son Annadana because his eldest son Ramappa was of "weak 
intellect and Ramappa’s son Kannappa, if then born, an infant of 
tender years ; and they found as a fact that by an arrangement 
between the Poligar and the adult members of his family the 
Polliem was transferred to his second son _Annadana, and that 
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information of this was given to the Revenue officials and was 
recorded 'by them. They found also that after Annadana’s death 
in 1860 he was succeeded as of right by his son Lakshmansppa 
II alias Narayanappa. and that his claim was not challenged by 
the defendant in the suit, who was then 33 years of age. 

The High Court also found that at the death of.the Poligar 
Lakshmanappa a//as Narayanappa in 1866, leaving a son .Anna- 
dana, then aged 4 years, the defendant had succeeded in getting 
himself recognised and installed as Poligar, but that. what happened» 


‘did not give validity to the defendant's title or affect the plaintifis 


right to hold the estate which by inheritance had passed to him on 
his father's death. There was thus a clear decision that as between 
the two branches the right of succession was in the junior branch. 
It is also clear and has been rightly decided by the lower Courts, 
that no question arose in that case as to whether the effect of the 
supersession of the senior line in 1820 had “the effect of separating 
them from the junior branch, and that consequently that question 


: is not res judicata in the present case by reason of the judgments in 


that case. 


The Inam Register, which was compiled before 1866, shows the 
Poligar as still residing on Chinna Tiruppadi Hill, but some time 
prior to the institution of the suit just referred to the minor’s 
mother removed him to the plains ; and he afterwards took up 
his residence there in the village of Akkarayapalaryam, The 
remaining members of the family continued to reside in the 
family home at Chinna,Tiruppadi, which consisted of a number 
of thatched buildings, one of which, known as the kutcheri or 
office, was allowed to fall into ruins after the Poligars had ceased 
to reside there. The Jaghirdar Annadana II died in rgor, 
and was succeeded by his soh Narayanappa, who died in 1914, 
when this branch of the family became extinct in the male line. 
Thereupon Annadana, the present défendant, who belongs to the 
senior btanch of the family taok possession of the estate claiming 
to have succeeded by suryivorshif, and was subsequently sued by 
Narayanappa’s mother, Konamgial, the present plaintiff, who alleg- 
ed that the estate was the separate property of her deceased son and 
that she was entitled to succeed to it, . . 

The onus of proving that the estate had become the separate 
property of the junior branch was on the plaintiff, who based the 
clair in the plaint onthe following grounds: (r) That Anna- 


' dana (the 3oth Jaghirdar) and his descendants had all along 


owned and held the estate as their separate and absolute pro- 
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perty ; (2) that they. had also acquired a title by adverse posses- 
sion ; (3) that the rst defendant's claim was barred by. res judica- 
fa by reason of the judgments and decrees of the Small Cause Court 
at Cuddalore in 1875, and of the High Court of Madras in 1876; 
(4) that the late Jaghirdar and his ancestors were separated from 
Ramappa and his descendant, and in any case after the proceed- 
ings of 1876 and by their subsequent conduct there had been a 
complete separation between the two branches ~ and (5) that the 
- late Jaghirdar and his ancestors had been holding the, estate as 
their separate and absolute estate to the knowledge and with the 

" acquiescence of the senior branch. 
All these allegations were denied by the rst defendant and 


formed the subject of the 3rd, 4th and 8th issues which cover all. 


the questions raised before their Lordships, 

3. Wasthe Jaghir held by Annadana Jadaya Gounder and 
his descendants as- théir'separate estate and absolute property 
asserting an exclusive title to themselves ? 


4. Has there been separation of status between the different : 


branches of the family, as alleged by the plaintiffs or are the 
families still joint ? 

8, Is the rst defendant's claim to succession affected by the 
rule of res judicata by the decision in O.S. 7 of 187 5, in the file of 


the Sub:Court, Cuddalore ? This issue has already been disposed of. ` 


Asto what constitutes separation, it is clear that. where an 
impartible zemindari has been acquired by the last holder or his 
branch as a self acquisi tion, the other undivided members of his 
family take no interest in it and it descénds as the separate pro- 
perty of the acquirer. That was what happened in the SAfpagumga 
case (1). On the other hand, it is also well settled that as regards 
an impartible estate which was or had to be considered joint family 
property, a member of the joint family might become separate 
with regard to it so as to los& his right to succeed to it by sur- 
vivorship. That is what happened in Zeriasami v, Pertasami (2) 
where a member:of the jeint family, believipg himself to be next 
in succession to the larger zemindari of Shivagunga, joined in a 
settlement under which he was held to have renounced all claims 
to the lesser zemindari. Qr, again, an impartible zemindari might 
by consent be settled on a particular branch of the family as their 
separate property, as in Ranganayakamma v, Ramaiya (3), * 

'The question in the present case is whether the evidence shows 


(1) (1863) 9 M. I. A- 539. (a) (1878) L.R 5L A. 6r - 
(3) (1879) 5 C. L. R. 439. 
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that the estate had become the separate property of the junior 
branch ; and it may at once be observed that in dealing with it the 
District Judge was at a disadvantage, as compared with the High 
Court, because he had not the guidance of the judgment of their 
Lordships delivered by Lord Dunedin, in Baijnath Prashad Singh 
v. Tej Bali Singh (1). Prior to that decision the authority of the 
earlier cases which proceeded on the footing that the estate 
though impartible must still be regarded, as joint family property 


. for the purposes of succession had been shaken by the decisions to 


i 


the Board of Sartaj Kuaris’ case (2), and the first and second 
Pitiapur cases (3), iw which it was held that the holder for the time 
being had an unrestricted right of alienation inter vivos or by will 
and that the junior members of the family had no right to majn- 
tenance out of the estate not based on custom. 


Further, in the Courts below the appellant relied on two deci- 
sions of this. Board not long before Lord Dunedin's judgment, 
Thahuraim Tara Kumari v. Chatturbhuj Narayan Singh (4) 
and the Bettiah Raj case (5). ` In the former case it was held that 
animpartible estate had become the separate property of one 
branch of the family by reason of a number of facts showing that 


. the two branches had become separate, This «case cannot now, 


in their Lordships’ opinion, be treated as laying down any proposi- 
tion of law for the purposes of the present case, as it does not deal 
with the question whether an impartible estate is to be treated for 
purposes of succession as joint family property or with the lega! 
consequences that follow if it is. 

' The Bettiah Raj case (5) went much further and contains 
observations denying that the junior members of the family have 
‘any coparcenary interest in the impartible estate even for purposes 
of succession, but these observations have been explained in Lord 
Dunedin’s judgment. 

In the light of these authorities the District Judge, on a consi- 
deration of the very voluminous but often irrelevent evidence 
adduced by both sides, as, to the Jaghirdar’s relations with the 
other members of the family from the time the defendant’s ances- 
tor was set aside in favour of his younger brother, arrived,at the 
conclusion stated in paragraph g4 of his jtidgment, that there,was 
not the slightest reason to believe that the family of the defendant 


(x) 1921) L. R. 48 I. A. 195. «2) (1887) I. L. R. 10 All. 272. 
(3) (1898) Le R. 26 E. A, 83 and (1918) L. R. 45 I. A. 148. 
(4) (1915) L. R. 42 1. A. 192. (5) (1920) 24 C. W. N, 857, 
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and that of the Poligar ` were joint or had been pur for & long 
time. 

When the case came before the High Court the whole question 
had been considered in the judgment delivered by Lord Dunedin 
in Baijnath Praskad Singh v. Tej Bali Singh (supra) (1) and it had 
been laid down that the earlier decisions as to the right of succes- 
sion were not affected, and were not intended to be affected by 
the line of decisions already mentioned and that for purposes of 
succession an impartible estate must still be considered joint family 
property unless it were shown to be separate, It being established 
in the present case that this impartible estatewas atone time the 
joint property of a family consisting of the descendants of the com- 


'mgn ancestor of the defendant and the last holder, itisin their 


Lordships’ opinion incumbent on the plaintiff to adduce satisfac- 
tory grounds for holding that the joint ownership of the defen- 
dant's branch in this estate was determined so that it became the 
separate property of the last holder's branch. 

Now reviewing the cases which are collected and TE in 
the careful and exhaustive judgment of Ramesam,, J., in the High 
Court, or referred to in the argument before their Lordships, it 
will be found that jn the early decisions of the Board, which have | 
now been reaffirmed in the leading case, the test applied was 
whether the facts showed a clear intention to renounce or to 
surrender all interest in the impartible estate. 

Thus in Chowdhry Chintamun Singh v. Mussamut Nowlukho 
Konwari (2) where there had been to some extent a separation in 
the family, it was held that the question ‘vas, whether the plaintiff's 
father.and his branch had waived the right of succession and had 
impressed upon the taluqua the character of separate property. e 

Again, in Periasami v. Periasami (supra), (3), it was held on the 
facts that Muthu Vaduganatha Tevar, conceiving that he was 
entitled to succeed to the important zemindari of Shivagunga, had 
renounced for himself and his offspring all interest in the small and 
dependent Palaiyam of Padamatur, thus, i in the words of their Lord- 
ships in the second Naraganty Palaiyam" case, (4) "manifesting his 
intention to separate himself and hfs descendants completely from 
the Palayam." On the other hand, in Rajah Yanumula Venkayamah 
v. Rajah Yanuttula Boochia Vankondora, (s) it was held that when 
Bapamdora, a junior member of the family drove out the fiftt Man- 


(1) (1921) L. R. 48 I. A. 195 ; 33 C. L. J. 388. 
(2) (1875) L. R. 2/1, A. 263, : (3) (878) L R. 5L A. 61. 
(4) (1880) I. L. R. 4 Mad. 250, (s) (1879) 13 M. L A, 333. 
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sabdar, who*had quarrelled with his overlord and involved the | 


family in difficulties, and himself became the sixth Mansabdar, he 
must be held to have taken possession for the undivided family, 
and that it had not thereby become the separate property of 
Bapamdora himself and his descendants, so as to exclude the 
other members of the family from the right of- succession. Simi- 
larly in the Narayanty case (1) (supra), where the elder brother, 
Krishnappa, had stood aside and allowed his junior brother, Kuppi, 
to assert and to enforce the claims of his branch to succeed to the 
Polliem, their Lordships held that this transaction did not render 
the impartible estate the separate property of Kuppi and his line, 
but was "consistent with the enjoyment by the other members of 
the family of their coparcenary interests represented by their enjóy- 
ment of maintenance and possibility of succession," and later on 
when construing a deed executed by the elder brother, their Lord- 
ships observed that it “cannot be held that he intended ‘to 
renounce all claim on the part of himself and his heirs to the 
succession if it opened by reason of the extinction of the line of 
^ Kuppi” 

Those authorities, in their Lordships' opinion, go far to support 
the inference deducéd by Ramesam, J., from an examination of the 
cages that in order to establish that an impartible estate has ceased 
to be joint family property for the purposes of succession, it is 
necessary to prove an intention expressed or implied on behalf of 
the junior members of the family to give i their shang of succes- 
sion to the impartible estate. : 

Their Lordsbips will now paoi. to deal with the grounds of 
separation relied on in this case. It is, in their Lordships’ opinion, 
clear upon the foregoing authorities that the fact that the defen- 
dant’s ancestor was set aside in favour of the younger brother, 
Annadana and his line in 1820 in the cigcumstances already stated, 
is not of itself sufficient to show that Ramappa’s line thereby lost. 


. their rights as members of the joint, family tq succeed to the estate 


on failure of Annadana’s' life. 

It only remains to be consfdered whether anything else has 
happened to produce such a result. It was contended for the 
appellant that, though there had never been any formal partition, 
the evidence showed that there had been a separation between the 
senior, and the junior branches of the family, and also that the defen- 
dant’s branch had become divided ister se, and that, in either event, 
the defendant's branch had lost their right of. succession to the 

(a) (1880) I, L. R. 4 Mad, 250. 
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estate. Now oncé it is established—as it must now be«aken to be 
—that for the purposes of syccession an impartible estate may be 
joint family property, it is difficult to see upon what principle the 
fact that the members of the joint family or of any branch of the 
family have exercised their right of partition over their partible 
property should be held to divest them of their interest in the 
impartible estate over which they have no right of partition, It 
certainly cannot be put upon the grouni of surrender or renuncia- 
tion, for there is nothihg in the fact of these partitions of their 
partible property to suggest any intention of renouncing their rights 
of succession to the impartible estate, nor do they receive any con- 
sideration for such renunciation. In Malabar, where all joint pro- 
perty is impartible, itis a matter of everyday occurrence fora 
female member of the tarwad and her descendants to acquire and 
hold property asa tahvizi or sub-tarwad without their rights of 
prôperty in the main tarwad being in any way affected. Further, 
to lay down that members ofa joint family could not partition 
their partible property without losing their rights of succession in 
the impartible estate would impose on these families a restriction 
on thé free right to partition which has been so fully recognised by 
the decisions of this Board in recent years. ‘Those decisions, which 
have been cited for the appellant, affirm the right of any adult 
member of the joint family to become divided in interest as tq his 
share in the joint property by a clear expression of his intention to 
divide, but there would not appear to be anything in these decisions 
of which the latest is Palani Ammal v. Mushuvenkatacharla Moniagar 
(1), to support the plaintiff's contention. Onthe other ‘hand it is 


in conflict with the express decision of this Board in the Chadlapallir | 


case (a). In that case the-plaintiff, who had sued for partition of a 
zemindari and other properties, and had failed as to the zemindari, 
which was held to be impartjble, but-had succeeded as to the other 
properdes, was held not to have lost thereby hisright to sue for 
maintenance out of the jmpartible estate on the ground that it had 
become the separate property of the holder. “Itis true,” their 
Lordships say, “that in that suit a decree was made for partition of 
a portibn of the family property, but it was a very inconsiderable 
portion, asd had no relation whatever fo the semindari estate.” It 
has been contended that the weight of this decision is affected by 
the fact that it recognises a right of the junior member to mainte- 
nance which has since been negatived by the decisions of this 
Board. It is, however, clear that exactly the same question would 


(1) (1924) L. R. 52 1, A. 83. (2) (1900) 1. L. R. 24 Mad. 147. 
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have arisensif the claim had been to succeed as next heir instead of P, C. 

for maintenance, and that the decision would have been the same 1927. 

way. cd 
Konammal 


In the present case the High Court, differing from the District v. 
Judge, have held that no separation has been proved either between Annadana aa 
the two branches or between the members of the first defendant’s 
branch ister se. Their Lordships agree with that decision. A great 
deal of evidence had been adduced in the Trial Court as to whether 
the two braüches had continued joint in food, worship and estate. 
Ramesam, J., a Hindu Judge necessarily of great experience insuch * 
matters, has pointed out that in Southern India evidence as to sepa- 
rate food and the absence of joint worship is of very little weight. * 
As regards worship, there is practically no joint family worship, and 
the evidence which was adduced as to whether or not the defen- 
dant’s branch had any part assigned to them in the annual festival 
of the local temple in which the Jaghirdar took a prominent part 
had no bearing on the present question. Similarly, as regards food, 
Ramesam, J., has pointed out that it is not the practice for the 
junior branches of the family to live with the owner of animpartible 
estate, and that no inference as to separation can be drawn from 
separate living. In the present case, what happend was that the 
members of the first defendant's branch continued to live in the old 
family residence on Tiruppadi Hillin houses closely adjoining the 
so-called palace of the Jaghirdar, while the Jaghirdar ceased to 
reside in the hills and acquired a new residence more to his taste 
in the plains. The positio of the junior members was in no way 
altered ; they went onliving as they did before, and continued to 
gnjoy the privilege of cultivating land free of the plough tax and 
poll tax levied on the other inhabitants, a privilege which in the 
primitive conditions obtaining in these hills was equivalent to main- 
tenance. They also on such occasions a» marriages as members of 
the Jaghirdar's family received contributions from the inhabitants of 
of the same kind as those received by the Jaghirdar himself. 

As regards the alleged Separation of the members of the first 

defendant’s branch inter se, the evidence was equally unsatisfactory. 
One of them, a Hill Munsiff, and his brother went to live where 
their duties and business took them. There was also some evidence 
that some members of this branch of the family purchased provisions 
in the plains, it was suggested, on their own account, and also 
effected some sales of produce, 


Their Lordships agree with the learned joo of the High 
Court that this is evidence of a very trivial and inconclusive kind, 


Sir John Wallis. 
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P. C, As pointed out for the respondent, the facts proved in this case are 
1937. . not nearly so strong as the facts which were held by the Board to be 
Konam ; insufficient to establish separation in Chowdhry Chintamun Singh 


v. Mussamut Nowlukko Konwari (1) and Raja Viravara 
Anmadana Jaðaya Thodhramal Rajya Lakshmi Devi Gars v. Raja Viravara Thodhra- 
* o d PA mal Surya Narayana  Dhatrazu (2). In the latter case there had. 

T elis been'separate living for no less than seventy years. |, 
l For these reasons their Lordships are of opinion that the T 
' fails and should be dismissed with costs, and they wl humbly 
e advise His Majesty accordingly. 
S, L. Polak; Solicitor for the Appellant. 


P i Douglas Grant & Dold: Solicitors for the Respondent. 
K, J. R f Appeal dismissed. 


' (1) (1875) L. R. 2 I. A. 263. 
(2) (1897) L, R. 24 I. A. 118. 
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[ON _APPEAL FROM THE HIGH Court oF jJuDiCATURE AT BOMBAY.] , 


Gift— Transfer of Preperty A (IV of 1882), Secs. 122 amd 123—Deed of giji 
delivered te donee—Dener noi competent, to revoke gifi before registration. 


Where the donor of inmoveable property has handed over to the donee an 
instrument of gift duly executed and attested, and the gift has been accepted by 
the donee, the donor has nó power to fevoke the, gift-prior to the registration of 


tlie instrument. " 


* The decision of the majority of the learned judges in Aimaram Sakharam v. 
Vaman "Senardkan (1) followed, . 


Registration does not depend upon the donor’s consent, but is the act of an 
officer appointed by law for the purpose, who, if the deed of giftis exectted by 
or on behalf of the donor and is attested by at least two witnesses (See Segs. 122 - 
and 123, Transfer of Property Act, 1882), must register it if it is presented by a 

x person having the necessary interest within the prescribed period, Neither 


20» (1924) 27 Bom, L. R. , o0 F. B; h L, R. 49 Bom. 388 F. B, 
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death, nor the express revocation by the donor, is a grownd for refusing regis P. C, 

tration, if the other conditions are complied with : x - 1938 

Kalyana Sundaram Pillai v. Karuppa Mooppanar (1), relied on. — 
Venkat Subba 


Appeal by the Defendant from a judgment and decree of the Shrinivas Hegde 
High Court, Bombay (McLeod C. J. and Shak /.), dated the 25th. conte Rama Hegde, 
February, 1924, allowing a second appeal by the respondent from a ° 
judgment of the District Court of Kanara dated the gth June, 922, 
which dismissed a first appeal by the respondent from a judgment 
of the Subordinate Judge of Honavar, dated the 7th February r921 ° 
in favour of the appellant. 





: The facts of the case appear sufficiently from the report in the 
Court below ; See I. D. R. 48 Bom. 435. . 


Raikes for the Appellant, . 
The Respondent was not represented at the hearing 
` Their Lordships’ judgment was delivered by . 


Lord Shaw :—The circumstances of this case need not be š 
referred to further than as follows : The object of the suit was to pense d 
set aside a certain deed executed by the deceased plaintiff on the 
26th June, 1919. By that deed certain property was transferred to 
‘the appellant. The deed was attacked as having been granted and 
delivered while the grantor was in ill-health and under undue 
influence ; elements of fraud were also introduced. It may be said 
atonce that the whole of these allegations were tested before the 
Subordinate Judge and, on appeal from the Subordinate Judge, by 
the District Court, and alẹ the allegations were disproved, There- 
fore that element of attack disappears from the case. 

There remains, however, this further point which until a few 
years ago was one of much contention in India. - The point is, 
that the deed, which was a deed of gift of immovable property, was 
granted and delivered upon a certain gay, but was not registered 
until cerfain events happened. Those events included the principal 
one, namely, that the grantor himself seems to have changed his . 
mind. He not only did go, but he brought a suit which contained 
‘an application for an injuncfion against the registration by the 
donee of the deed of gift. 2 

"Upon this question of possible stoppage of effect to be given to 
the deed, the facts in this case are clear : the deed itself was, as 
stateg, delivered to the donee. The donee therefore, in pursuance 
ofthat deed delivered to him, ` proceeded to register the deed and 


(1) (1926) L. R. 54 1. A 89; 1, L. R. 50 Mad. 193 i 45 C. ae 435. . 
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it was registered pending the litigation which had been raised, of 
which the present appeal is the outcome. The point at issue is 
thus expressed by the Judges of the High Court :— 


“ Can a donor of immovable property, when the gift can only 
be effected by a registered document, resile from his action before 
the document had been registered, and if the donee refused to 
give'back the document can the donor obtain an injunction from 
the Court restraining the donee from proceeding to Register the 
document ? ” 


In granting leave to appeal in this case the High Court deliver- 
ed in admirably brief form the reasons why the decision, if allowed 
to stand, would upset the law in India as now settled, and put it in 
conflict with the latest decisions, 


“ The point of law involved in the case is whether a donor can 
revoke a gift before the gift deed has been registered on the ground 
that the gift is not completed until the deed is registered. In the 
present case this Court decided thatthe gift was not completed 
until the deed had been registered. Therefore the donor could 
revoke it before the deed was registered, This decision has been 
overruled by a decjsion of the Full Bench in Atmaram Sakharam v. 
Koman Janardhan (1), in which judgment was delivered in October, 
1924." 

That was the position in which the appeal was allowed to this 
Board. But since this happened, the case of Atmaram Sakharam 
v. Vaman Janardkan has been approved in a subsequent case before 
this Board. A judgment has been pronounced by their Lordships 
which appears to be completely apt, and entirely in favour of the 
appellant in the present case. It is the case of Kalyana Sundarame 
Pillai v. Karuppa Mooppanar (a). The  headnote is as 
follows -— 

“A Hindu executed a*leed of gift of part of his immovable 
property and delivered it tothe donee. On the following day he 
adopted a son. Three*days later he registered the deed :—Held, 
that the gift was valid against the adopted son. On delivery of the 
deed to the donee there was an acceptance of the transfer within 
section 122 of the Trapsfer of Property Act, 1882, and thereupon 
the gift dien: aigetuas subject to its registration as required by 
section 123.” 

Then it records that the case of Atmaram Sakkaram v, Maman 


(1) (1924) 37 B. L, R, ago. 
(2) (1926) L. R. 54 l, A. 89. . 
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Janardhan, which was referred to by the High Court Judges, was dies 
approved. 1928. 

It is not necessary to go over the facts of this case further than Venkat Sulba 
is stated, but the following passage is directly in point, With ^ Shrinivas Hegde 
regard to the proposal to prohibit the registrar from registering the subs. Rema Hegde. 
deed, asis made in this case, Lord Salvesen, on behalf of the ges ag : 
Board, says :— li e 

“Registration does not depend upon his (the donor’s) consent, 
but is the» act of an officer appointed by law for the purpose, who, 
if the deed is executed by or on behalf of the donor and is attested 
by at least two witnesses, must register itifitis presented by a 
person having the necessary interest within the prescribed period. 
Neither death, nor the express revocation by the donor, is a grofind 
for refusing registration, if the other conditions are complied 
with." ' 

It would be a waste of words and time to go further than that 
judgment, and itis sufficient to say that it appears to rule the 
present case. 7 , R 

Their Lordships will accordingly humbly advise His Majesty 7 
that the appeal should be allowed and the decree of the Subordinate 
Judge restored, with costs in the Courts belbw and before their 
Lordships, 

T. L. Wilson & Co: Solicitors for the Appellant. 

K.J.R. — Appeal allowed. 


PRESENT :— Viscount Sumner, Lond Atkinson, Lord Sinka, 
Sir John Wallis and Sir Lancelot Sanderson. 


FIRM CHHUNNA MAL-RAM NATH ` P. C. 
» v, 1928. 
è ww 

FIRM MOOL CHAND-RAM, BHAGAT : February, 13 


[On APPEAL FROM THE HIGH Court OF JUDICATURE AT LAHORE.) 
Damafes, suit for—Indian Contract Act (IX of 1872), sections 2, 39 and 63— 
Contract for sale and delivery ef gesds—Buyer’s refusal to accept—Promisee 
dispensing with performance of promise made to him—Section 63, whether a 5 
departure from English Law. 
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Ss. 39 and 63 of tite Indian Contract Act, as read in the light qf the interpre- 
tation clause (Vide section 2 of the Act), run thus :— 


Section 39: '*When a party to an agreement enforceable by law has refused 
to perform or disabled himself from performing an accepted proposal in its entire- 
ty, the person accepting the proposal may putan end to the agreement enforce- 
able by law unless he has signified by words or conduct his acquiescence in its 
continuance”. 


Section 63: “Every person who accepts a proposal may dispense with or 


‘remit wholly or in part the performance of the proposal made to him which he 


has accepted, or he may extend the time for such performance or may accept 
instead of it any satisfaction which he thinks fit.” 


- The parties to the suit entered into a contract, the plaintiffs to purchase and 


-the defendants to sell, 140 cases of white shirting, manufactured in England, and 


packed in tin-lined cases, After the date of the said contract, a Government 
Notification having issued prohibiting the export of cotton goods in tin and wooden 
cases to India, the defendants wrote to the plaintiffs intimating that the goods in 
question would be shipped and carried to their destination packed in bales instead 
of in wooden boxes lined with tin, The plaintiffs, in reply, wrote declining to 
take the goods in bales instead of cases and cancelling the contract entitling them 
to' receive the goods, They (the plaintiffs) reiterated three times their firm refusal 
to take the goods in bales and cancelling the contract, The Privy Council came 
to the conclusion, on the correspondence between the parties, that,“ the plaintiffs 
could not have been nfore emphatic in repudiating any obligation to accept bales 
and in refusing to be bound by orto performit. If delivery of the shirting, 
packed in bales, was in conformity with the contract, the plaintiffs clearly declared 
that they would not accept them, and this was acquiesced in by the defendant,” 


"The plaintifs having subsequently brought the present suit for damages for 
the non-delivery by the defendants of the goods which the latter had agreed to sell 
and the plaintiffs had agreed to buy : . 


Held, that by reason of sections 39 and 63 of the Indian Contract Act, the defen. 
dants were absolved from all liability, inasmuch as the plaintiffs had put an end, 
tothe agreement and had expressly dispensed the defendants from delivery at all. 
“ The plaintiffs again and again dispensed with the performance by the defen- 
dants of-their-(i. e, the defendants") promise to deliver the goods contracted for, 
and they plaintiffs cannot recover damages for the breach ofa promise touching 
the performance of a thing they wholly dispense with." : 


Their Lordships dissented from the decision of Jenkins, C, Jc in Abaji Sitaram 
Modak v. Trimbak Municipality (1) laying down that the promisee mentioned in 
section 63, Contract Act, can only dd the acts he is by that section empowered to 
do, if there be an agreement, as defined by S, 2(c} amongst the parties to that 
effect, and they held that “ the language of the section (63) does not prefer to 
any such agreement and ought not to be enlarged by any implication . of English 
doctrines.” 


D e R 
Appeal by the plaintiffs from a judgment and decree of the High 


' (1) (1903) 1. L. R. 28 Bom. 66. PEE ge ay P» Eus 


ot E 
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Court, Lahore (Harrison and Campbell, J7.), dated the 5th January, 
1925, reversing a judgment and decree, dated the 14th January, 
1924, of the Senior Subordinate Judge-of Delhi. 

The material facts of the case are set outin their Lordships’ 
judgment, 

_ De Gruyther K. C. and Wallach for the Appellants. 
Lowndes K. C. and Dube for the Respondents. i 
Their Lordships’ judgment was delivered by 


Lord Atkinson :—This is an appeal from decrees of the High 
Court of Judicature at Lahore dated the 5th January, 1925, which 
reversed the decree of the Senior Subordinate Judge of Delhi dated 
the z4th January, 1924, and dismissed the suit of the plaintiff wjth 
costs, 

The suit out of which this appeal has arisen was one claiming 
damages for the non-delivery by the respondents of certain goods 
which the latter had agreed to sell and the appellants had agreed 
to purchase. . 

The principal question for decision in the appealis whether 
under the circumstances proved in the’ case the plaintiffs are 
entitled to recover damages from the respondegts for the alleged 
breach of their contract for the sale and delivery of the aforesaid 
goods. 

In the order of Court of the Subordinate Judge of Delhi dated 
the gth of August, r921, itis stated that the respondents (the 
defendants) had presented for the second time an application to 
be at liberty to add a plea® that the plaintiffs were not ready or 
willing to perform their part of the contract entered into between 
¿he parties, and apropos of this application the Court said s 

*'The real question in dispute is whether, in face of the corres- 
pondence, could the plaintiff claim damages and could he consider 
the contract as subsisting. "These poinfs are covered by the issues 
already framed by me, If I find that the contract was cancelled 
and the plaintiff could not claim damages, tfe point as to readiness 
and willingness would not arise. : 

“If it is held by me that the contract subsisted, the question, as 
to readiness and willingness, would not csop up. We have got 
letters sent by the defendant that he considered the contract as 
cancell&d, and if I hold that he was not justified in considering the 
contra«t as cancelled, ho had no /ocus stand? to raise the plea as to 
the want of readiness and willingness on the part of the plaintiff" 

The material parts of the aforesaid contract, which was dated 
the agth November, rg1}, and is very lengthy, ran as follows :— 
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“We had purchased one hundred and fifty (150) cases of white 
shirting marked D. 1 May to November, i. ¢. seven shipments, of 
the office of R. J. Wood, at aos. 2d. We have sold the same to you 
at a net profit of Re. 0-4-0 per piece, The patterns and the invoices 
of the goods will be given to you on receipt. You shall have to 
take delivery of the goods on payment of their price tothe Bank. 
You shall have to remove the goods on compliance with the condi- 
tion of the office of R. J. Wood. You shall have to pay interest and 

i go-down rent according to the terms of the office of R’ J. Wood. 
e Besides, you shall have to bear all the expenses incurred, The goods 
shall be fresh. 

“Contract made on Mangsir Sudi 5, Sambat 1973, through Moti 
Ram Ram Kishan, Brokers. 

* (Sd.) Mur CHawp-RaM BHAGAT. 

"Contract in respectof r4o (one hundred and forty) cases 
confirmed.” 


It is common ground that a case marked “D.-1” means a tin- 
lined case containing 50 pieces of Messrs. R. J. Wood & Co.,’s 
shirting, manufactured in England, and the goods the subject of the 
said contract were sold by Messrs, R. J. Wood & Co. to the respon- 
dents, and were to be as so packed for export. : 

The plaint is verified by the appellants. In its sixteenth para- 
graph it is alleged, and apparently not disputed by the respondents, 
that the shipment of the portion of the goods which should have 
arrived in India inthe months of May and June, 1917, did not 
arrive till the month of March, 1918, The shipments which should 
have been made in July and August, 1917, did not arrive till June, 
1918, and those of September, October and November, 1917, did 
not arrive till July, 1918. . 

On the 24th April, r917 (f. é., after the date of the said coms 
tract, but before the first shipfhent thereunder), an Order in Council 
was issued in London prohibiting the export of cotton goods in tin 
and wooden cases to Indit and this was followed by a similar prohi- 
bition by the Government of India. , 

On the 28th April, 1917, the importers, Messrs. R, J. Wood & 
Co., wrote to the respondents as follows :— 

* As the British Government prohibited the use of wood and tin 
cases kindly note that all your goods on order will come out pácked 
in bales instead of cases until such prohibition is withdrawn ; if we 
do not hear from you within three days we shall understand you 
agree to this. If not, kindly instruct us how to send the goods 
out," 


Vor, XLVII] PRIYY COUNCIL, 


On the game day the respondents wrote to the appellants a letter 
to the following effect :— 

* DEAR SIRS, 

“ As the British Government have prohibited the use of wood 
and tin cases, kindly note that all your goods on order will come out 
packed in balesin place of cases unless such prohibition is with- 
drawn, If we do not hear from you within three days we ghall 
understand you agree to this. If not kindly instruct us how to send 
the goods out.” 

On the rst of May, 1917, the respondents wrote to the appellants 
a letter in the following terms :— 


"We are in receipt of your favour of date, and in reply have to 
say that, having sold Messrs. R. J. Wood's goods to different parties, 
we cannot confirm the letter by sending it to you. If you are so 
very anxious to see the letter, you are quite welcome to come and 
see it at our shop. We have already sent you a copy of this letter, 
and if you will not come to our shop to satisfy yourself, please note 
we shall not be responsible. Please further note that, if we will not 
hear from you definitely in the matter within the allotted time, you 
will be responsible for all consequences." 


In reply to this létter the appellants on the same day wrote to 
the respondents a letter running thus ?— 


“DEAR SIRS, 

“With reference to your letter, we beg to inform you that we do 
not agree to take the goods sold by you to usin bales instead of 
cases, Hence we cancel the goods; which please note." 

Cancel the goodsis notan accurate expression, and in this 
connection must mean cancel the contract entitling us to receive 
the goods. . 

To this letter the respondents on tie 2nd of May replied in the 
following terms :— 

“Dear SIRS, 


" We are in receipt ofsour letter dated" rst May, 1917, and in 
reply have to say that we sold you goods as per Messrs. R. J. Wood’s 
terms, and as that office is going to ship goods in bales instead of 
cases, you are bound to abide with these tetms and accept goods in 
bales, , Please note that you are not bound to cancel the goods, and 
you will have to accept goods in bales as required by Messrs, R, J. 
Wood.” i 

"On the 4th of May, 1917, the appellants again wrote to the 
respondents thus, :— ° , 


T ONG 
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' “ Dear SIRS, "' . 
“Tn reply to your letter of the rst of May, we beg to tell you 
that we ............... have cancelled the goods, and we again inform 


you. Please note.” 
On the 4th of May the appellants replied in the following terms 
to the respondents’ letter of the 2nd of May (which they 
must'have received on the 3rd of that month). Their letter runs 
thus :— 
“ In reply to your letter of the 3rd of May, we cannot'accept the 


. goods in bales instead of cases and tins. Please consider them as 


cancelled. Please note, once for all, as our dealers do not agree, 
we cannot accept." 

Dn the 8th of May the appellants again wrote to the.respondents 
a letter in the following terms :— 

** DEAR SIRS, 

* Re our previous correspondence, we beg to tell you that we 
have cancelled all goods ordered through you, and we will not take 
at any stake, and also note we have reason and authority to cancel, 


and hence we will not at all be responsible for the delivery, which 


please note,” 


The appellants could not have been more erbphatic in repudiat- 
ing any obligation to accept bales and in refusing to be bound by or 
to pérform it, If delivery of the shirting, packed in bales, was in 
conformity with the, contract, the appellants clearly declared that 
they would not accept them, and this was acquiesced in by the 
respondents, ae 

No evidence :was given establishing that the goods. purchased. 
by the appellants could not have been safely shipped and carried 
to their destination, though packed ia bales instead of in wooden 
boxes lined with tin, The lower Court was of opinion that packing 
in these cases was not part ®f the description of the goods sold. 
The High Court, on the contrary, expressed the opinion, grounded 
on the authority of the chses of Buwes v, Shand (1), and the case of 
Jn re Moore & Co. and Landauer & Co. (2), that the packing 
of the goods in such cases was part of the description of them, 
Having regard to the comclusion at which their Lordships have 
arrived on other portions of the case, it is unnecessary to deal with 
this point at length or. to express any definite opinion upon it, ° 


Section 39 of the Indian Contract Act runs thus :— * 
* When a party to an-agreement enforceable by law has refused 


(1) (1877) 2 A. C. 455. taf (1921) 2 K. B, 519 


i 
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to perforfa or disabled himself from performing an accepted 
proposal in its entirety, the person accepting the proposal may put 
an end to the agreement enforceable by law unless he has signified 
by words or conduct his acquiescence in its continuance.” 

Section 63 runs thus :— 

* Eyery person who accepts a proposal may dispense with or 
remit wholly or in part the performance of the proposal made to 
him which he has accepted, or he may extend the time for such , 
performance or may accept instead of itany satisfaction which he 
thinks fit,” * ° 

The contentions raised on these sections were as follows. The 
respondents, relying on sections 39 and 63, said that the appellants 
had put an end to the agreement and had expressly dispensed them 
from delivery at all. The appellants contended that section 63 
applied only where there was an agreement to dispense or a con- 
tract, supported by consideration, to do so, and that in any case it 
could only operate, when the party dispensing had performed his 
part of the contract and only something remained to be performed 

_on the other side, unless dispensed with: Adafi Sitaram Modak v. 
Trimbak Municipality (1). They further said that, if they had been 
wrong in refusing in advance to accept bales, this repudiation had 
not been accepted by the respondents, and therefore the contract 
remained alive and ought to have been performed. It is evident 
that the alleged dispensation under section 63 is by itself a complete 
answer, unless the absence of contract or consideration is fatal, 
for the appellants again 2nd again dispensed with the performance 
by the respondents of their promise to deliver the goods con- 
tracted for, and they cannot recover damages for the breach of a 
promise touching the performance ofa thing they wholly dispense 
with. 

In Abaji Sitaram Modak v.e Trimbak Municipality (1). 
Chief .Justice Jenkins deals with section 63, and holds that 
the promisee mentioned in section 63, oan only!do the acts he is 
by that section empowered to do,ifthere be an agreement [as 
defined by 2 (¢)] amongst the parties to that effect, At p. 72 of the 
report of this case the learned Judge is geported to have expressed 
himself thus :— : 

‘eTherefore we hold that, assuming that there was a legal 


*%t will be observed that their Lordships, in setting out these two sections 
(Ss. 39 and 63), have amplified them by recourse to the interpretation clause 
(vide section 2 of the Contract Act), —K. J. R. 

(1) (1903) 1, L. R. 28 Bom. 66. 
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P, C. resolution, and that it was communicated as alleged, stifl, inasmuch 
1928. as à dispensation or remission under section 63 requires an agree- 
v 


` Firm Chhunna ment or contract, the resolution was of no legal effect since the 
Mal-Ram Nath provisions of section 3o of the Bombay Act IL of 1884 have not 
Firm Mool (hand. been observed.” 
» Ram Bhagat, With this their Lordships are unable to agree. The language 
Lord Atkinson. Of the section does not refer to any such agreement and ought 
i not to be enlarged by any implication of English doctrines. On 
this they agree with the learned Judges of the High Court, 
. They are therefore of opinion that the appeal fails and should be 
dismissed with costs. They wil humbly advise His Majesty 
e. accordingly. 
T. L. Wilson & Co.: Solicitors for the Appellants, 
Ranken Ford & Chester : ‘Solicitors for the Respondents. 
K, J, R. Appeal dismissed. 
" Reporier's Note :—For an analogous caso, see Shandoo Mal- Fagan Nath v. 
Phul Chand-Fateh Chand : 1. L, R. 5 Lah. 497, where the English authorities 
on what is commonly called “ anticipatory breach ” of contract, are discussed at > 
length —K. J. R. 


Present Lord Phillimore, Lord Blanesburgh and Mr. Atneer Ali. 


JIJIBHOY N. SURTY 


P. C, v. À. 
dat T. S. CHETTYAR (A Firm) 


February, 14. 


[ON APPEAL FROM THE Hich Court or JUDiCcATURE AT RANGOON]. 


. Limitation—Indian Limitation Act (IX of 1908), Sec. t2 and Art. 151— Time 
requisite for obtaining copies of decree and judgment, although such copies 
not required to be annexed to the memorandum of appeal— Requisite,” 
meaning of—Civil Procedure Code (V of 1908), Sec. 122—Rwles of High 
Qurt dispensing with cofiss. 
In computing the period of limitation 20 days prescribed by article 151 of 
. the Indian Limitation Act, for an appeal from a decree or order of the High 
Court, Rangoon in the exercise of its original jurisdiction, the appellant istntitled 
as of right to exclude the time requisite for obtaining copies ofthe decree or 
e order appealed from and of the judgment on which such decree or order is found- 
ed (Vide Section 12, sub-sections 2 and 3, of the Indian Limitation Act, 1908), 
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although by Mason of the Rules framed by the High Court under section 122, P. C. 
Civil Procedure Code, it is not necessary that such copies should accompany 1928, 
the memorandum of appeal. Saw 


The words of S, 12 of the Limitation Act are plain and explicit, and they di- J ijibhoy N. Surty 

rect that the time requisite for obtaining the two documents (namely, the copy T. S. Chettyar. 

of the decree aad the copy of the judgment on which such decree is founded) is to . 77 

be excluded from computation, The section makes no reference to the Code t 

of Civil Procedure or to any other Act. It does not say why the time is to 

be excluded, but simply enacts it as a positive direction. . 
The word “requisite” (in the aforesaid section) is a strong word ; it'may be 

regarded as meaning something more than “required”. It means “ properly® 

required," and it throws upon the pleader or counsel for the appellant the necessity 

of showing that no part of the delay beyond the prescribed period is dueto his e 

default, But for that time which is taken up by his opponent in drawing up 

the decree, or by the officials of the Court in preparing and issuing the two 

documents (viz, copies of the decree and judgment), he, the appellant, is not 

responsible. 


Appeal by the plaintiff by special leave from two decrees:made 
by the High Court of Rangoon on appeal in a suit which'the appel- : ° 
lant had instituted on the Original Side of that Court against the 
respo ndents, 


The Trial judge (Mr. Justice Rutledge ) heard the suit on the 
merits and dismissed it on the 8th January 1925. The Appeal 
Court ( Robinson, C. J. and Brown J.) bya decree dated the 8th 
June, 1925 dismissed the appellant’s appeal as not having been 
preferred within time and by another decree made on review and " 
dated the 22n4 February, 1926 (Rutledge C.J. and Chari J.) 
confirmed their previous decree. 


The only point in dispute in the appeal before the Privy Coun- 
cil was whether the appeal Cqurt in India were right in dismissing 
the appeal as out of time. 

The material facts of the case are “set out in their Lordships’ 
judgment. See also the report in the Court below (I. L. R. 4 Ran. 
265), where the judgments on thé appeal &nd review are printed. 

Brown and Parikh for the Appellant. 

Lowndes K. C. and Jardine for the Respondents, . 

Their Lordships’ judgment were delivered by 7 


Lord Phillimore :—The appellant is plaintiff in a suit brought . Feb "T 
on the original side of the High Court of Rangoon which was oo i 
dismissed on the 8th January, 1925. On the 28th April he presen- 


ted to the appellate side of the Court a memorandum of appeal ° 
against the decree. ° 
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P. C. The Judge before whom the appeal came for admfssion noted 
1928. that the appeal appeared to be out of time and directed that this 
Jljibhoy N. Sun point should be argued as a preliminary question before a 
v. bench ofthe High Court. Thereupon the appellant filed affida- 
T. S. Chettyar — yit, explaining the delay, and also a petition praying for an extension . 
„Lord Phillimore, of time, The Court decided that he was in delay, and that no 
v sufficient reason had been shown for any indulgence and dismissed 
the appeal. 
Thereupon the appellant applied fora review of the decree 
* dismissing the appeal, and for the first time argued that under 
the provisions of the Indian Limitation Act, the time during 
° which he was procuring a copy of the decree and a copy 
of what is called the judgment—this is, the Judges’ reasons 
for the decree—was not to be reckoned as part of the 
period of 20 days which ‘was prescribed by Article 151 for such 
appeals, 
To this it was answered by the respondents that this section 
applied only to cases where the Code of Civil Procedure required _> 
that the memorandum of appeal should be accompanied by copies 
of the judgment and decree, and that by the rules of the High 
Court of Rangoon which could modify that Code, where the appeal 
presented was not from a decree in the mofussil but from the origi- 
nal side of the same Court, the appeal could be presented without 
annexing the two documents, and that cessam/e ralione cessat les,- _ 
and, therefore, the period of 20 days was unqualified. 





It may perhaps be questioned whether the appellant, who had 
not taken this point when the matter first came to be argued, was 
entitled to raise it by a proceeding in review ; but leave was given? 
to him so to apply. The Court then heard his arguments, but 
decided in favour of the respondents affirming its previous decision 
that the appeal was out of time, Itis from this decision that the 
present appeal is brought. : 

- Section ra of the Limitation Act *provides (iazer alia) as 
follows : ' . 

“ £2) In computing the period of limitation prescribed for an 
appeal an application for leave to appeal and an application fora 
review of judgment, the day on which the judgment complaéned of 
was pronounced, and the time requisite for obtaining a copy qf the 
decree, sentence or order appealed from or sought to be reviewed, 
shall be excluded. 

* (3) Where a decree is appealed from or sought to be reviewed, 
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the time requisite for obtaining a copy of the judgment on which it 
is founded shall be excluded.”* 

Under the Code of Civil Procedure, order 41, rule 1 makes it 
necessary that the memorandum of appeal should be accompanied 
. by copies of the decree and judgment, and this is the general rule. 
Section 122, however, gives power to the High Courts, established 
under the 1ndian High Courts Act, 1861, and the Chief Courts of 
the Punjab and Lower Burma, to annul, alter or add to the rules in 
the code, and by the Government of India Act, 1915, this power is 
extended to other High Courts. Several High and Chief Courts 
have exercised this power, and in particular this High Court has 
made rules in the following terms. 

“ Memoranda of appeal and applications for revision shall ‘be 
accompanied by certified copies of the following documents :— 

° (1) The decree or order against which an appeal or an appli- 
cation is made. ` 

“ (2) The judgment on which such decree or order is founded 
unless the Court dispenses therewith, and 

“ (3) In appeals and applications from appellate decrees or 
orders the judgment of the Court of first instance unless the Court 
dispenses therewith.’ 

“ Provided'that a memorandum of appeal againsta decree or 
order of the High Court in the exercise of its Original Civil Juris- 
diction may be presented without a certified copy of the decree or 
formal order accom panying it” 

It is therefore not necessary on an appeal to the appellate side 
thatthe memorandum of appeal should have both documents 
Qnnexed toit, And ifthe only reason for excluding the time for 
procuring these documents was that they were necessary to the 
presentation of the appeal, it might be said that the provisions of 
section r2 could not have been meant to apply to such a case. 


Even so, however, there would be a difficulty in dealing with 
the grammatical construction of the wordss but their Lordships, 
if they had found a consistent course of practice, would have been 
disposed to accept the construction put upon them by the High 
Court of Rangoon, When, however, the matter comes to be exa- 
mined, it is found that there have been divergencies of opinion 
in the feveral High Courts, and that the more prevalent opinion 
is not«&hat which has been taken by the High Court of Rangoon. 


"The word also is inadvertently omitted from their Lordships’ judgment 
Sub-section 3 enacts that *'..*.. the time... shall slgo-be excluded".—K. J. R 
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In Haji Hassum: Oomer v. Nur Mahomed (1),, Sir Law- 
rence Jenkins C.J. and Batchelor J, held that in reckoning 
the time for presenting an appeal, the time required for obtaining 
& copy of the judgment must be excluded, even though by the rules 
of the Court it was not necessary to obtain a copy of the judgment 
to file with the memorandum of appeal. 

In Kirka Ram v. Rubky (2), the :Court held that section 12 of 
the Limitation Act applied to appeals under section 70 of the 

* Punjab Courts Act under which the period for: appealing 
„Was go days, and that the time required for obtaining copies of the 
judgment and decree must be excluded, though by the rules 
ofthe Court such copies were not required to be annexed to the 
memorandum in that particular class of appeal, 

In Kalipada v. Shekhar Basisi (3) Sir Lancelot Sanderson C.J., 
and Mookerjee J., ‘held that in a case where the period of go 
days was prescribed for appealing, Section 12 of the Limitation Act 
excluded the period required for obtaining a copy of the decree, 
even though the rules did not prescribe that a copy of the decree 
should be attached to the application. 


The point also arose, though indirectly, as a matter for consi- 
deration, on Wajid Ai Shah v. Nawal Kishore (4). In that case 


' the argument began from the other end. It was cóntended for 


the respondent that it must be the rule that a copy of the decree 
should be annexed to the memorandum of appeal because the 
Limitation Act excluded the time for procurring that copy. But 
the reply made by Sir John Edge C.J., presiding over a full :Bench, 
was that there might be other reasons for giving to the appellant 
this time, The Chief Justice pointed out that the legislature might 
intend to give possible appellants time to consider the terms of the 
decree before hurrying into an appeal from it. 


To these authorities it shóuld perhaps be added that in the case 
of Pramatha Nath Roy v. Lee (5) it seems to have been 
assumed that the time* properly required for obtaining copies 
of the two documents was to be excluded, the discussion turning 
upon the question whether the steps taken by the appellant were 
sufficiently prompt to entile him to the benefit of this provision. 


It appeared at one time during the course of the argument that 


* an earlier decision of a full bench of the High Court of Allahabad 
a 


(1) (1904) I. L. R. 28 Bom. 643. (2) (1907) P. R. 524. 
- (3) (1916) 24 C. L, J. 235. (4) (1893) 1. L. R. 17 All. 313. 
(5) (1922) L, R. 49 BA. 3073 37 C I. J. 86, ° oN 
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when Sir,Robert Stewart was Chief Justice [Fasa] Muhammad v. 
Phul Kuar (1) decided in 1879], was to the contrary effect ; but 
after closer examination it was discovered by their Lordships that 
the case was not a decision on the Limitation Act, but upon what 
is known as a letters-patent appeal, that is an appeal under the 
clause in the charter constituting the Court, which clause fixes its 
Own period for appeal and has no provision like that in the Limita- 


tion Act for excluding the period of time required for getting copies 


of the judgment and decree. 

The learned counsel for the respondents who, at first, relied, 
upon this case, upon consideration, saw that this was so, and with- 
drew the case from his argument. It seems however, that other 
tribunals have not been equally fortunate in discovery. The three 
other decisions on which the respondents relied take their origin 
from a misapprehension of this case in 2 All. 

In Jadhoji Raghoji v. Rajoo Babaji(2) decided in 189* the 
Court expressed the opinion that inasmuch as the annexation of 
the two documents to the memorandum of appeal was not neces- 
sary, the exclusion provided hy Section 12 of the Limitation Act 
did not apply. However, in the circumstances the Court held that 
the delay might ba excused, and allowed the *appeal to proceed. 
This may explain why the apparently opposite case in I. L. R. 28 
Bombay came to be decided without referring the matter to a full 
Bench. 3 

'There is, at any rate, this to be said, the earlier case in 1 Bomb. 


‘professes to be founded qn the case in 2 All. which, as already 


observed, when closely investigated, affords no such foundation. 

Then there are two cases in the High Court of Madras. The ear- 
lier one, Kumara Akkappa Nayanim Bahadur v. Sithala Naidu (3) 
(decided in 1897 by Sir Arthfir Collins C, J, and Shephard J.), in 
which it was held definitely that the period was not to be deducted, 
the Chief Justice saying “ that the provision can only be held to 
apply where it is necessary to file with such appeal a copy of the 
decree or judgment,” and Shephard J. quoting the case in 2 Allaha- 
bad as supporting his view. e 

It so happens, however that there was another groupd upon 
which it coul'l be held, and was held, *that the section of the 
Limitation Act did not apply, as the proceedings were under an 


Act which is complete in itself, though this was not the prominent ° 


groufid put forward by the Court, 


(1) (1879) L L..R. 3 All. 192 


(2) (1899) 1 Bom. L. R. 112. 
(3) (1897) I. L. R. 20 Mad. 476. n 


P. C. 


— 


1928. 
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P. C. Lastly comes the'other case (Adu Backer Sahib v. Secretary of 
1928. State (1), decided in 1909), the point arising under the same Act, 
Hh j : pes ; 
Jijibhoy N. Surty ani the case l being decide 1 like the previous one, on both grounds, 
v. though on this occasion greater pr ominence was given to the Special 
T. S. Chettyar Act 
Lord Phillimore. Besides these authorities there are, in the arguments in the 


cases, Cited, reference made from time to time to unreported cases, 
and their Lordships have also investigated some authorities laid 
“before them which however, have no real bearing. The result as has 
been already stated, is that the preponderance of practice isin 
favour*of the appellant, 

Their Lordships have now to return to the grammatical cons- 
trucfton of the Act and they find plain words directing that the 
time requisite for obtaining the two documents isto be excluded 
from computation. Section 12 makes no reference to the Code of 
Civil Procedure or to any other Act, It does not say why the 
time is to be excluded, but simply enacts it as a positive direction. 

If, indéed, it could be shown that in some particular class of 
cases there could be no object in obtaining the two documents, 
an argument might be offered that no time could be requisite for 
obtaining something*not requisite, But this is not so. The decree 
may be complicated, and it may be open to draw itup in two 
different ways, and the practitioner may well want to see its form 
before attacking it by his memorandum of appeal. As to the 

° judgment, no doubt when the case does not come from up country, 

the practitioner will have heard it deliverej, but he may not carry 
all the points of a long judgment in his memory, and as Sir John 
Edge says, the legislature may not wish him to hurry to makea 
decision till he has well considered it, 
There is force no doubt in the obstrvation made in the High 
Court that the elimination of the requirement to obtain copies of 
the documents was part of an effort to combat the dilatoriness of 
some Indian practitioners ; and their Lordships would be unwilling 
to discourage any such effort, All, however that can be done as the 
law stands, is for the High Courts to &e strict in applying the provi- 
sion of exclusion. 
The word “ requisite" fs a strong word ; it may be regarded as 
meaning something more than the word required, It means, 
. * *tproperly re quired", and it throws upon the pleader or counsel for 
i the appellant the necessity of showing that no part of the delay 
beyond the prescribed period is due to his default, 


(1) (1999) I. L. R. 34 Mad. 505, . is 
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But for that time which is taken up by his opponent in drawing 
up the decree, or by the officials of the Court in preparing and 
issuing the two documents, he is not responsible. 

Their Lordships will therefore humbly advise His Majesty that 
the appeal should be allowed and the case remitted to the High 
Court to be heard upon its merits. The appellant must have the 
costs of the appeal to His Majesty in Council and the costs of the 
first hearing when the admissibility of his appeal was discussed in, 
the High Court. 

Inasmuch, however, as he did not take the right point on that 
occasion and thereby brought about the application in review, he 
must pay the costs of that application by way of deduction from 
those awarded to him, 

J. Æ. Lambert : Solicitor for the Appellant. 

Cutler Allingham & Ford ; Solicitors for the Respondents. 


K, J. R. Appeal allowed, 


Present: Lord Shaw: Lord Carson and Sir 
Lancelot Sanderson. 


MUSA MIYA WALAD MAHAMAD SHAFFI anp ANOTHER 
v. 


KADAR BAX WALAD KHAJ BAX, SINCE DECEASED 
AND ANOTHER 


[ON APPEAL FROM THE HIGH COURT or JupicaTURE AT Bomsay.] 
. 


Gifi—Transfer of Property Act (IV of 1882), Sec. 129—Muhammadas Law of 
Gift—Delivery of possession—Gift. by father or other guardian in favour 
of minors. " 


Nothing in Chapter VII of the Transfer of Property Act, (relating to ‘Gifts’ 
affects any rule of Muhammadan Law.* . 


. 
I. A gift is defined to be the conferring of property without a considefation. 


a? Acceptance and seizin, on the part of the donee, areas necessary as, 
religguishment on the part of the donor. 


3. Itis requisite that a gift should be accompanied by delivery of possession, 


* Vide section 129 of the Act, See also Ma Mi v. Kallender Ammal, reported 
in L Le R. 5 Ran. 7 ; 45 C. L. J, 265.—K. ]. R 
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. 
and that'seizin should take effect immediately, or, if at a subsequent period, 
by desire of the donor. 


4, Agift cannot be implied. It must be express and unequivocal, and the 
intention of the donor must bo demonstrated by his entire relinquishment of the 
thing given, and the gift if null and void where he continues to exercise any act 
of owneiship over it. 


5. The cases of a house given to a husband by s wife, and of property given 
by a father to his minor child, form exceptions to the above rule. 


6. Formal delivery and seizin are not necessary in the case of a gift to a 
tgustee, having the custody of the article given, nor in the case of a gift to a - 
minor. The seizin of the guardian in the latter case is sufficient. 


(Chapter V of MacNaghten’s Principles and Precedents of Mohummudan 
Law, &ppraved). 


In accordance with the above rules of the Muhammadan Law, where there is 
on the part of a father or other guardian a real and bøna fide intention to make 
a gift, the law will be satisfied without change of possession, and will presume 
the subsequent holding of the property to be on behalf of the minor: Amseergon- 
issa Khatoon’s Case (1) referred to. g 


The aforesaid exception to the general rule (as regards the necessity for 
delivery of possession and relinquishment of control by the donor in order to 
constitute a complete gift according to Muhammadan Law), will not be extended 
by construction to cases within the reason, but not witHin the words of the 
exception. ` 


A Sunni Muhammadan wás alleged to have made an eral gift of his immove- 
able property to his minor grandsons (the sons of his daughter), who, with their 
parents, were living with and maintained by him, but there was no mutation of 
the names and no transfer or delivery of possession of the property by the 
alleged donor to his grandsons, or to anyone on their behalf, and there was no 
relinquishment of control by him over the said property, On the contrary, his 
possession and management continued as heretofore, and there was no evidence 
Showing that he ever intimated that he regarded himself asa trustee for his 
grandsons or that he was in possession of the property on their behalf : 


Held, that the gift was not complete “according to Muhammadan Law. “It 
is not a case of a gift bya father or mother toa minor, nor is it a case of a 
guardian making a gift to his charge or charges. It is true that Abdul Rasul 
(the alleged donor) seems to "have maiftained and brought up his grandsons 


' (the donees) from the time of their birth until his death ; but during thet time 


the father and mother of the two minors (the donees) were also living with 
Abdul Rasül. Their Lordships aye unable to hold that those facts are sufficient 
to constftute Abdul Rasul a guardian within. the meaning of the exception, so as 
to make a gift by him tothem complete without any delivery of possessiqn or 


*relinquishment of control over the property by him.” 


. 
Appeal by the Defendants from a judgment and decree of the 
High Court, Bombay (McLeod C. J. and Crump /.), dated the 


(1) (1875) L, Ry 2 I. A 87 (104); 15 B. L. R: 67 (78) P. C. t 
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6th December, 1923, varying a judgment and decree, dated the 
18th July, 1921, of the Court ofthe First Class Subordinate Judge 
of Dhulia. 

The facts of the case appear sufficiently from the judgment of 
their Lordships, 

In the Court below, Crump J., in concurring with the learned 
Chief Justice that there was no valid gift under Muhammadan 
Law, made the following pertinent observations :— 

“I desire to add a few words as regards the decision in Fakir 
Nynar Mukamed Rowther v. Kandasawmy Kulatau Vandan (1), 
on which reliance was placed as supporting the validity of the gift 
in this case. The facts of that case, put shortly, were that a certaén 
Muhammadan lady executed a deed of gift in favour of her paternal 
grandson, and the said deed recited that she remained in possession 
as guardian on behalf of the donee who was then a minor. a 


“Now if it be correct to say that that is a valid gift according to 


4 Muhammadan Law, nevertheless the facts necessary to make that 


decision applicable are not made out in the present case, Here 
there is no plain and unequivocal expression on behalf of the donor 
that he retained possession as de facto guardiah on behalf of his 
minor grandsons, It would have to be argued that: such an inten- 
tion could be gathered from the letters written by him, and from 
the oral evidence in the case. But there is really no circumstance 


"^ from 1913 down tothe death of the donor from which it can be 


p: 
) 


concluded that he had evereexpressed any such intention in unequi- 
vocal term, There were various occasions on which, if he indeed 
regarded himself asa de facto guardian in possession on behalf of 
his grandsons, he must,and could have given effect to that intention. 
Therefore on the facts of tbi$ case, I am of opinion that in this 
aspect also the gift in this case cannot be held to be validated." 

Lowndes K. C. and Parikh for the Appellants, 

The Respondents were not represented at the hearing. 

Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson :—This isan appealby Musa Miya 
Walad Mahamad Shaffii, a minor, and Isa Miya aas Mahamad 
Ismailkhan Walad Mahamad Shaffi, who were defendants 18 and*'rg 
in the seit, against the judgment and decree dated the 6th Decem- 
ber, 1923, of the High Court of Bombay, which varied the decree 
of the learned Subordinate Judge who tried the suit. 

The suit was brought on the 6th January, r919, by Kadar Bax 


(1) (1911) I. L. R. 35 Mad. 120. 
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* 
Re Khaj Bax, who is now dead; his representatives are the first 
1928. respondents in this appeal. 
bend 
Musa Miya Walad The plaintiff claimed as-one of the heirs under Mohammedan 
Mahacas Shafi 


law of one Abdul Rasul, a Sunni Mohammedan a three-eighth 

Kadar Base Walad share of the properties sche duled in the plaint and left by the said 

— Abdul Rasul, who was his brother. He alleged that Abdul Rasul 

d ce died, leaving him surviving as his heirs a widow, Sahebjan (who 

— was the first defendant, and who is now dead) a daughter. 

+  Rahimatbi (who was the second defendant and who is the second 

respondent in this appeal) and his brother, the plaintiff s that 

. according to Mohammedan law the widow was entitled to one- 

eighth, the daughter to one-half, and the plaintiff to three-eighths ; 

he alleged that the widow and the daughter and their tenants 
(defendants 3 to 17) were in possession of the above-mentioned - 

ploperty. — 

The, widow and the daughter filed a joint written statement 
stating that in rgro Abdul Rasul gave all his properties to his ds 
grandsons the appellants, who are tHe sons of his daughterRahimatbi 
under an oral gift, and informed their father, Mahamad Shaffi, of 
the same bya letter; that the grandsons ‘were from their birth 
brought up by Abdul Rasul and lived with him ;that on the 18th 
April, rgrr, Abdul Rasul wrote another letter to Mahamad Shaffi 
informing him that the writer’s grandsons should be the owners of 
his property after bis (Rasul’s) death ; that the letter constituted 
the will of Abdul Rasul ; that by virt@e ofthe oral gift or in the 
alternative of the will, the grandsons have become owners of 
Abdul Rasul’s property ; that the grandsons through their father 
were in possession of the property ; and that the plaintiff was not 
entitled to any relief. 


The tenants (defendarfts 3 to 17) did not appear and are not 
parties to this appeal. a 


The appellants (defendants 18 and 1g) were made parties to 
the suit on their own application, ,By their joint written statement 
they,denied the right of Abdul Rasul's heirs to recover any part 
of,his property, and supported the pleas raised by their grand- 
mother and mother with regard to the gift and the will. They 

. * — further stated that even after the gift they (the appellants)continued 
to live with their grandfather who managed the properties given to;| 
them, that their grandfather believed that his possession was for and 
on behalf of his minor grandsons, and that the gift to them was 
valid under Mohammedan law, In the alternative, they pleaded, 
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"that the letter of the 18th April, rgrr, from Abdul Rasul to their 
father costituted a will in their favour under Mohammedan law. 

The plaintiff, in reply, denied that there was any valid gift or 
will, and contended that the letters in support of the gift or will 
were not genuine. 

The learned Subordinate Judge held that there was no valid 
gift in favour of the defendants 18 and 19. He however held that 
the letters, exhibits 122 to 126, when read together, expressed an 
intention on the part of Abdul Rasul that his grandsons, the defen- 
dants 18 and r9, should have his property after his death, and that 
they constituted the will of Abdul Rasul. He decided that the 
will was invalid according to Mohammedan law for more than 
one-third of the property of the testator unless the heirs consented 
thereto after the death of the testator ; he held that the defendants 

- Nos. 1 and 2,viz., the widow and the daughter of Abdul Rasul, had 
given their consent, and consequently he made a decree in favour of 
the plaintiff for one-fourth share of the moveable and immoveable 

E property specified in the decree ; he directed a partition, afid held 
that the defendants 18 and 19 were entitled to the remaining three- 
fourths share. 

Both the defendants 18 and 19 and the plaintif appealed to 
the High Court against the learned Subordinate Judge’s judgment. 

The two appeals were heard together. 

The High Court dismissed the appeal presented by the defen- 

— dants 18 and rọ and allowed the plaintiff's appeal to the extent that 
in substitution for the decree passed by the Trial Court the High 
Court declared that the plaintiff was entitled on partition to a 
three-eighth share in the property left by Abdul Rasul, with the 
éxception of certain property mentioned therein, to which itis not 
necessary to refer in detail. - 

The learned Judges came to the conclusion that the letters upon 
which the learned Subordinate Judge relied did not constitute a will 
of Abdul Rasul, 


The learned counsel who appeared for the appellants in this 
appeal stated that he was not able to support the learned Subordi- 
nate Judge’s judgment in respect of the will, so that the only. point 
relied on in this appeal was that there was'a valid gift by Abdul 
Rasul tọ his grandsons on or about the rst October, 1910, viz., on 
the occasion when he is alleged to have given a feast and made an 
announcement of the gift of his property to his grandsons, 

The question is still further narrowed, because the learned 
counsel agreed that there are concurrent findings of fact by the 
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two \‘ourts in India that there was no transfer of possession of the 
propery by Abdul Rasul to his grandsons, defendants 18 and 19, 
or to anyone on their behalf, and the learned counsel did not 
dispute these findings. 

The learned counsel, however argued that in view of the facts 
of this case and the relationship between Abdul Rasul and his 
grandsons, the gift was complete without any transfer of possession, 
according to Mohammedan law, and that the possession and 
management by Abdul Rasul after the gift was om behalf of his 
grandsons. 

Their Lordships have not had the advantage of hearing counsel 
on behalf of the respondents, but they are indebted to the learned 
cSunsel who appeared for the appellants, for drawing their attention 
to the evidence and to all the points which were material whether 
they would weigh against or for the argument which the learned - 
counsel presented. 

There is no doubt that the case has to be decided according to 
Mohammedan law, and that the chapter on gifts in the Transfer 
of Property Act, 1882, is not applicable, see section 129. k 

Their Lordships are of opinion that a correct statement of the 
law on the question under consideration iseto be found in the 
material clauses of chapter V of Macnaghten’s “Principles and 
Precedents of Mohummudan Law," published in 1825., They 
are as follows :— 

“(x) A gift is defined to be the conferring of property without a 
consideration, . 

“(2) Acceptance and seizin, on the part of the donee, are as 
necessary as relinquishment on the part of the donor. 

*(4) It is requisite that a gift should be accompanied by delivery 
of possession, and that seizin should'take effect immediately, or, if 
at a subsequent period, by desire of the donor. 

“(8) A gift cannot be implied. It must be express and unequi- 
vocal, and the intention of the donor must be demonstrated by his 
entire relinquishment “of the thing given, and the gift is null and 
void where he continues to exercise any act of ownership over it. 

"(9) The cases of a house given to a husband by a wife, and of 
property given by a fatlfer to his minor chil, form exceptions to the 
above rule. : 

“(z0) Formal delivery and seizin are not necessary in the case 
ofa gift to a trustee, having the custody of the article given, nor 
in the cise of a gift to a minor; The seizin of the guardian in the 

latter case is sufficient.” Sa ee : 
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The stftement of the law in Macnaghten's "Principles and 
Precedents of Mohammedan Law" was approved by the Judicial 
Committee in Ameeroonissa Khatoon v. Abedoonissa Khatoon (1), 
and at page ro4, after referring to the statement of the law made 
by the High Court their Lordships stated that :— 

“ Where there is on the part of a father or other guardian a 
real and dona fide intention to make a gift, the law will be satisfied 
without change of possession and will presume the subsequent 
holding of the property to be on behalf of the minor." 


The defendants 18 and rg, grandsons of Abdul Rasul, were 
minors at the time of the alleged gift, and the real question in this 
appeal is whether the facts of this case bring it within the abqve- 
mentioned exception, for, as already stated, the appeal has to be 
decided upon acceptance of the finding that there was no delivery 
of posssession -of the property by Abdul Rasul to his grandsons, 
and that there was no relinquishment of control by Abdul Rasul 
over the said property until his death. . 


The material facts of this case are as follows :—Abdul Rasul 
was an officer in the Forest Department ; he retired about 14 or 15 
years before the trjal of the suit, which was heard in 1921. His 
only daughter, Rahimatbi, the mother of tlie defendants 18 and zo, 
lived with her father, Abdul Rasul, even after her marriage with 
her husband, whose name is Mahamad Shaffi, 


It appears from the evidence of Mahamad Shaffii that, although 
he owned some lands at g place called Shahada, he was generally 
living with Abdul Rasul, and only occasionally at Shahada, and their 
Lordships think it must be taken asa fact that Rahimatbi, her 
fiusband Mahamad Shaffij and her two children, the defendants 
18 and r9, lived in the houfe of Abdul Rasul at one place or 
another, and that they were maintained by Abdul Rasul, if not 
entirely, at any rate, to a large extent. 

In rgro Abdul Rasul decided to make a. pilgrimage to Mecca, 
and it is the case of the appellants "that on the rst October, Igro, 
viz, on the occasion of the 26th day of Ramazan, Abdul invited 
several persons to dinner, and that after the dinner he announced 
to the persons then assembled that as he’ was going to Mecca he 
had mage a gift of his property to his two grandsons and made 
them the owners thereof, that this announcement was made known 
to the ladies of the household at Abdul Rasul’s request, that 
Mahamad Shaffi was then at Shahada, and that Abdul Rasul wrote 


(1) (875) L. R. 2 I. A. 87. 
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to him and informed him that “now both the children, Essen Mian 
and Moosa Mian, are the owners of my property.” 

There was no mutation of the names and no deed was 
executed. 

Ab lul Rasul was away on pilgrimage about three months and 
returned in January, rgrr. On his return, Abdul Rasul resumed 
the management of his property ; the lands had been previously 
let tc tenants, and apparently there was little, if anything, to be 
done in respect thereof in his absence. ` 

Certain lands which belonged to Abdul Rasul had been pur- 
chased for him in the name of his brother, and in September, 1913, 
two deeds of conveyance were executed and the property specified 
therein was conveyed to Abdul Rasul. 

The learned Judge pointed out that “though there were 
“several occasions on which Abdul Rasul could have put forth the 
“ownership of the boys, he does not seem to have availed himself 
“of any of them,” 

The correctness of this finding was not disputed by the learned ` 
counsel for the appellants, ` 

Abdul Rasul died at Chopda in June, 1918, and it must be 
taken as a fact that after his return from Mecca in January, rgri, 
he remained in possession of the property and managed it until his 
death. 

Their Lordships’ attention has not been drawn to any evidence 
which would go to show that during that time Abdul Rasulin any 
way intimated that he regarded himself 4s a trustee for his grand- 
sons or that he was in possession of the property on their behalf. 

The suit was brought in January, 1gr9. ‘ 

The learned Judges of the High Court seem to have been 
of the opinion that there was no actual gift, though Abdul Rasul 
had expressed an intentioh to make a gift of the property to the 
grandsons, 

The learned Judge, who tried the case, however, was dp 
of opinion that Abdul Rasul had made the above-mentioned 
announcement of gift, but that the gift was not complete as there 
was no delivery of possession. 

Though not deciding the point, their Lordships are of opinion 
that it may be assumed for the purposes of this appeal tha? Abdul 
Rasul did announce, on the rst of October, 1910, to his assembled 
friends that he had made a gift of his property to his grandsons. 

The question remains whether, in the absence of any delivery 
of possession or any relinquishment of ‘control by Abdul Rasul, 
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that was syfficient to constitute a complete gift according to P. C. 
Mohammedan law. In other words, do the above-mentioned facts M 





1928, 
- bring this case within the exceptio th r i ries 

g e wit e exception to the general rule, which has Musa Miya Walad 

been hereinbefore referred to. Mahamad Shaffi 
. ` . . i . v. 

Their Lordships are of opinion that they are not at liberty to kadar Bax Walad 
extend the exception, and giving to the words thereof their natural Kaaj Bax. 
meaning they are of opinion that this case is not within*the Sir Lancelot 
exception. : Sanderson. 


It is not a case of a gift by a father or mother toa minor; nor * 
is it a case of a guardian making a gift to his charge or charges. 
It is true that Abdul Rasul seems to have maintained and brought 
up his grandsons from the time of their birth until his death ; but 
during that time the father and mother of the two minors were 
also living with Abdul Rasul, with occasional visits by tlie father 
to his own land. 

It is obvious that Abdul Rasul was a man of property and able 
and willing to support in his own house, his daughter, her husband 
and family, s 

Their Lordships are unable fo hold that those facts are sufficient 
to constitute Abdul Rasula guardian within the meaning of the 
exception, so as to make a gift by him to them*complete without 
any delivery of possession or relinquishment of control over the 
property by him. 

Considerable reliance was placed by the learned counsel for the 
appellants on Case XIX Q. a R. 2, in the Precedents of Gifts given . 
by Macnaghten in the 1845 edition. 

In that case a reference is made to the Hidaya which runs as 
follows :— 

* “If afather make a gift of something to his infant son, the 

infant, in virtue of the gift, becbmes proprietor of the same, provi- 
ded, etc, The same rule holds when à mother gives something to 
her infant son whom she maintains, and of whom the father is dead, 
and no guardian provided, and so also with espect to the gift of 
any other person maintaining a child under these circumstances." 

In their Lordships' opiniom this precedent does not support 
the appellants’ case ; on the contrary, it seems to be against. their 
contention x . 


The rule applies to the case of a mother makinga gift to her 
infant son whom she maintains on/y when the father is dead and no f 7 
guardian has been provided. 

The rule applies also to the gift by any other person maintain- 
inga child ‘under these Circumstances,” i, e, when the father is 
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P.C, dead and no guardian has been provided. This seems to imply 
1928. that when the father, who is the natural guardian of his infant 
ces children is alive and has not been deprived of his rights and powers 


Musa Miya Walad k i 1 : 
Mahamad Shafi of guardian, the above-mentioned rule will not apply. 


Kadar Bax Walad At all events it may safely be said that the conditions contem- 
Khaj Bax. plated in the aforesaid rule cannot be found in this case, because 
* Sir Lancelot the father of the minors was alive, and was actually living with his 
Sanderson, wife and children in the house of Abdul Rasul, and was in a position 


— 


to exercise bis rights and powers as a parent and guardian, and to 
take possession of the property on behalf of his children. 

It was not denied that if the alleged gift by Abdul Rasul to the 
grandsons was not complete according to Mohammedan law, the 
share decreed by the High Court to the plaintiff was correct. 

For these reasons their Lordships are of opinion that the appeal 
should be dismissed, that as there was no appegrance for the - 
respondents no order for costs should be made, and they will 
humbly advise His Majesty accordingly. 

. T. L. Wilson & Co : Solicitors for the Appellants. d 
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APPELLATE CRIMINAL. 
Before Mr. Justice Chotsner and Mr. Justice Gregory. 


CRIMINAL. BHADRESWAR SARDAR i 


t 
1928. T v. 
eed 
Febr nary, r. THE EMPEROR.* 


Indian Evidence Act. (1 of 1872), Sec. 90~Statement of a, co-accused, admissi- 
bility of —Confession, test of—Confagsion and admission, their respective 
relevancy in a criminal trial. 

A statement by an accusede person, before it can be taken into consideration 
against a fellow prisoner, as is provided for in section 30 of the Evidence Act, 

e must amount to a confession on the part of the maker with respect to the* offence 
with which all are charged. The test to be applied to a statement ef one 


* Criminal Appeal No. 693 of 1927, against the order of J. Younie, Esb. 
t Sessions Judge of Nadia, dated the 3rd August, 1927. 
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prisoner proppsed to be used in evidence as against another isto see whether 
it is sufficient by itself to justify the conviction of the person making it of the 
offence for which he is being jointly tried with the other person or persons 
against whom it is tendered. 

Empress of India v. Ganraj (1) followed. 


Where, in a case of dacoity, one of the accused stated that he went to the 
scene of the dacoity under pressure, that, in fact, he was actually under fear of 
imminent death, that he took no part in the dacoity, that he stood outside the 
house and at the end went away : 


Heid, that the statement, being self exculpatory and not incriminatory, was 
not a confession and could not be considered as against other accused persons, ase 
a statement only becomes admissible in evidence at all ifit is an incriminating 
statement which involves the maker as it does those persons whom it incriminates. 

Held further, that even if the statement be regarded as an admission, though 
it might be considered against the person who made it, it could by no .possibility 
bo considered as against the other accused persons. 

Where the Sessions Jadge, in his charge to the Jury, dealt with sych a 
statement as a confession and told the Jury that it might be taken into consider- 
deration against all the accused on trial, i . 


Heid, that this wasa serious misdirection; and, though the learned Judge 
took particular pains to explain what little value a statement of this kind „specially 
when retracted, has, yot, it is possible that the mere fact that this statement had 
been placed before the’Jury when it was not admissible at all, might have led 
them to 2 conclusion at which, in the absence of that statement, they would not 
have arrived. 

Appeal by the accused under section 410 of the Code of Crimi- 
nal Procedure, j 


The material facts appear from the judgment. . 


Babu Mrityunjay Chattopadhyay and Babu Manindra Nath 
Banarji, 11, for the Appellant, contended that the learned Sessions 
Judge misdirected the Jurydn placing before them the statement 
made by one of the accused, Purna, and in asking them to consider 
the same as against all the accused on* trial. The statement read 
asa whole would show that it was really self-exculpatory, and, as 
such, nota confession at all. Phe test,*I would submit, as to 
whether a statement isa confession, is, first, did the maker of the 
statement intend to implicate himself? and, secondly, could any 
Court have convicted the maker of the sgatement on that statement 
alone? Judging by these tests, itis clear that Purna's statement 
was hot a confession. Again, even if the statement could be * 
construed to be a confession, it could not be used against the 
co-accused, unless it implicated the maker of the confessioh as 


(1) (1879) I. L, R. 2 All, 444. 
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deeply and to the same extent as it did the other accused, on trial, 
As said by Straight, J, in Æmpress v. Ganraj (1), the confessing 
prisoner must tar himself and the person or persons he implicates 
with one and the same brush. Also cited Zhe Queen v. Belat Ali 
(2); Empress v. Daji Narsu (3). 

Mr. N. A. Khundkar (Deputy Legal Remembrancer) with Babs 
Anil -Chandra Roy Chaudhury, for the Crown, contended that the 
statement in question was a confession, in as much as it was clear 

*that Purna accompanied the others and was on guard at the door 
„Of the house. . Even if it is said that the statement was not strictly 
a confession, it was still admissible as an admission. There was 
therefore no misdirection and the appellant had not in any way 
beer prejudiced. Cited, Queen Empress v. Babulal (4), Imperatrix 
v. Pandharinath (5), Quecn-Empress v. Nana (6). . Further, even if 
this statement be excluded, there was ample evidence left to 
justify the verdict of the Jury.. Read Section. 167 of the Indian 
Evidence Act, 

Babu Mrityunjay Chattopadhyay, in reply. 

The judgment of the Court was as follows :— 

The appellant Bhadreswar Sardar along with certain other 
persons who have not appealed to this Court was tried in the Court 
ofthe learned Sessions Judge of Nadia with the aid of a Jury for 
an offence under section 395 Indian Penal Code and the learned 
Judge agreeing with the unanimous verdict of guilty of the Jury 
has convicted and sentenced him to undergo five years’ rigorous 
imprisonment. 'The learned Vakil who hag appeared in support of 
the appeal has relied upon certain misdirections which he says the 
learned Judge has committed in that he admitted in evidence a 
certain statement made by one of the accused Purna beforea 
Magistrate and wrongly described it aa confession. This statement 
was subsequently retracted. Now, the learned Judge, first of all, 
put section 30 of the Evidence Act before the Jury and then he 
went on to say. “ The principle 1: underlying the section is that, 
when a person makes a confession “implicating himself and others 
to the same extent, the fact of self-implication affords some guarantee 
for the truth of the incrimination of the others, But the truth of 
this guarantee is weakentd, as in the present case, when the 


confessing accused makes the others take a much more promjnent 
e 


(1) (1879) I. L. R, a. All. 444- (a) (1873) 10 Beng. L. R. 483. 
(3) (1882) I. L. R. 6 Bom. 288. 

(4) (1884) I. L. R. 6 All $o9 (F- B.) (5) (1881) E L. R. 6 Bom, 34- 
(6) (1889) 1. L. R. r4 Bom, 260 (F. B.) * 
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part in the*dacoity than he took himself and says that he was forced 
by the others to take them to Hazari’s house and itis still further 
weakened, as here, when the accused has retracted his confession. 
Although capable of being taken into consideration, retracted 
confessions ofthis nature are to be scrutinized with the greatest 
care. It has not been made on oath, it has not been tested by 
cross-examination and its truth has been denied by its maker, If 
the retracted confession were the only evidence on the record, its X 
evidentiary value as against the other two accused Bhadreswar and 
Mohendra would be extremely meagre. You will take this confes- e 
sion into consileration, gentlemen, only after you have carefully 
weighed and scrutinized the whole of the prosecution evidence." 
The learned Vakil has contended that the statement made by 
Purna is not a confession, in as much as it is not incriminatory but 
self-exculpatory. We havé no doubt on reading the statement that 
that is precisely what it is. It has been pointed out in many cases 
that a statement made by an accused person before it can, be taken 
into consideration against a fellow prisoner, asis provided for in 
section 3o of the Evidence Act, must amount to a confession on 
the part of the maker with respect to the offence with which all 
are charged. It must bea confession or, asit was put by Mr. 
Justice Straight in Empress of India v. Ganraj (1), “the test section 
300f the Evidence Act intended should be applied to a statement 
of one prisoner proposed to be usel in evidence as against another 
isto seo whether itis sufficient by itself to justify the conviction 
of the person making it df the offence for which he is being jointly 
tried with the other person or persons against whom it is tendered. 
In fact, to use a popular and well-understood phrase, the confessing 
prisoner must tar himself and the person or persons he implicates 
with one and the same brush.” If that test is applied to the present 
case, what do we find? Purna says that he went tothe spot—the 
scene of the dacoity—under pressure, that, in fact, he was actually 
under fear of imminent death, that he took no partinthe dacoity, 
that he stood outside the house and at the end went away. Mr. 
Khundkar who has appeared for the Crown has contended that, 
though it may not, strictly speaking, be a confession, it is neverthe- 
less an admission. But, if it be regarded as an admission, there 
can be no doubt that the learned Judge did not put that aspect of e 
the gase to the Jury ; and even then, though it might be considered 
against the person who made it, it could by no possibility be 
considered as against the other accused persons, When we find 
(1) (1879) 1- L. R. a All, 444 (446). us 
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CRIMINAL. that the learned Judge in this case all through dealt with this 
1928. statement as a confession, we cannot but hold that this was a 
Seared 


serious misdirection. In point of fact, a statement only becomes 

admissible in evidence at allifitis an incriminating statement 

which involves the maker as it does those persons whom he incri- 

n : minates, It is no doubt true that the learned Judge took particular 

pains to explain what little value a statement of this kind especially 

. when retracted, has. But, on the other hand, it is possible that 

the mere fact that this statement had been placed before the Jury 

* when it was not admissible at all might have led them to a conclu- 

sion at which in the absence of that statement they would not have 

. arrived. We think, therefore, that this appeal must be allowed and 

that'the proper order to make in the case is to set aside the convic- 

tion and sentence and to direct that all the accused persons except 

Bhaku Sardar who has been acquitted by the Jury be retried on the 
substantive charge. 


. M, C. E Appeal allowed : Retrial ordered. 


o Bhadresiwar Sardar 
The Emperor. 
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Before Sir Zahid Suhramardy, Knight, Judge and Mr. 
Justice Graham 


SURESH CHANDRA CHATTERJEE 


Civin. 
a. 
1928. " . 
red 
February, 49. KANTI CHANDRA BHATTACHARJEE 


Bijectment—Temporary Act rifhning out and ceasing to have any further 
operation —Effect. of—Appellate Court, if can afford relief toa party on the 
basis of altered circumstances—Civil Procedure Code (Act V of 1908}, O 
41, r° 33—Damages , 

An'&ppeliate Court has to decide a case as it was presented before the trial 
å Court and on a consideration of which the original judgment is based. But if 


* Appeal from Appellate Decree No. 2229 of 1927 against the decree of Æ. N. 
Sen Esq, Additional District Judge of 24 Parganas dated the 28th of July 1927 
. revegsing the decree of Babu Ram Dipal Deb, Munsiff 2nd Court, Alipur dated 
$e 39th. of July 1926. i 
í 


- i 


Ve 
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the right claimed, is one which has æither ceased to exist or been modified by 
certain events which have transpired since the decree of the trial Court, the 
Courtis bdund to take notice of it in order to give just and proper relief to the 
parties to the appeal before it. 

Upon similar considerations O, 4 1, r. 33 C. P. C. empowers a Court òf appeal 
to make such a dectee or order as the case may require. 

The present suit for ejectment was instituted at a time when the Rent Act 
was in operation, but when the matter came up before the lower appellate Court 
for hearing, the Rent Act has expired : . 

Held, that the temporary act running out ceased to have any effect upon the 
present proceedings and the case must be decided in accordance with the general 
law under the Transfer of Property Act. é 

The plaintiff landlord cannot claim as a matter of right that damages for hold- 
ing over after notice to quit must be in the shape of rent which was stipulated 
between the parties. But it is open to the Court to asses damages which the 
plaintiff is entitled to get from a trespasser In wrongful possession of the 

Appeal by the Defendant 

Suit for ejectment from premises, No 17-2 -A Kundu Lane, 
Bhowanipur. - ? 

The facts and arguments .appear fully from the judgment of the 
Court. 

Mr. Gunada Charan Sen and Babu Radhika Ranjan Guha for 
the Appellant. 

Babus Rames Chandra Sen, Jitendra Kumar Sen Gupta and 
Paresh Chandra Sen for the Respondent, 


The judgment of the Court was as follows : 


Subrawardy, J:—Thisis an appeal from the decree of the 
Additional District Judge of 24-Parganas in a suit in ejectment. 
The appellant became the tenant under the plaintiff in respect of 
premises No. 17/2-A Kundi Lane, Bhowanipur, in the suburbs of 
Calcutta ata monthly rent of Rs. 5o in rgao. Subsequently the 
parties went to the Rent Controller fo fix the standard rent of the 
premises under the Rent Act of 1920 which was then in force, 
The rent was fixed by the Rent “Controller at Rs. 39 a month. On 
the 14th March r925 the plaintiff gave a notice to the defendant 
asking him to vacate the premises by the end of March 1945. The 
defendant not having vacated within the time allowed to him, the 
present suit was instituted onthe r3th May rgas for ejectment 
against the defendant. The trial Court dismissed the plaintiff's suit* 
on the ground that the defendant was protected from ejectment 
yn ler the provisions of Section 11 of the Rent A ct, This order wag 
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pronounced on the 3oth of July 1926: There was an appeal by the 
plaintiff against the decree of the trial Court. The appeal came on 
for hearing on the 29th July 1927. In the meantime the Rent Act 
expired and ceased to exist. The Rent Act was originally passed in 
1920 in respect of all premises in and about Calcutta and came into 
operation from the 5th of May 1920. The Act was originally 
enacted for three years but by subsequent enactment it was extended 
upto 34st March 1924. Before it expired another Act was intro- 
duced and the Rent Act got a fresh lease of life till the 31st of 
»March 1927 but only in respect of premises of which the rent was 
below Rs. 250 a month so that so far as the premises in quésfion 
‘are concerned the Rent Act must be taken to have affected them 
till it expired onthe 31st March 1927. The appeal was heard by 
the Igarned 3rd Additional District Judge, 24-Perganas, and allowed. 
The learned Judge decreed that the .defendant should vacate the 
premises in suit within one month from the date of judgment which 
was the 29th July 1927 and he was further directed to pay damages 
at the rate of Rs. 39 a month from the rst of April 1925 till posses- 
sion was delivered. The learned Judge took a different view of the 
facts relied upon by the trial Court and he found that the defen- 
dant did not pay the rentregularly to the plaintiff or deposit it in 
the Rent Controller’g Court and was, therefore not protected from 
ejectment by virtue of the provision of Sub-section 5 of section rr 
ofthe Act. He was also of opinion that the evidence in the case 
went to show that there was no preliminary tender of rent to the 
landlord before it was deposited in the Rent Controller’s Office and 
hence it was not a proper payment of rent within sub-clause 4 of 
section rr of the Rent Act. We have examined these clauses in the 
light of the evidence in the case and the findings of the first Court 
and we do not think that they can be supported. But the learned 
vakilforthe respondent has supported the decree passed by the 
Appellate Court upon a different ground, namely that on the 29th 
July 1927 there was no Rent A&t in operation and the defendant's 
tenancy having been terminated by a valid notice he was liable to be 
ejected and hence the dÉcree of *the Lower Appellate Court is 
correct. This seems to be the correct position to take, Under the 
generallaw a landlord is entitled to determine the tenancy ofa 
tenant under him by a valid notice and he is further entitled to 
recover possession of the property let out to the tenant on the termi- 
«ation of the tenancy. This right of the landlord for a certain petiod 
became interrupted by the Rent Act which laid down cermin 
circumstances in which recovery of possession of land could not be 


+ . 


Vor, XLVI1.] HIGH COURT. 


obtained by the landlord. That bar ceased to exist on the 3rst 
March 1927. On the day on which the learned Judge delivered his 
judgment the law which is the general law under the Transfer of 
of Property Act was in operation and he having found that the 
tenancy was validly determined he had authority to pass a decree 
ordering ejectment of the defendant. The effect of a temporary Act 
running out and ceasing to have any further operation has been con- 
sidered in many cases. The principle is thus laid down in Craies 
on Statute Law, 3rd Edition at page 342: “ Asa general rule and 
unless it contains some special provision to the contrary, after a 
temporary Act has expired no proceedings can be taken upon it and 
it ceases to have any further effect....... TE s vases ... As s00n 
as the Act expires any proceedings which are being taken against a 
person will ipso facto terminate.” In Quilter v. Mapleson (1), eit 
was held that the Court of appeal could grant toa party relief to 
, Which he was entitled according to the law as it stood at the hearing 
of the appeal In his judgment Bowen, L. J. observed: “The 
rules were intended to enable the Court of appeal to do complete 
justice. Ifthe law has been altered pending the appeal, ft seems 
to me to be pressing rules of procedure too far to say that the Court 


of appeal cannot decide according to the existing state of the law.” — 


The same view has „been taken in several casesán this country of 
which reference may be made to Kanakayya v Janardhana Padhi 
(a), Muthuswami Ayyar v. Kalyani Ammal (3). This principle is 
based upon another principle that a Court of appeal must in certain 
exceptional circumstances take notice of events which have 
happened si nce the institution of the suit and afford relief to a party 
on the basis of the altered circum stances: am Ratan v. Mokant 
(4); Ramyad Sahu v. Bindeswari Kumar (s); Udit Chobey v. 
Rashika Prasad Upadhya (6) ; Rustomji v. Sheth Purshotamdas (7) ; 
and Dinanath Mahish v. Nabakumar Hasra (8). All the relevant 
cases on this point have been considered by Mookerjee, J. in Raf 
Charan Mandal v. Biswa Nath Mandal(g). Itis true that an 
appellate Court has to decide a case as it was presented before the 
trial Court and on a consideration of which the original judgment is 
based, But if the right claimed js one which has either ceased to 
exist or been modified by certain events which have transpired 


(1) (1882) 9 Q. B. D. 672. (2) (1910) 26 Mad. 439 F. B. * 
(3) (1916):1. L. R. 40 Mad, 818. (4) (1907) 6 C. L. J. 74. 

15) (1907) 6 C. L. J. 102. (6) (1907):6.C. L. J. 662, 

(7) (or) T, T. R. 25 Bom. 606. (8) (1921) 35 C. L. J. 332. 


(9) (1914; ao C. L. J. 107.: 
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since the decree of the trial Court-the Court is bound to take notice 
of it in order to give just and proper relief to the parties to the 
appeal before it. Upon these and similar considerations rule 33 of 
Order XLI, Code of Civil Procedure was introduced for the first 
time by the Act of 1908. A Court of appeal is empowered thereby 
to make sucha decree or orderasthe case may require, I am 
accordingly of opinion that the decree passed by the learned Judge 
wag correct on the findi ngs arrived at by him namely that the defen- 
dant was tenant-at-will whose tenancy was determined bya valid 
notice and he was liable to be ejected, though not on,the grounds 
on which the lowerappellate Court has relied in support of its 
decree. 


The learned Advocate for the appellant has argued that before a 
decree could be passed against his client for ejectment the validity 
of the notice should have been determined, In the trial Court an 
issue was raised with regard to the sufficiency and validity of the . 
notice of ejectment. But that Court having found in favour of the 
defendant on the law did not enter into a discussion of it. In the 
appellafe Court this question was raised and the learned Judge 
observed that notice was served on the r4th March requiring the 
defendant to vacate at the termination of. the month of March, 
The defendant signed an acknowledgment of the receipt of the 
‘notice but did not vacate the premises, The learned Judge further 
observes that the defendant admits the receipt of the notice to 
quit and no evidence has been given to show that the notice is not 
valid. "There can be no doubt therefore, that were it not for the 
Rent Act the defendant could not resjst ejectment.” It is also 
contended that the learned Judge has misplaced the onus of pro- 
ving the validity of the notice upon the defendant whereas it being 
the basis of cause of action in fhe suit the plaintiff ought to prov 
that he had validily determined *the tenancy. None of these 
‘contentions ought to prevail, The learned Judge has dealt with 
the question of the proof of notice and he has 'come to the conclu- 
sion that it was valid inasmuch as it was not shown that the notice 
was invalid, This is really not à question of misplacing the onus. 
It was a tenancy-at-will. The notiee was served on the r4th March 
1925 ending with the last day ofthe month. Apparently it was a 
good and sufficient ndtice under section ro6 of the Transfer of 
Property Act. The plaintiff, if there was any onus on him, had 
discharged it by proving the receipt on the notice ; and if the 
defendant contended that, it was not a sufficient and valid “notice 
it was for him to show that it was so. I am, therefore, of opinion 
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that itis not necessary to remand the case to [he lower appellate 
Court for a further finding with regard to the sufficiency of the 
notice. The appeal accordingly fails and is dismissed with costs. 
There is a cross-objection on behalf of the respondent, that the 
amount of damages fixed by the lower appellate Court is insufficient. 
The learned Judge has decreed damages from the rst of April 1925 
till possession is given at the rate of Rs. 39 a month that being the 
standard rent fixed under the Rent Act. The contract between 
the parties was Rs. 5o a month and this the plaintiff respondent 
claims should have been allowed to him by way of damages. It is 
the plaintiff's case that he terminated the defendant's tenancy by a 
notice from the rst April 1925 and from that date the defendant 
was a trespasser in occupation of the premises. He cannot, thgre- 
fore, claim as a matter of right that damages must be in the shape 
of rent which was stipulated between the parties. But it is open 
to the Court to assess damages which the plaintiff is entitled, to 
get from a trespasser in wrongful possession of the premises. The 
Rent Controller has found that Rs. 39 was the fair reht of the 
premises and we ‘cannot say that the principle upon which the 
learned Judge has assessed damages is so obviously wrong as to 
entitle us to interfere in second appeal. The cross-objection must 
accordingly fail. But the decree of this Court will be that the 
defendant will vacate the premises on the 31st March 1928 and in 
the event of his doing so he will pay damages to the plaintiff (less 
the money deposited by him in the.Rent Controller’s Office and any 
amount paid by him for or on behalf of the plaintiff) at the rate of 
Rs, 39a month from the rst April 1925 till March 1928, If the 
defendant fails to vacate the premises on or before the 31st March 


«928 he will be liable to pay damages to the plaintiff at the rate of ' 


Rs. 50 a month from the rst of April 1927 till the date of delivery 
of possession to the plaintiff. We make no order as to costs of the 
cross-objection, The plaintiff is entitléd to the amount that has 
been depdsited to his credit by the: defendant in the proceedings 
under the Rent Act. à 

Any amount in excess of what is decreed by this order and 
deposited by the defendant may be refunded to him. 

The appeal and cross-objection are dismissed with the modifica- 
tion stated above. 

Graham, J :—I agree. 
R mu. * Appeal amd Cross-objeciion dismissed : 

Decree modified, 
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Before Mu, Justice Cuming and Mr. Justice Page. 


Ov. i p KERAMAT ALI KHAN 
1926. ` v. l á 


KUMAR KRISHNA NANDI CHOWDHURI AND OTHERS . 


Res judicata—Causes of action in iwo sulis not same—Execution of Kabuliat 
in issue in both sufts—Admission in Kabuliat —Fact in issue in previous suit 


is an essential part of the cause of action in the subsequent suit, 


" The decision of a material fact in issue in the provious suit operates as 
res judicata as regards the same fact which is an essential part of the cause 
ofaction in the subsequent suit, though the causes ofaction in tbe two suits 


are glifferent. 


In a previous suit between the parties, the plaintiff sued the defendant 
for rent of this very land, and to establish the fact that the relationship of 
landlord and tenant existed between him and the defendant which the defendant 
denied, tried to prove a Kabuliyat. The Court found that the plaintiff in 


that suit had failed to prove that the defendant executed this Kabuliat : 


Held, that it was not open to the plaintiff ina subsequent snit for ejectment . 
to prove admission contained in this Aabuliyat as the question us to the execution 


of kabuliat could not be reagitated, 

Appeal by the ‘Defendant No. 1. . 

Suit for ejectment. 

The material facts appear from the judgment, Babu Harendra 

. Nath Mukerji for the Appellant. 

The question of existence and execution and validity of the 
kabuliyat in question was directly and substantially in issue 
in the previous rent suit. The cause of action was based 


onit, The question of the execution was decided against tha 
present plaintiff in the previous reat suit. It cannot be reagitated 


in the present suit for ejectment. .The plaintiff raises the ques- 
tion of execution of AaduéfyAt as a matter directly and substantially 
in issue in the present suit for he relies on it as having-establish- 
ed the relationship of*landlord* and tepant between the parties 
and on the admission therein as hinding on the appellant, It is 
raised as an issue in the suit. : 

„Babu Hiralal Chuckerbutty (with him Baby Shyamadas Bhattu- 
charjee) for the Plaintiff Respondent. The question of execution 


3 2 . 
~ 
*Appeal from Appellate Decree No. 2211 of 1923, against the dgcree of 
"N. K. Bose Esq, 3rd. Additional District Judge of 24-Pergannas, dated the 
. 12th May, 1923, reversing that of Babu K. P. Dhur, Munsiff, 3rd Court, at 


Alipore, dated the 22nd May, 1920. . 


v 
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of the Aabuliyat is only a question of evidence. It is an issue Cir. 
which is inot directly and substantially in issue in the present 1926. 

: : ES i z : ud 
suit. The issue which is directly and substantially in issue. iS termat Ali Khan 
whether the plaintiff is the owner of the talook No. 148. Kabuliyat v. 

Kumar Krishna 


is only a piece of documentary evidence. Nandi Choudhuwi, 


The judgments of the Court were as follows : 


Cuming, J:—In this suit out of which this appeal has . 

; voles : February, 13. 
arisen the plaintiff sought to evict the defendants from some 8 iti da 
bighas odd of land on the ground that this land appertained to his 
taluk No. 148 of the 24-Pergannas collectorate and that the defen- 
dants were trespassers. The case of the defendants was that the s 
land did not appertain to taluk No. 148 but was his lakheraj land 
bearing No. 127 and that the suit was barred by limitation. 


'The first court decided against the plaintiff and dismissed the 
suits, The second court allowed the plaintiffs suit with costs, 
setting aside the judgment and decree of the first court. Defendant . 
No. 1 has appealed to this court. 


In appeal the learned vakil who has appeared for the appellant 
contends that the plaintiff is barred by the principle of res judicata 
from proving a certain Kabuliyat in which there was an admission 
.by defendant No, 1 that this land did appertain to taluk No. 148. 
His case is that whether defendant No.1 did or did not execute 
this Kabuliyat was a material fact in a previous Suit namely rent : 
suit No, r17 of 1915 of the court of the special Munsiffat Alipore 
and it was not open to the plaintiff in the present suit to prove this 
Kabuliyat as having been executed by the defendant and hence 
that the defendant had made the admission alleged. 


The question of res juaicata arises in this way. The plaintiff 
wished to prove an admission by the defendant that the land in 
suit appertains to taluk No. 148. This admission was contained in 
a certain Kubuliyat allege 1 to have been exgcuted in favour of the . 
plaintiff by defendant No.1. Now to prove the admission 
the plaintiff’ must prove that the defendant executed the 
Kabuliyat for unless he did so the statement made in it cafnot be 
an admission by the defendant No. rz. Therefore one of the material 
facts in issue in the present case is whether the defendant did , 
execute the Kabuliyat. There was a former suit between the oe 
parties which is rent suit No. 117 of 1915 in the court of the special ` 
Munsiff at Alipore, In that suit the plaintiff sued the defendant 
for the rent of this very land, and to establish the fact that the 
relationship of landlord and tenant existed between him and the 
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Nandi Choudhuri. 


Cuming, F. 
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e 

defendant which the defendant denied he endeavoured to prove 
this Kabuliyat. Therefore one of the material facts in issue in 
that suit was :—Did the defendant execute the Kabuliyat? The 
court found that the plaintiff in that suit had failed to prove that 
the defendant executed the Kabuliyat. Itis the same fact which 
the plaintiff now wishes to prove in the present case for unless he 
proves that defendant No. x executed this Kabuliyat he obviously 
cannot prove the admission of the defendant on which-he relies to 
prove that the land in suit appertains to taluk No. 148. Obviously 
therefore this question has once been agitated and decided between 
the parties and it cannot again be re-agitated. It is therefore not 
opeh to the plaintiff to prove this admission. . 

The case must therefore go back to the lower appellate Court 
who will ‘consider the evidence and decide the appeal after exclu- 
ditg the alleged admission of defendant No. 1. Costs of this 
appeal will abide the final result. 

Page, J :—I agree. The first question to be determined is 
whether it was essential that the plaintiff should have proved the 
execution of the Kabuliyat by defendant No. rin order to prove 
his cause of actión in the previous suit for rent, Admittedly it 
was ; and the court in the rent suit came to the conclusion that it 
was not proved that the defendant had executed the document. 
Now although the cause of action in the present suit is not the 
same as the cause of action in the rent suit, it was an essential part 
ofthe cause of action in this suit thaj the plaintiff should prove 
that the land in suit appertained to his taluk No. 148. The plain- 
tiff sought to prove this part of his cause of action by means of any 
alleged admission in the Kabuliyat to which I have referred. "That* 
involved a finding of fact as to wh@ther the Kabuliyat which con- 
tained the admission was executed by the defendant and having 
regard to the way in which the case was framed and developed in 
the proceedings in the Lower Courts it cannot be pretended that 
this issue of fact was not that upon which the parties intended that 
the main issue in the suit should be determined. Inasmuch, 
however, as that issue had been decided in the previous suit and 
wasedirectly and substanfially in issue in that suit, in my opinion, 
the plaintiff was not entitled in the present suit to advance evidence 
for the purpose of proving that by fact the defendant No. x had 


executed the Kabuliyat. * 
I agree that the case must be remanded. 
A, T. M, . Case remanded, 
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PRESENT : Lord Shaw, Lord Carson amd Sir Lancelot Sanderson, 


MUSAMMAT BHAGWATI alas BHAGWAN DEI 
AND ANOTHER 


v. 


h BANARSI DAS AND OTHERS . 


| ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT ALLAHABAD.| * 


Sale— Transfer of Property Act (IV of 1882) Sec. 55, clause (1), sub-section (g)— 
Sale of immroveable property —Vender!s statutory obligation to discharge ali 
existing incumbrances on the property—“‘Contract to the contrary" —Indian 
Contract Act, (IX of 1872), Sec. 69— Payment by vendees under compulsion to 
meet undisclosed mortgage—Vendor’s liability to reimburse, ; 


Section 55, Transfer of Property Act, is expressed in terms of a very absolute 
and clear character and lays down (inferalia) the elementary proposition that 
in the absence of ‘a contract to the contrary’, the seller of immoveable property 
is bound to discharge all incumbrances then existing on the property. (clause 1, 
sub-section (g) of section 55)]. 


e 

A sale deed after reciting that the property sold was subject to only one 
prior mortgage and that apart from the said mortgage the property was free from 
all other encumbrances, provided that ''if, God forbid, any person comes forward 
as partner or co-sharer and brings a claim, or if an encumbrance, etc is found in 
respect of the whole, or part of the property sold, and as $ result of the claim 
the property passes out of thy possession of the vendees, we, the vendors, shall, 
under that circumstance, pay to the vendees aforesaid the consideration of this 
. Sale-deed to the extent the property sold passes out of their possession, together 
with the costs which may be incurted by them.” Asa matter of fact there had 
been more than one mortgage existing on the property prior to the transaction of 
sale, amd the vendees having paid under compulsion the amount due under 
another mortgage brought the prssent suit against the vendors to recover the sum 
80 paid: 

Held, (reversing the High Court) that both under tbe terms of section 55, 
clause (I, sub-section (g). Transfer bf Propert# Act, and section 69 of the 
Indian Contract Act, the amount paid by the vendees to meet the other mortgage 
wasa payment for which they were entitled to be reimbursed by the vendors of 
the property, The express provision in the sale deed (wb; supra), sttting what 
was to ensue, in the event of the vendees being put out of possession, wes not a 
*contgact to the contrary’ within the meaning and for the purpose of the opening 
words of section 55 of the Transfer of Property Act, and did not negative the® 
vendor's statutory obligation under clause (1), sub-section (g) of that section, to 
discharge ali existing incumbrances on the property sold. 


Appeal by the plaintiffs from a judgment and decree of the 
High Court, Allahabad, (Mukerji and Dalal, JJ.) dated the 8th 
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P. C, April 1924, reversing a decree of the Court of ‘the Subordinate 

1938. Judge of Aligarh, dated the 16th June, rgar. 

Mosa Hag ait The facts of the case appear sufficiently from the judgment of 
(alias) Bhagwan Dei the High Court reported in 22 A. L, J. 576. 

eek Das. Dube for the Appellants. 

we Ayam for the Respondents. 

Their Lordships’ judgment was delivered by 
January, 33. o Lord Shaw:—This is an appeal from a decree of the High 
BUE Court of Judicature at Allahabad which reversed a judgment 

and decree of the Subordinate Judge of Aligarh. 

The question is a short and simple one. It arises under 
sectjon 55 of the Transfer of Property Act, Clause 1, sub-section 
(g) and the bearing thereon of the terms ofa feres contract 
of sale. e 

The parties were vendor and vendee of a certain piece of 
immovable property. Section 55 is expressed in terms of a very 
. . absolute “and clear character. It provides, the irrelevant parts 

of the section being omitted, that in the absence of “a ‘contract 
to the contrary," the buyer and the seller of immovable pro- 
perty are subject ¢o liabilities and have rights, in the enumera- 
tion of the elementary proposition that the seller is bound to 
discharge all incumbrances then existing on the property. It is 
said, however, that this statutory obligation was negatived in the 
` particular circum$tances of this case by reason of the terms of the 
' contract of sale. 

The fact is that there had been more than one mortgage existing 
on the property prior to the transaction of sale. But the language 
ofthe deed of sale recognises only one of those mortgages and 
makes no mention of the others. *' The said property" (says 
the sale deed) “is mortgaged to Parshadi Lal son of Tika 
Ram ... under a mortgage deed for Rs. 4,000" Quoad ultra 
this deed is an absolute and unreserved disposal by sale of the 
property, unencumbered and free from all mortgage. The language 
of the deed of sale is that, apart efrom the Parshadi Lal mort- 
gage, “the property is up to this date free from all rights of 
transfer by sale, mortgage,” etc. There is an absolute declaration 
by the vendor to the vendee that he is buying the property, free 

- from all mortgages and covenants, except the one that has Qut 
been named. 
It may reasonably be asked: Upto that point is there any 
** contract to the contrary" of the terms of. the statute? There 
> is none, 
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But it is said that “ If, God forbid, any persqn comes forward 
as partner or co-sharer and brings a claim, or if an encumbrance, 
etc., is found in respect of the whole, or part of the property sold, 
and as a result of his claim the property pass out of the posses- 
sion of the vendees,” then the vendor shall have certain obligations 
and that is exclusive of all other rights on the part of the vendee. 

It is sufficient in their Lordships' opinion to point out that no 
such event ever happened, The property did not pass out of the 
possession of the vendee. The vendee stuck to his property, 
but he was forced ina court of law to answer the rights of the 
mortgage holder, and to meet another mortgage of a very conside- 
rable amount. Certain legal proceedings were taken, and a decree 
of the High Court was granted putting in execution this other mort- 
gage and thé vendees, that is to say, the present appellants, were 
compelled to pay the sum of Rs. x3, 204. In their Lordships’ 
opinion that sum was paid under compulsion, and, secondly, it was 
undoubtedly a payment for which they were, and are, entitled to be 
recouped from the vendor of the property for a payment«so made. 

It is no use reciting the law to this effect: the law is plain. 
Under section 69 of the Contract Act it is clear this was payment 
of money which another was bound to pay by law and, therefore, 
the person who paid it is entitled to be re-imbursed by the other 
party. : 

With regard to the last portion of the sale deed, which states 
what is to ensue in the event of the vendees being put out of pos- 
session, it may, of course, be an additional safeguard, it may have 
been a thing suggested ‘by the parties to cover contingencies 
which were not yet wholly foreseen, but that it contradicts or 
restricts the wider language of the contract of sale or that it either 
narrows or wipes out the obligations under the statute cannot be 
maintained. 

On those grounds their Lordships $ee no reason for upholding 
the judgment under appeal, and they think that the Subordidate 
Judge was right and his judgment sMould be restored and 
that the appellants should be awarded costs from the date of that 
judgment, including the costs of this appeal. Their Lordships 
will humbly advise His Majesty accordingly. ` 

H. S. L. Polak: Solicitors for the Appellants. 

Barrow, Rogers and Nevill Solicitors for the Respondents. 
KPR Appeal allowed. 
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Present : Lord Shaw, Lord Carson and Sir Lancelot Sanderson. 


Potes MUSAMMAT HUSSAIN BIBI á 
1928. 9. 
P 

February, a1. SAYAD NUR HUSSAIN SHAH AND OTHERS 

* [ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT LAHORE.] 


Trustee, removal of —Religious Endowment Act, (XX of 1863) Sec. ra —Suit 
Jor removal of gaddi nashin or trustee—Neglect of duties — Trustee setting up 

š his own tiile to the trust properiy—New point urged for first time before 
Privy Council, ` 

In a suit brought by the plaintiffs under sectionr4 of the Religious Endowments 
Act, dafter obtaining the necessary permission of the Court as required by section 
18 of the Act, for the removal of the defendant from her position as gaddi nashin 
and trustee ofa religious institution, on the ground of misfeasance, breach of 
trust and neglect of duty on her part, it was found that the defendant, besides 
steadily misappropriating the whole income of the trust property and neglecting 
every one of the purposes for which the wakf was instituted, was persistently 
setting up a title to the wakf property as her own personal estate : 

Held by the Judicial Committee (affirming, the High Court), that these facts 
constituted sufficient grounds for her removal from office. The law insists upon 
honest administration and management of a wakf or religious institution and upon 
conformity to, and not defiance of, the trusts for which such an institution is 
established. A breach of those obligations is a ground for removal from office. 
Raja Peary Mohan Mukerji v. Monohar Mukerji, (1) Srinivasa Chariar v. Bva- 
lappa Mudaliar, (2) and Vaidyanath Ayyar v. Swaminatha Ayyar, (3) relied 

. on. 

In general it may be laid down that neither pary to proceedings before the 
Privy Council should be permitted to start for the first time at their Lordships’ 
Bar fresh points of objections which have been open to him and have been 
neglected at opportune and convepient stages of the litigation in the Indian 
Courts: White v. Victoria Lumber & Manufacturing Co. Ltd. (4), relied on. 

Appeal by the Defendant from a judgment and decree of the 
High Court, Lahore (Martineau and Moti Sagar J7.), dated the 
r6th April 1924, reversing a judgment and decree of the „District 


Judge of Lahore dated tite 3rd January 1923. 

'The material facts of the case are set out in their Lordships' 
judgment, and also in the report of the case in the Court helow ; 
see 89 Índian Cases 429. o 

Abdul Majid for the Appellant. 

. 
> (1) (1921) L. R. 48 L A, 2585 I. L. R. 48 Cale. 1019; 34 Cy L. Je 86. o 
(2) (1922) L. R. 49 1. A. 237 ; 36 C. L. J. 524 
(3) (1924) L. R. 51 I. A, 2823 40 C. L. J. 454. 
(4) (1910) A. C. 606 (612, 613). z 
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Dube fot the Respondents. 

Their Lordships’ judgment was delivered by 

Lord Shaw :—This is an appeal from the judgment and decree 
of the High Court of Judicature at Lahore dated April 16th, 1924, 
reversing a judgment and decree of the District Judge dated Janu- 
ary 3rd, 1923. 

The appeal arises out of a suit brought by the plaintiffs under 
section r4 of the Religious Endowments Act XX of 1863 in respect 
ofa religious institution at Lahore known as the Takia Rasul 
Shahian. 


Under that section “any person or persons interested in any 
mosque, temple or religious establishment or in the performance 
ofthe worship or of the service thereof or the trust relating thereto 
may... sue... the trustee, manager or superintendent . 
for any misfeasance, breach of trust or neglect of duty . . . and 
the Civil Court may direct" specific performance, damages, etc., 
"and may also direct the removal of such trustee, manager, superin- 
tendent or member of the Committee." 

The case has been fought oùt in the courts below on the footing 
that a wakf existed, of which the appellant Hussgin Bibi was gaddi 
masÀin and trustee—with, of course, the responsibilities which attach 
to such a position, The judgment of the District Judge narrates 
that Hussain Bibi has been judic ially held to be the de facto trustee 
or gaddi mashín of the particular institution, and he proceeds to deal 
with the case upon that footing. 


From the High Court Judgment itis only necessary to cite this, 
namely, that “the defendant repudiated the allegations made by the 
eplaintiffs in their plaint [that is, acts of misfeasance, etc.] and 
contended that she had been duly appointed a gaddi sashim and 
had properly managed the Institution." 
In these circumstances, the Board heard with astonishment the 
first and: fundamental proposition of the learned counsel for the 
appellant to the effect that the quéstion wd whether there was a 


wakf at all. The courts below had not heard his audacious propo: ` 


sition and had disposed.of the case iw foro contertioso on the main 
subject of dispute, viz., whether there hade been such ' maladminis- 
tration of the wa&/ by the appellant as gaddi nashin as warranted 
her béing removed from office, 

Twseems perfectly plain, not only from the facts in this case, 
butfrom the records of previous litigation, that the svaA/ existed 
and that she was gaddi nashin thereof ; but it is unnecessary to go 
into that topic, for it would not be in accordance with the practice 
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ofthe Board to permit litigation to be so couducted. “ft is not in 
&ccordance with justice to the parties that after an appeal has been 
made to the Privy Council they should for the first time learn 
what the true nature of the case to be made against them is, nor is 
such a course fair to the Colonial Courts, whose judgments would 
thus be attacked upon remarks* which they had not had an opportu- 
nity of considering.” White v. Victoria Lumber & Maunfacturing 
Co., Lid, (1). 

The same observation applies to a further proposition’ attempted 
by the learned counsel to the effect that, if this was a wakf, it was 
not public, but private. That was not the position maintained in 
the courts below, and no such distinction of that kind was attempted 
nor was any bar set up to the ambit of responsibility ef the gaddi 
naskin on any such ground. 

The facts of this case are of such a quality that the slightest 
sketch thereof seems sufficient to justify the High Court in having 
removed this lady from office. That Court finds that she has been 
bringing the income of the trust property to her own private use. 
As to conserving the property, the High Court believes one witness 
to the effect that the defendant and her father have even removed 
the tomb of a previous incumbent of the shfine and have been 
tying a she-buffalo on that place. 

As to the building, the shrine and hostel have become dilapi- 
dated : the income has bee n spent for the appellant's own personal 
uses, and there has been steady misappropriation. It is unnecessary 
to enter at length into the cases of neglectretc, in detail, One of 
the purposes for which the wakf was instituted was to make provi- 
sion for fakirs and dervishes, and to arrange for their residence and 
comfort in a hostel ; to perform certain services at the shrine ; and, 
in short, to look after and maintain the mosque as a structure and 
as a place of worship with an mam to lead the prayers. Every one 
of these duties has been neglected. 

Without further disgussing the details of this neglect, their 
Lordships may now refer to the two principal elements of the case 
—which appeared to them by theniselves to justify the removal of 
the lady from office, She has been persistently setting up a title to 
varidus portions, if not to ‘the whole, of the property as her own 


e personal estate. This of itself might not be sufficient ; that ds to 


e 
* The word remarks is apparently a slip for grounds; see Lord Shaw's 
judgment in 1910 Appeal Cases at p. 613, line 11,—X. J. R. 
uj (19gto) A. C. Got. . 
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say, it is possible to figure a case in which thg property has been 
carefully and judiciously managed while the trustee had the im- 
pression that the property was his or her own. That would be a 
case of mistaken impression as to right, but no mismanagement of 
the subject of the trust, a unique case which would require very 
special proof. But the present case is entirely different, because 
the appellant has not merely set up her own title to the property, 
but she has alienated various portions thereof, asserting in the sale 
deeds granted by her that the property was her own. These various 
transactions are narrated in the judgment of the High Court. 
There seem, therefore, all the elements of disqualification to be 
present, The case when it has reached this stage is beyond further 
argument. It falls within the ordinary principles of the insistence 
by the law of India upon honest administration and management 
of a wakf or religious instituiion and upon conformity to, and not 
defiance of, the trusts for which such an institution is established. 
A breach of those obligations is a ground for removal from office, 
In recent years this Board has reiterated those principles, and 
reference may be made to Raja Pearey Mohan Mukerji v. Manohar 
Mukerji, (1) Srinivasa Chariar v. Roalappa Mudaliar, (2) Vaidya- 
natha Ayyar v. Swaminatha Ayyar, (3). : 

Their Lordships will humbly advise His Majesty that the appeal 
should be disallo wed with costs. 


Fraincis & Harker : Solicitors for the Appellant, / 
Chapman, Walker & Shephard : Solicitors for the Respondents, 
K. J. R. M Appeal dismissed, 


(1) (1921) L. R. 48 I. A. 258. (3) (1922) L. R. 49 I. A. 237, 
* ` (4) (1924) L. R. st E. A, 282. 
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» APPELLATE CIVIL. . 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Sir Charu Chunder Ghose, Knight, Judge. 


SARAT CHANDRA DEB AND OTHERS 


. v. 
T DHARANI MOHAN ROY* 


"The Cess Act (1X B. C. of 1880), Sec. 4 —Cultivating Raiyat, meaning of— Kent 
‘not exceeding one hundred rupees', whether refers to rent ofa single 
holding, or the aggregate rent of different heldings held by the sane 
individual. 


Where the tenant held 29 different holdings which they cultivated for each of 
which he paid rent not exceeding Rs. 100, but the total rent paid by him for all 
the holdings amounted to more than Rs. 100. 

Held, that the tenant was a ''tenure-holder and nota “cultivating raiyat ” 
within the meaning of the Cess Act. 

.A Cultivating rafyat, according to the definition in the Act, means a person 
cultivating lands and paying reat therefor not exceeding Rs. 100 per annum. 


The intention of the Act is to look at all the lands the person in question 
cultivates, and, if he is a cultivator—a small cultivator—ifi the sense that his rent 
does not exceed Rs. 100, then he is given the privilege of a cultivating raiyat. 


When a person holds two jawas paying a total rent of more than Rs. 100, he 
is for the purposes of assessment, a holder of a tenure.. 
* Appeal by the Defendants. 
* Suit for recovery of extra cesses. 
.The material facts appear from the judgment of Rot C. J. 


Babu Peary Mohan Chatterji (with Babu Gurudas Mukherji) " 
for the Appellants contended thatthe tenants were cultivating 
raiyats within the meaning of Section 4 of the Cess Act, and were 
accordingly liable to assessment at a much lower rate than tenure- 
holders. The tenants held different holdings and paid’ rent for 
each of them at much below Rs, 100, ande» consequently they were 
to be assessed as indicatelin clause (3) of section 41 of the Cess 
Act, The Court below had no jurisdiction to amalgamate the 
different holdings and Bold that the tenants were no cultivating 
raiyats but tenure-holders because they paid in the aggregate a sum 


* Appeal from Appellate Decree No. 2343 of 1925, against the decjee of 
Babu Jatindra Chandra Lahiri, Subordinate Jndge, Ist Court, a4 Pergannas, 
dated the toth June 1925, reversing ‘the decree of Babu Amrita Lal Banerjee, 
Munsiff, 4th Court, Diamond Harbour, dated the 16t} March 1923. 
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axceeding Rs. 100 as rent for the 29 holdings taken together. Orvit. 
Further, the Plaintiff was estopped from questioning the status of 1928, 
the tenant-defendants as cultivating raiyats, as in the return filed by T Sans dm Deb 
the plaintiff under section 17 of the Act, the tenants had been 
described as cultivating raiyats. Consolilation of a number of 
separate raiyati holdings cannot alte: the nature ofthe tenancies. " 
Cited Manmoth Nath Mitter v. Anath Bandhu Pal (1). : : 
Babs Mrityunjay Chatterjee (with Babu Biraj Mohan Ray) for 
the Respondent contended that the ruling cited by the appellants . 
had no application to the present case. Amalgamation of different 
tenancies cannot alter their nature for the purposes of the Bengal 
Tenan:y Act, because different incidents under that Act would 
attach to different kinds of tenancies, The different classificatjons " 
of persons holding lands under the Cess Act were merely for the 
purpose of calculation of cess, and the terms “cultivating raiyats” 
and "holders of tenures” under the Cess Act meant entirely 
different things. A tenant under the Cess Act was nota “cultiva- 
ting raiyat" merely because he cultivated the soil, Such *a tenant . . 
remiinel a “cultivating raiyat” so long as he paid rent less than 
Rs. roo for the land he cultivated. Moment it was found that the 
tenant cultivated lands for the total quantity of, which he paid rent 
in excess of Rs. roo he was liable to assessment on the basis that 
he was a tenureholder within the meaning of section 4 of the Cess 
Act, and his assessment would be guided by section 41 clause (2) 
of the Act. Otherwise the very object of the Act, which is to 
offer some protection to small cultivators, would be frustrated by 
people trying to get round the provisions of the Act by taking 
settlement of various small tenancies paying rent for each of them 
eat less than Rs, roo though in the aggregate rent is paid much in 
excess of Rs, roo, Rule 66 ofthe Rules framed under the Cess 
Act showed that there was no option in the matter, but that persons 
paying more than Rs, roo as rent ‘are not to be considered as 
cultivators but as tenure-holders. So the mere fact that the land- 
lord described the tenants on the*footing tat they were cultivating 
raiyats was of no avail to the tenants, for the Collector, after the 
submission of a return under section 17, was entitled under section 
26 to correct the description of the tenant in accordance with the 
directions contained in Rule 66. . 


Babu Peary Mohan Chatterji, in reply. : 
The judgments of the Court were as follows :— ` 


v. 
Dharani Mohan Roy. 


(1) (1918) 23 C. W, N. gor. i 
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Cis Rankin, C. J.:—In this cass», the appellants are interested in 
1928. each of the 29 tenancies under the plaintiff. The plaintiff brought 
his suit for extra cesses due to him from the defendants in the 
following circumstances, It appears that the plaintiff made a return 
as required under section 17 of the Cess Act and im that return he 
February, 16s described the defendants on the footing that they were cultivating 
wo T raiyats within the meaning of the. Cess Act, Thereupon, that 
return having been scrutinised by the Collector, the Collector 
» issued a notice under section 24 upon the defendants requiring 
them to make a return. They said that they madea return and I 
am satisfied that, thereupon, action was taken by the Collector to 
put the defendants’ names on the Cess- Valuation Roll in part TII. 
It appears that they were described as tenure-holder No. 84 and to 
that number the names of the defendants were supplemented. On 
that basis the plaintiff brought his suit, because the plaintiff having 
hitherto got cesses from the defendants on the footing that they 
were Cultivating zaiya/s properly entered in part II of the Cess 
: . Valuation. Roll, now claims that as he has to pay Government 
Cesses on the basis that these defendants were not cultivating 
i raiyats, he was entitled to the balance from the defendants. These ` 

facts are not disputed and the only question which is raised in this 
appeal is the important question whether or not the defendants 
come within the definition of a cultivating raiya/ as used in section 

4 of the Cess Act (Act IX of 1880). 


. Now, if one looked at the scheme of that Act, one would find in 
section 41 that the amount of the cesses payable in respect of lands, 
depends upon certain things. One particular rate is payable by 
every holder of an estate. Then every holder of a tenure' has to 

pay to the holder of the estate or tenure within which the land held* 2 
by him is included, the entire amourft of the road cess and public i 
works cess calculated in a certain way. Every cultivating raiyat 

has to pay tothe person tó whom bis rent is payable one half of 

the road cess and public work cess calculated in a certain way. 
There can be no doubt that a person who is a cultivating raiyat can 

only be assessed in a less onerous manner as regards rate than if he 
were a holder of a tenure as defined by the section. The question 

is whether the defendant»come under the definition of “cultivating 
raiyats” and are entitled to the privilege of coming under the 3rd. 
clause of the section, j 


w 
Sarat Chandra Deb 


v. 
Dharani Mohan Roy. 


* 
Now the point is this, that these defendants are interested in 
29 different jamas, the total rent of which amounts to more than 
Rs, roo, They say that they themselves cultivate lands of each of 
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those ag hbldings. They say that as in respect of none of the 
holdings which they cultivate, they pay a rent exceeding Rs. roo 
they are cultivating raiya/s and, therefore, although the total rent 
ofthe 29 such holdings exceeds Rs. roo they are entitled to the 
privilege of paying road cess in the manner prescribed in the third 
clause of section 41. Now to my mind that is not so. One has to 
remember first of all that while these defendants may be ratyats 
and may actually do cultivation, that does not make them cultiva- 
ting raiyats for the purpose of the Cess Act. A cultivating rafyat, 
according to the definition in the Act, means a person cultivating 
lands and paying rent therefor not exceeding Rs. roo per annum, 
There is, therefore, no argument to be based upon the fact that 
these peoples’. holdings are raiyati holdings or upon the fact that 
they themselves are cultivators. One has to see whether they 
come within the definition of a “cultivating raiyat” If they do 
not themselves cultivate, it is clear from the definition of a tenure 
holder that they are treated by the Actas tenure-holders. For 
that purpose one has to make up one's mind whether or not persons 
may cultivate lands to a large extent and remain cultivating raiya/s, 
provided they hold the lands in separate holdings. The intention 
of the act is to look*at all the lands the person in question cultivates 
and if he is a cultivator—a small cultivator—in the sense that his 
rent does not exceed Rs, roo then he is given the privilege of a cul- 
tivating vaiya’. Looking at the way in which the Act is framed it 
seems to me that it would be unworkable unless this act intended 
to have regard to the toml land which is cultivated by the indivi- 
dual claiming those privileges. It seems to me idle to make a 
maximum of Rs, roo if that is to apply to an individual holding. 
It makes no difference to the policy of this Act whether a man has 
ten holdings or one holding. The object of the Act is not to compel 
people to sub-divide holdings unnecegsarily. The act intended to 
treat leniently a person who is an actual cultivator of the soil, 
provided he is not paying a rent of, more than Rs. roo that being 
the limit within which thaf privilege can safely be granted. In my 
judgment the rent of Rs. roo mêst be taken as applied to the whole 
of the land which is cultivated by the person in question. In this 
case we know that the defendants cultivate’ lands, but for the Iknds 
they cultivate they pay altogether a rent exceeding Rs. roo. I 
think, therefore, that the reasoning of the Subordinate Judge is in 
accordance with the intention of the Statute. He says: “no doubt 
cesses are assessed on lands, but in the case of persons paying more 
than Rs, roo as annual rent, the assessment is on the basis appli- 
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1928, cable to tenures.” When a person holds two jamas, paying a total 
Sarat Chandra Deb rent of more than Rs. 100, he is for the purposes of assessment, a 
v holder of a tenure: That seems to me to be the correct determi- 
—- nation of the point in dispute in this case. The point is not parti- 
Konka C-/. eulasly clear and, speaking for myself, I am much obliged to the 
E learned vakils for their arguments. In my opinion the intention of- 
- the statute is the intention which the learned Subordinate Judge 
.. imputes to the statute. In my opinion this appeal , should be 
dismissed with costs. 
* — €. C. Ghose, J:—I agree. 


M. C. . Appeal dismissed. 


ve 
Dharani Mohan Roy. 


PRIVY COUNCIL. 


PRESENT :—Viscount Haldane, Lord Atkinson, Lord Blanesburgh, 
Lord Darling and Lord Warrington of Clyffe. 


P. C. 
1937. BHOGILAL BHIKACHAND AND OTHERS 
ww 
December, 16. v. 
mn THE ROYAL INSURANCE COMPANY, LIMITED 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT RANGOOR.] 
. Roidence—Indian Evidence Act (I of 1872), Ss. 153, "55, 157 —Interpretation of " 


— Effect of improper reception of evidence 

Ss. 153 and 155 of the Indian Evidence Act, must be strictly construed and 
narrowly interpreted if the Courts governed by that statute are to be spared the 
task in many suits of prosecuting, on most imperfect material, issues, Which have 
no bearing upon that really if contest between the parties. 


Semble: S. 153 of tho Evidence Act is jp accordance with the opinions of the 
Judges in the case of Attorney-General v Hitchcock (1). 
Where, in order to corroborate a witness, a letter written by him was tendered 
and received in evidence under S. 157 of the Evidence Act, the Judicial Committee: 
e im holding that, under the circumstances, the letter was not properly receivitble for 
any purpose, made the following pertinent observations :—*‘ Its contents ought to 
have been excluded from judicial consideration in all Courts as completely as they 
have been ignored by their Lordships ”. 


> (x) (1847) 1 Ex, gs. 
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Appeal*by the plaintiffs from a judgment and fecree of the High Pe 
Court, Rangoon (Robinson C. J. and Brown ].), dated the 15th 1927, 
June, 1925, reversing a decree of that Court in its Original Juris- Bhogilal Bhikachand 
diction (May Oung J), dated the 24th June, 1924. The Royal ES 
The appellants claimed Rs. 1,76,000 from the Royal Insurance Company, Limited. 


Company, Limited, as being the value ofa parcelof diamonds ° 
insured by the Company in 1922 and lost in the course of trarfsmis- 
sion by registered and insured post from Rangoon to Bassein, The 
Company alleged that the parcel either never contained diamonds ' 
Gf the value of Rs. 1,76,000, or that the diamonds and parcel were 
&bstracted from the custody of the postal authorities with the know- 
ledge and connivance of the senders. After a trial lasting eleven " 
days Mr. Justice May Oung gave judgment for the appellants fof the 
full amount claimed, with interest and costs. On appeal the High 
Court at Rangoon reversed that decision and dismissed the appel 
lants’ suit, with costs, The present appeal to His Majesty in Coun- 
cil was then instituted. 
Dunne K. C. and Raskes for the Appellants, 
Neilson K. C. and McDonnell for the Respondents. 
Their Lordships’ jud gm ent was delivered by 
Lord Blanesburgh :—In this suit the Sppellants seek to December r6. 
recover from the respondents as insurers the sum of Rs. 1,76,000 DNE 
with interest, the value of a parcel of diamonds alleged to have been 
lost or stolen in October, 1922, d uring its insured transit by regis- 
tered post from Rangoon to th e shop at Bassein of the second 
appellant, to whom the parcel was there addressed. The suit was 
brought in the High Court of Judicature at Rangoon. It was 
decreed by May Oung, J. On appeal, Robinson, C. J., and Brown, 
*j. exercising the Appellate Jurisdiction of the Court, recalled the 
decree of the Trial Judge, and on the 24th June, 1924, dismissed 
the suit with costs. From this dismissal the plaintiffs now appeal, 
and they ask that the decree of May Oung, J., in their favour be 
restored, , 2 ' 
The diamonds were insured partly under one policy, partly under 
another, Both policies, in terme identical, were in the name of the 
first appellant, but the diamonds were the property in part of the 
second and in part of the third appellant.* The policies are in form . 
policigs of marine insurance covering goods transmitted from, inter : 
alia, places in Burma to places in Burma “in the ship or vessel " 
called the registered post." They insure against theft or robbery 
or loss any parcel of jewels duly declared from the time of the issue 
dithe postal registered xeceipt until that of the -delivery of the par- 
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cel to the consignee,and his signature to the Post Office. „The deli- 
very contemplated by the policies is delivery at the address of the 
consignee. The policy moneys are to be paid without abatement 
on the expiration of one moath after first proper notice and proof of 
the loss have been given. 

The first appellant isa commission agent at Rangoon. The 
second and third appellants, nephew and uncle to each other, are 
jewellers at Bassein, owners of separate businesses there. They are 
each of them customers of the first appellant. The commercial 
history of all three is good. At the time of the trial the first appel- 


" lant had been in business at Rangoon for over 3o years, and for six 


or seven years he had done his insurances with the respondents. 
His eredit, so the respondents’ principal witness stated in evidence, 
was unlimited. The other two appellants are younger men, but their 
businesses are said to be amongst the most important of their kind 
at Bassein. The third appellant holds a public position of some pro- 
minence in that town. The appellants were possessed of admirable 
insurance tecords. They had forall their yearsin business been 
insuring their jewels in transit and never before had any claim for a 
loss been made by any of them, In the present case all three appel- 
lants are alleged to be parties to a fraudulent insgrance conspiracy. 
The charge has been launched by the respondents in circumstances 
to which reference must later be made. The appellants in facing it 
are entitled to have this record of theirs remembered. 

But the first appellant is entitled to have something more said 
about him, At the time of the transaction originating at Rangoon 
and alleged by the respondents to have been a gross fraud upon 
them, the first appellant was on his way to India, He had left 
Rangoon a week before and he remiinel absent from Burma for 
many months, If there is anything elearin the case it is that he 
personally had neither lot nor part inthe transaction, be it fraudu- 
lent or innocent. It is not the least serious of the criticisms to 
which the judgment of the Appellate Court is open that the learned 
Judges there include in their insinuation, itis not a finding, of fraud 
all the three appellants indifferently mistake which is not surpris- 
ing if they had regard to the terms ofthe respondents” notice of 
appegl. It was only before the Board that any personal imputation 
upon the first appellant was disclaime1 by counsel for the respon- 
dents. This amende, tardy though it be, the first appellant is 
entitled to have put upon record. 

The further facts of the case, a$ they emerge from the evidence 
and documents, are simple enough. On the a4th September, 1gaa, 


Vor. XLVIL] . PRIVY-COUNCIL. 553 


the second* and third appellants decompanied by one Mehta, an P. C. 
associate in business of the third appellant, left Bassein for Ran- 1987, 
goon. They came primarily to purchase diamonds for their 
Bassein businesses in anticipation of the up-country demand for 

these stones, always, it seems, most active dwing the months of The Royal Inarace 
October and November. Their purchases, or a great part of 
them, were tobe made through the first appellant. His office 
accordingly became their business headquarters during their stay 
at Rangoon. It was at the time in charge of his managing clerk, 


Bhogilal Blkachand 


ATEA, e 
Lord Blanesburgh, 


one Pundya, . 
The second and third appellants did not make immediate pay- 
ment for the diamonds which they purchased. The sums ° 


involved were beyond their cash resources. They either gave 

bundis to or were debited in account by the sellers for the 

agreed prices, Much of this indebtedness in respect of the lost : 
jewels at the date of the trial still.remained undischarged. “In 

respect of some of it judgments had been recovered against the . 
second arid third appellants, and proceedings in bankruptcy 

threatened, : 


By Saturday, the 3oth September, thesg appellants had, 
ready for transmission to Bassein, purchased and other jewels 
of the value of Rs, 1,60,000, On that morning the jewels were put 
upin separate packets to mark, ister alia their different owner- 
ships, and at the premises of the first appellant were enclosed ina ; 
metal cigarette case, which was then duly sealed in the presence of 
Pandya, ofthe second ahd third appellants, and of Mehta, The 
general direction seems to have been taken by Pandya. It was he 

e Who addressed the case to the third appellant at his shop at Bas- 
sein. It was he who suggested and marked upon the case the 
figure of Rs. 200 as a suitable insurance with the Post Office. 

Of this Post Office insurance, which ultimately played so im- 
portant a part in the case some explanation is here necessary. 
There was no obligation imposed by the pdlicies to effect such an 
insurance in any amount. In the case of inland parcels of jewels, 
however, it seems to be usual, in Burma, for an assured, even if 
not so obliged by his policy, to insure ethem also with the Post 
Office insome amount usually nominal. Here Rs. aoo was the 
amouftt chosen, and Pandya chose it. . 

Se marked and addressed, the parcel was taken to the 
Rangoon Post Office by Mehta and was there registered by 
him and, as had been suggested by Pandya, was insured M 
also for Rs. 200, The Post Office receipts were in course despatch- 
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ed to the Rangoon office of the respondents in order that, under 
the open policies of the first appellant then current, the insurance 
of the parcel at its full declarel value might be duly effected. 
Saturday being a short day, the risk could not be dealt with by the 
respondents until the following Monday morning. It was then 
promptly accepted” 

Their Lordships have detailed these facts although this is 
not the insurance which in this suit is called in question. Upon 
this first insurance the respondents have received and retained 
their premium. The risk never became a claim. And they are 
now content. But this insurance was made at and before the trial 
a subject of elaborate inquiry at their hand ; they desired to show 
thaPit was as fraudulent as the insurance immediately in question 
was being alleged to be, and, naturally, because so fat as concern- 
ed the packing, posting, registration and insurance of the parcel, 
the facts deposed with regard to it were in substance identical 
with those sworn to in relation to the insurance in suit. It is not 
surprising, therefore, that the respondents did not accept them. 
But their attack failed. The facts, as above set forth remained in 
the result uncontroverted, and this suggest another observation with 
reference to this first iasurance. The second and third appellants 
had apparently no doubts as to its regularity, post office insurance 
and all They risked their jewels in that confidence, which was 
not misplaced. ‘The risk, as has been seen, was accepted by the 
respondents on the morning of the and October without comment, 
inquiry or hesitation. 

In'the afternoon the second and third appellants were returning 
to Bassein. They had collected and had still with them diamonds 
valued at Rs. 1,76,000, a considerable portion of which had been* 
purchased on the two preceding day$. For safety's sake, and both 
Courts agree that this explanation was adequate, they were desi- 
rous that the jewels should go separately from themselves and 
should be insured with the respondents, as the first packet had been, 
Accordingly, a parcel containing the jewels was, on that morning, 
made up at the office of the first appellant exactly as had been the 

‘other, by and in the presence of the same persons. This parcel 
was taken to the Post Office, but this time by the second appel- 
lant and Mehta, addressed to the second appellant at his Bassein 
shop. Like the first and again ‘at the suggestion of Pandya, 
the parcel was insured with the Post Office for Rs. aod* and 
so insured and registered was the second appellant and Mehta 
deposed, despatched by them as had:fbgen the first. The Post 
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Office receipts were, as before, sent on to the respondents and 
they at once accepted the risk for the full declared value of 
Rs. 1,76,000. 

In both cases the respondents entered in the endorsements 
made by themselves on the policies the amount of the Post Office 
insurance, and not in the second case any rore than in the 
first was objection taken or question raised either as to. the 
amount of that insurance or at all. The parcel so registered and 
postally insured, now described as postal packet 217, duly reached 
Bassein on the evening of the 3rd October. It was put in the 
safe at the Post Office.» On the same evening the second and 
third appellants returned from Rangoon, Early next morning 
the second appellant sent a messenger to the Post Office todake 
window-delivery of the registered parcel, He was told that it 
had already beed handed tothe postman one Lala by name, for 
delivery on his round, An hour or so later, Lala returned to .the 
Post Office and reported to the Postmaster that the parcel had 
fallen through some broken meshes in his bag and had Been lost. 
No trace of it has since been,forthcoming, and its insured value 
is the claim which the appellants make against the Feipon dones in 
this suit. > . 

The claim was at once put forward. The first attitude of the 
respondents towards it was one of reserve. The sum claimed was 
large. It exceeded in amount any previous single insurance of the 
first appellant. The second and third appellants were nearly 
related. The two insurances, each so considerable and effected 
in -such rapid succession, although exciting no observation when 
tendered for acceptance, seemed ominous in retrospect after one 
of them had matured into a claim, The respondents accordingly, 
as they were well entitled to do, required strict proof of the loss. 
They demanded full ‘particulars of the jewels contained in the 
insured parcel, indeed in both of “the insured parcels. They 
pressed” for information as to the place where and the persons 
in whose presence each of thém had ‘been packed. Noticing 
that the sum of Rs, 200 was less than the amount for which the 
first appellant had been accustomed to insure with the Post 
Office previous parcels of less value, they were insistent to know 
the reason why that smaller sum had been chosen in these 
instances, The particulars and information asked for were promp- 


tly, and, as has been found by the Trial Judge, accurately suppli- 


ed, As tothe Post Office Insurance for Rs. 200, the answer of 
the solicitors in a letter of the 23rd: November, 1922, was that 
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there was no special reason for insuring the parcel for that sum 
tnstead of a larger amount, except a spirit of economy, and that it 
did not matter for what amount the parcel was insured in the 
Post Office as the assured were not looking to the Post Office to 
recoup their loss. The solicitors also pointed out, what was of 
course true, that the respondents had without objection endorsed 
the policies, well knowing in both cases that the parcels were 
covered by a postal insurance of only Rs. 200. To these state- 


* ments no reply has ever been made, and to the letter itself the 


*. 


only response was to the effect that the claim papers were being 
forwarded to the respondents’ Calcutta office for instructions, and 
that a further letter would be sent on receipt of the reply. 

Ia the meantime the Post Office had called in the police to 
inquire into the loss of the parcel, and into the conduct of the post- 
master and of the postman Lala in reference thereto. There were 
suspicious circumstances in relation to the condition of the post- 
man's bag, and Other matters. Asa result, on the r5th February, 
the appellants were informed by the police that the case had 
been closed as undetected and that guilt could not be brought 
home to Lala, The Post Office accordingly paid to the appellants 
their insurance of Re, 200, and it may here be added that the 
postmaster was soon after promoted, while Lala at the time of the 
trial still remained in the postal serviee. 


Of all thia the respondents duly became aware, but they main- 
tained their refusal to pay, adducing one reason after another in 
justification. The claim had been referred to the head office for 
final instructions. The police investigation into the alleged loss 
was not complete, and therefore the matter could not be disposed 
of then. This was on the aoth February. When informed on the 
roth March by the appellants' solicitors that the police investigation 
had been close 1, and that the Post Office had paid their insurance, 
the respondents’ only reply was that the case was still under, investi- 
gation by the Criminal Igvestigatiqn Department, and that the 
Rangoon office was not yet ina position tb make a disposal of the 
claim, That office having, apparefltly in the meantime, made an 
unsuccessful attempt to induce the appellants to accept a smaller 
gum in satisfaction, this suit was, on the rath April 1923, commenced, 

, and therein on the r1th June, more than eight months afte» the 
loss, the respondents, for the first time, charged the appellgnts 
with fraud. This they did in the following paragraph of their 
written statement :— 

* The defendants allege that the parcel in question in the 
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alternative «either never contained diamonds ' of the value of 
Rs. 1,76,000, or that the said diamonds and parcel was abstracted 
from the custody of the postal authorities with the knowledge and 
connivance of the plaintiffs, who have conspired to put forward a 


fraudulent claim in this matter.” 


The appellants complain, and with reason, that this 
most serious charge should have been so belated, and when 
made should be so vague. The first appellant, an old custo- 
mer of the respondents, has a special complaint of his own, that 
without the slightest justification the charge should have been 
made to extend to himself and is only now withdrawn. The 
explanation of the responlents' attitude in the matter is, as it hape 
pens, disclosed in a letter of the roth February, 1923, addressed 
by their office at Calcutta to their Secretary at Rangoon :— 


* I am obliged for your letter of the 5th instant, and note that 
as the Criminal Investigation Department have so far failed to 
establish a case against the parties, the case has been.filed as 
being “ Undetected,” but I assume that this does not mean that 
the Criminal Investigation Department intend to let the matter 
drop. I trust the former Bassein Post Mister, who you advised us 
on the 17th October" last had been transferred to Rangoon will be 
closely watched, and that the Police will make every endeavour 
to identify the writer of the last anonymous letter which we 
recently sent you, and that they will continue to take an active 
"interest in the case. 


“I note the Post Office contemplate meeting the claim on 
them this week, but whether they do so or not, Ido not consider 
¿hat we should yet make payment. 


“ The circumstances strongly point to attempted fraud, and if 
further pressed, I think we should state that, in view of informa- 
tion which has reached us, we are not prepared to pay the claim. 
The less we say at this juncture the better, and I would not suggest 
indicating in any way what. the nature of the information in our 
possession is, I must admit our information is very meagre, but 
the claimants need not know this, I doubt if a suit will be filed, 
but, ifitis, fresh publicity will be giv&f to. the matter, which 
might lead to useful information being produced. While I am 
naturally very averse to delay in payment of claims, the circums- 
tancefin this case seem to warrant every means being taken to 
defer payment, Should a suit be filed, it will probably be several 
months before itis heard, and, in the meantime, incriminating 
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P, C. evidence may be forthcoming, or we might be approaĉhed with a 
1927. view to effecting a compromise." 
we 

Bhogilel Bhikachand The meagre information of February had not been supple- 


The Royal lnnimide mented in June. The only evidence of fraud forthcoming even at 
Company, Limited. the trial had been tollected by one, Bhattacharj to wh fer- 

Sim y one, rjee, om refe 
Lord Blamesburgh. — once will later be made, long after the date of the written state- 
i ment. The respondents accordingly remain under the imputation 
* that when, so long after the event, they did put forward this charge 
of fraud, they had even then in their possession no evidence at all 
to support it. It was, in truth, a dilatory plea, not justified by their 
obligation under their policies to make prompt payment. The 
correspondence shows that this dubious procedure was not directed 
from London. The view of the respondents’ head office, as early 
as the roth January, had been that the claim should be met, pro- 
vided that the police had finished:their investigation, that no further 
information had been obtained, and that the Post Office had paid 
. their insürance. That view was not, however, accepted at Calcutta, 
and this suit will not have been without some good effect if, asa 
result, the respondents see to it that similar wholesome instructions 
when given to their representatives in the East arein future 

observed, 


The contest at the trial centred on the allegations in the respon- 
dents’ written statement, and the issue of this appeal has depended 
x upon the question whether either of their allegations in that state- 
ment is true. The first of them—that the, parcel never contained 
diamonds of the stated value—put the appellants to proof of the 
fact that it did ? the burden of the alternative allegation of fraudu- 
- lent conspiracy remained heavily with the respondents. e f 


Upon the first. allegation the respondents’ case really was, that 
there never had been any pagcel containing diamonds made up any- 
where. This was apparently the statement of the anonymous letters 
referred to by the  Calcatta office in the above letter of the roth 
February, 1923.It was accordingly not suggested to’ the witnesses 
that the postal packet a17 was othef than the parcel packed at the 
office ôf the first appellant. What the respondents did try to prove 
was'that in that parcel there never had been any diamonds at all— 

e iffornoother reason than this, thatthe appellants had not the 

Y diamonds to put into it. This was the contest, and in the course of 
' it, evidence of the utmost particularity was adduced by the appa} 
lants and tested at every point by the respondents. The merchants 

from whom the jewels had been bought: oroduced' their" ‘account 
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books : the, persons present when the parcel was made up explained 
in detail what then: happened. 

In the result the learned Judge in his judgment expressed him- 
self very clearly, On the first point he thus stated his 
conclusions :— 

“That the plaintiffs on or, about the and Ottober, 1922, were 
in possession of diamonds of the description and value alleged by 
them is amply proved. They have called witnesses who made the 
sales, and their account books have been put in, the translation of. 
these account book entries and connected exhibits have taken much 
time, and I have spent many hours in checking the witnesses’ 
statements," 

As to the. packing of the parcel the learned Judge also held hat 
the, account of it as above stated should be aecepted. And all this 
was the view of the Appellate Court as well. There the appellants’ 
possession of diamonds was no longer even contested by the respon- 

. dents, and as to the making up of the parcel the learned Judges say, 
t We see no reason to doubt. that a parcel was made up containing 
them." : 

On these findings it might have been supposed that, subject to 
the result of the alternative issue of fraudulent conspiracy, the res- 
pondents’ case was at an end. Registration, posting and insurance 
of the parcel so made up had been duly deposed to, and the evi- 
dence on the point had not been challenged either in cross-examina- 
tion or by counter evidence. 

But this was not to be, for in his address to the Judge on the 
whole case counsel for the respondents essayed the contention that 
it had not been satisfactorily proved that the postal packet 317 was 

*the same packet as that made up at the premises of the first appel- 
lant ; that there was only the evidence of the second appellant and 
of Mehta that it was the same ; that, for reasons to be alluded to 
later, Mehta's evidence must be ignored ; and that the evidence of 
the second appellant, interested and uncorroborated as it was, 
should not be accepted as, sufficiet on so sétious an issue. 

Now, in their Lordships’ viey, this contention ought not, at the 
stage of the trial at which it was made, to :have been entertained 
atall. The evidence with regard to thee posting of the parcel had 
passed quite unchallenged ; the respondents’ sole case had ‘been 
that there was only one packet and that it never contained dia- 
monés ; there was not a tittle of evidence to support the suggestion, 
made as a last resort, that there had been two. The learned Judge, 
however, did not take this strict view, He did not reject the con- 
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1927. found that the evidence of the second appellant with regard to the 
Bhogilal ‘Bhikachan a Posting could not be rejected, and being of opinion that the respon- 
dents’ alternative case of fraud had not been made good, he decreed 
The Royal Insurance the suit 
Company, ] Limited. . 

Lord Blanesbwr, gh. In the Appellate Court this last contention of the respondents 
”— was put by them in the forefront of their ca se, and the treatment of 
it by the learned Judges there was somewhat unusual. Agreeing so 
e far with the learned Trial Judge, they would not and did not hold 
„judicially that fraud on the part of the appellants had been proved, 
but they intimated very clearly their belief that all three of them 
were implicated in something of the kind. They made no discrimi- 
natiow between the appellants on this head. They criticised the 
Trial Judge for adjudicating upon this last contention of the respon- 
dents without taking the appellants! unproved fraud into account. 
Allowing themselves to be duly infi uenced thereby, and taking the 
view also that the second appellant on another relevant matter was 
. a perjured’ witness, they refused to accept his evidence as to the 
posting, although it had been unchallenged, and they dismissed the 
suit with costs, "This is the situation with which the Board have 

had on this appeal te deal, . 


Now, it was upon the view they took of the Post Office insur- 
ances that the decision of the learned Appellate Judges in its last 
analysis depended ; and, indeed, these insurances have been 

* invested by both Courts in Burma with a decree of decisive 
importance to which on the evide nce thei Lordships cannot help 
thinking they are in no way entitled. So much will.they believe, 
appear when their true purpose and proper implications have 
been ascertained, and that, in the first instance at all events, apart 
from any question of fraud. To this task, therefore, their Lord- 
ships at once address themselyes. 


In the present case the assured, as. has already been pointed 
out were not required by their polieies to effectany Post Office insur- 
ances at all It was enough that the jewels to be protected were 
being carried “in the ship or vessel called the registered post,” 
nor apparently were the regppndents’ policies singular in this res- 
pect,” The jewel insurances of the second and third appellants 

e had usually been effected with the Norwich Union office," and 
specimens of that company’s policies issued to them are in evi- 
dence. It thereby appears that the Norwich Union, presumably 

è by way of protection against the temptation presented by over- 
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insurance, “required a declaration from its assured that his Post 
Office insurance did not exceed Rs. 5o. In other words, under 
Norwich Union policies there was not only no obligation on the 
part of the assured to insure with the Post Office; there was an 
express limitation on his liberty so to do. ° 

The practice among assured already referred to must of course 
be well known to the offices, They know that it is usual for an 
assured not only to register his jewels with the Post Office, as he 
is always bound to do but also to insure them in some nominal 
amount with the Post Office whether so bound or not, and the 
practice seems to be rational enough. An honest assured prefers 
his jewels to their insurable value, and Post Office insurangg is 
not unlikely to provide additional security in the transit ofa 
parcel of jewels if in amount it be at once large enough to impress 
upon the officials handling it the propriety of taking special care 
of the parcel, but be not so large as to be likely to excite their 
cupidity or weaken their integrity. And if such be their purpose 
one would except that the amounts of these insurances will be 
governed by no exact principles, but will depend upon the character 
or mood, or even caprice, of the individual assured when fixing 
them. 


And this is just what all the witnesses, who deal with the sub- 
ject in evidence, affirm, Pandya, who fixed the insurances here, 
is very clear on the point; and he is supported by appellants’ 
witnesses numbered 2, 4 and 5, the first two, diamond merchants’ 
and the third, a jeweller “at Rangoon, and by their witness num- 
bered 8—a Rangoon dealerin precious stones in a large way of 

ebusiness, Pandya’s statement is rejected by the learned Appellate 

Judges almost with derision, eIt may be doubted whether they 
could thus lightly have dismissed it had they considered it on its 
merits, had they reflected that it was fo influentially confirmed in 
other quarters, and had they noted the failure on the part of the 
respondents to meet it by, any evidence to’the een either of 
their own officials or from the trgde. 

In the result it appears to their Lordships that apart fram the 
Post Office regulation, so much discussadein Burma, and to which 
attention must now be directed, the insurance of the two parcels 
here für Rs. 200 each was most ordinary and natural How far, 
then is that conclusion affected by the existence of the regulation 
referred to ? 

This regulation in effect is that at the local Post Offices 
throughout India and Bürma, but only at these offices (for the 
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regulation does not apply to large towns, as, for example, Calcutta 
or Rangoon), parcels insured.for Rs. 250 or over are given ‘win- 
dow-delivery only ; they must-be called for by or on behalf of the 
recipient ; they are not delivered in the ordinary way to him at his 
place of address. . 

Now, with reference to that regulation, it must first be observed 
that it seems clearly to be one for the limitation of the 
Post Office’s liability as insurers: it is not a regulation designed, 


:a8 the learned Appellate Judges apparently thought for the 


greater safety ofthe insured parcels, so that an assured who 
ignored it was, almost thereby confessedly, exposing his jewels to 
hazard. On the:contrary, it would not seem to be naturalthat an 
insured person whose jewels were, as here, protected under his 
policy until delivered at his place of address, should effect when 
under no obligation to do so a Post Office insurance "which would 
leave them at his charge between the Post Office and his place of 
business. 

But the most striking thing in connection with this regulation 
is that to so many of the witnesses its existence was either unknown 
or discounted. This was the position of Pandya and at least 
three of the appellants! witnesses, all of thém apparently quite 
independent. In this position, too, must have been the respondents 
themselves, for they attempted no explanation of how it was 
that.the appellants’ two parcels, each addressed to Bassein and 
each insured for Rs. 200, so that. window-delivery was thereby 
excluded, were accepted without demtr or delay, Their Lord- 
ships cannot doubt that the reason of allthis was that the regu- 
lation was only locally operative—not operative, for example, in 
Rangoon, the centre of the Burmese jewel trade, and that the 
Insurance Companies, if they knew of it, attached to it, as was 
specially shown by the form of Norwich Union policies, no import- 
ance or value at all. The important fact that the regulation is 
not universally applicable was .clearly not present to the minds 
ofthe learned Appellate Judges in cÓnsidering its significance, 
forin the elaborate analysis of the previous insurances effected 
by thé first appellant with the respondent, which they.made in 
order to support their view that in the case of valuable parcels, 
insurances in excess of Rs. 300 had always been effected «by him 
with the Post Office, they treat this excess as being qqually 
pertinent in cases where the place of destination had been Calcutta 
or Rangoon, where the regulation does not apply, as in cases 
where the destination had been Basseif or some other place, 
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where it istoperative. Incidently, also, they omit to observe that P. C, 
there is no instance of an insurance at Rs. 250: the insurance 1927. 
invariably is for some sum above or below that figure—a strange 
circumstance if the determining factor in fixing the amount was v. 
window-delivery or not. On this whole matter their Lordships come pose Gee 
-to-the conclusion that this regulation in no way militates against 
their view" reached apart from it,'that the postal insuranced here 
‘were not abnormal, and that the statement of Pandya that he fixed 
'them without reference to window-delivery and, indeed, in ignorance ! 
of the regulation, is evidence that may quite reasonably be accepted » 
as true. This insurance in no way indicates a'fraud ora step in a 
‘fraud in the sense that to any extent the respondents are relieved . 
of their burden to prove that fraud. 

This view of the matter deprives of much of its importance the 
‘final ‘and determining factor in the conclusion reached by the 
Appellate Court. In the judgment of the Court, it is said :— ' 

“There can be no-doubt that the plaintiffs were fully, aware of 
the rules as to window-delivery, and we are not prepared to believe 
them ‘when they say that the Amount for which the parcel would be 
insured with the Post Office was entirely a matter of chance, the 
amount being fixed on the spur of the moment without any reference 
to window-delivery or anything else." 

The learned Judges, it'will be seen, attribute that statement to, 
atnongst'others, the second appellant, and it was because they held 
him to be a witness of falsehood in that respect that they considered 
themselves entitled to feject, when uncorroborated, his evidence 
as to'the posting ‘of postal packet 217. 

Now, for reasons already given, that statement imputed to the 
second appellant would not, had he made it, have seemed to their 
‘Lordships to be necessarily false. But the tragedy is that he made 

. no’such statement, His own insurances being with the Norwich 
Union, his postal insurances were usually Rs. 50, and so he said. 
‘He said nothing.at all to the effect abovesimputed to the appellants 
generally, while as.to the regulation, his evidence was that he was 
quite aware of its "existence." It was the third appellant and not he 
who said he was ignorant of it. In other words, the conclusion of 
the learned Judges is based on a most regrettable mistake; and it 
follews that the only ground upon which they upheld what their, 
Logdships have called the-respondents’ last contention cannot.be ° 
sustained, and that.the finding of the learned Trial Judge on this ` 
point must remain undisturbed. In the ‘result postal packet 217 
was the self same packet of diamonds which had been made up in 
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the office of the first appellant and handed to the second appellant 
to be posted. 

‘And this same conclusion, perhaps not less certainly, may be 
reached in another way. The learned Appellate Judges, it will: be 


first appellant's premises, as deposed to by the witnesses present. 
It was their opinion also that if a dummy parcel was in fact posted 
&s they strongly suspected, each and allof these witnesses were 
privy to the imposture. The learned Judges, howevet, did not 
apparently pause to consider what possible purpose had been served 
by the making up of the parcel which they found had taken place, 
but which, on this further view, had been only an idle ceremony; 
Had they asked themselves that question, the answer to it, as 
their Lordships think, would not have been difficult. Once find, 
as both Courts did, that the parcel of diamonds was made up and 
handed for post to the second appellant, then the subsequent fraud 
can only be made even plausible by imputing it exclusively as a 
private and particular fraud to the second appellant and Mehta— 
as a fraud not only on the respondents, but on tbe first and third 
appellants as well. But aíraud confined to the second appellant 
and Mehta has never been even alleged by the respondents, and 
that presumably fora very sound reason. Had they made that 
Charge, and had they failed to establish it, they would have been 
left in the unfortunate position of having, at all events temporarily, 
affirmed the honesty of Pandya, who was alone responsible for the 
fixing of the Post Office insurance. In other words, they would 
bave deprived themselves of their main plank, unstable as it was, 
on which their charge of conspiracy rested. The result is that, so 
soon as the making up of the parcel is accepted, as it has been by 
both Courts, fraud in the posting cd only be brought home by a 
limitation being imported into the charge, which has never been. 
made. ` "HEN 

The respondents did,not ask at their Lordships’ hand fora 
finding that their charge of fraudulent conspiracy had been made 
good, Their Lordships are accordingfy dispensed from the task of 
dealing with this matter in detail, 

But they have considered all the evidence with care, and certain 

,aspects of the case not unfavourable to the appellants, bub not 

alluded toin the judgments below, have been included in the 
statement of the facts which they have already made, And there 
are others. On the whole matter, their Lordships feel it to be due 
to the second and third appellants to say-^the first appellant is — 
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notwithstanding his previous statement, he:would for Rs. 50,000 
make a full confession and a statement before a. magistrate to the 
effect that the respondents’ charge of fraud. was, true, Bhattacharjee, 
delighted with his success, although doubtful whether Mehta was 


not something of a humorist out to play a trick upon him, expressed: 


to his chief at Rangoon his fear that the respondents would not be 
prepared, to pay so large a sum as Rs. 50,000 on so doubtfula 
chance. He arranged, however, to bring Mehta, to Rangoon in 
secret, unknown particularly to the second and third -appellants, 
and there to put him in direct, contact with the  respondents' 
representatives. He first took him to their legal adviser. To that 
gentleman Mehta apparently repeated his proposal But unsuccess- 
fully* He rightly felt that such a. suggestion was one which pro- 
fessionally he could not entertain, and. Mehta was. handed over to 
the respondents’ manager at Rangoon. To him he made tha same 
statement, and apparently—for that is the effect of. the manager's 
evidence—his offer was rejected, not because it would have been 
discreditable or dishonourable to.enter. into any such: corrupt bargain, 
but really because there was no certainty as to what the purchased 
evidence would be, while the price asked for it was exorbitant.. 
Had Mehta been willing to accept the reward of Rs, 10,000 pre- 
viously offered by the respondents for information as to.the diamonds 
the bargain, so the witness leaves it to be inferred, would have been 
struck, To Mehta, when he was.called, these matters were put in. 
cross-examination. He denied them all. It was put to him also. 
that in connection with the preliminary, police inquiry he had 
attempted to bribe the butler of the District Magistrate. It was 
suggested to him further that, in conversation with one Lalu Misser, 
he had stated that the whole case of the appellants was a swindle. 
When the case forthe respondents* was: reached, they sought to. 
contradict all these denials of Mehta by substantive evidence, 
adduced under section 155 (3) of the Evidence Act. ‘he learned 
Judge permitted them go to do by calling Bhattacharjee, ` the res-. 
pondents’ manager at Rangoon, the District Magistrate’s: butler, 
and Lalu Missér, The last denied that Mehta had ever made any. 
such statement to him; the others supported the stories which 
Mehta had denied. TheIdéarmed Judge found that in these. last 
denials Mehta had lied, and he accordingly refused to consider his 
evidence at all, Upon this two questions arise for discussion. The 
first is whether the evidence in rebuttal was properly admitted. 
Their Lordships are not prepared to hold that the evidence: of. 


Bhattacharjee and the respondents' manager,on this: issue was not ` 
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properly received, but they think the section was, stretched beyond 
its true purport in admitting the evidence of the butler and Lalu 
Misser. Sections 153 and 155 of the Indian Evidence Act'must, in 
their Lordships’ judgment, be strictly construed and narrowly inter- 
preted if the Courts goverened by that statute are to be spared the 
task in many suits of prosecuting, on most imperfect material issues 
which have no bearing upon that really in contest between, the 
parties. Section 153 does not go far beyond, if it goes at all 
beyond, the case of 4. G. v. Hitchcock (1), on which doubtless it 
was based, 

So much for the legal aspect of this incident. Mehta was duly 
and rightly discredited, even although it may well be that the 
whole adventure on his part was, as Bhattacharjee feared it mjght 
be, no moré than a grim joke—a trap into which he hoped the 
respondents might fall. But what surprises their Lordships is 
that while Mehta is duly denounced, they find no word of judicial 
criticism of the part in the transaction played by Bhattacharjee, to 
say nothing of the respondents’ manager. In their Lordships’ view, 
that played by Bhattacharjee was little less blameworthy than 
Mehta. If there were no persons ready to offer bribes for evidence 
favourable to their cause, there would be no byibed witnesses in 

' Burmese or Indian Courts ; the bribers stand to the bribed in these 
cases ina relation not unlike that in which the receivers of stolen 
goods stand to the thief. And when communications similar to 
those deposed to in this case are brought to the notice of the Court, 
they call for and should receive instant judicial condemnation. 
The respondents' legal respresentative did well to take no personal 
part in such a negotiation , but he ought himself instantly to have 

eturned it down and advised his clients to have nothing to do with 

Mehta, Any negotiation on sugh a matter was as blameworthy in 
the lay client as it would have been derogatory to the professional 
man, In the view of their Lordships stch an incident as is here 
disclosed must always, when brought under judicial notice, be 
instantly and sternly reprobated whether thé King's justice is being 
administered in the East or in the West. 

The second matter on which their Lordships feel it desirable to 
observe is the tendering and receptiog ,in evidence of the letter 
written by Bhattacharjee to his official chief on the 3oth June, 1923. 
This fetter was tendered and received under section 157 of the 
Evidgnce Act, Their Lordships desire emphatically to say that 
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the letter was not, ander that section, properly receivable for any 
purpose. It was of no greater value as evidence, although it was 
calculated to do much more injury to impartiality than an anony- 
mous letter. It is idle to suggest that the letter was tendered to fix 
a date, and to its malign influence may well be largely attributable 
the statement of the learned Trial Judge in his judgment. “For 
some’ reason that I am unable to explain I feel that there is more 
in the case than meets the eye"; as wellas the strong view against 
the appellants taken by the learned Appellate Judges, Its contents 
ought to have been excluded from judicial consideration in all 
Courts as completely as they have been ignored by their Lordships. 

Their Lordships do not pretend that they have solved the 
mystery of these lost jewels. Itis not their task, any more than 
it was the task of the Burmese Courts soto do. The judicial duty 
throughout has been to ascertain by evidence that the Court can 
receive whether the appellants have proved their case or whether 
the respondents have proved their defence. In their Lordships’ 
judgment, so soon as the appellants had established, as they did, 
the making up and the posting of the parcel, the suit became 
practically undefended, and in the resultit should have been so 
dealt with. : . 

These are the reasons for their Lordships humble advice to 
His Majesty thatthis appealshould be allowed, and the decree of 
the learned Trial Judge restored, with costs, both before the Board 
and in the Appellate Court. 

Bramall & Bramall : Solicitors for the Appalegts 

Sanderson, Les & Co: Solicitors for the Respondents. 


K.J. R. Appeal allowed, 


Reporter's note v—'* Whether the evidendb referred to in the second exception 
to S. 153, Evidence Act, can be given has been the subject of doubt in England. 
The Legislature has here afisweréd the question in the affirmative, taking that 
view of the matter which was laid down by the Judges in the ease of the Aftorney 
General vy. Hitchcock (1) " 9 Woodroffe & Amir. Ali's Evidence Act, 5th Ed. 
p. 879. 

(2) (847) 1 Ex. 91. V 
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Before Mr. Justice B. B. Ghose and Mr. Justice Castmiade, 


ANNADA BANDHU DAS AND OTHERS Cvik. 
v. . . 1927. 
AMBICA CHARAN BHATTACHARYYA AND ANOTHER* December d. 


Adminisiratgr —Psmers of an Executor er Administrator—Indian Succession Act , 
(X of 1865) Sec. 289—Hindu Wills Act (XXI of 1870) section a—Alienation 
—Beonaflde transferees when protected —Hindu Law—Dayashaga School— * 
Permanent lease by Hindu widow not as adminisirairis but as heir—No 
legal necessity— Lease, if valid and binding on the estate. 


Before the passing of the Probate and Administration Act an adminiStrator 
acting under the Hindu Wills Act had the same authority as an. executor under 
section 269 of the Indian Succession Act which was made applicable to Hindus 
by section 2 of the Hindu Wills Act. : 


The powers given to an executor undersection 269 of the Succession Act of 
1865 were for the purposes of conversion of the testator’s estate intd' money, for . . 
the payment of debts to the creditors and for the facility of diversion of the lega- 
cies. The powers granted under that Act were the same for all cases of adminis- 
tration— whether the testator died after leaving a will or intestate. 


LJ 
Where it is clear that no debt has to be paid &nd no legacies have to be divided 
an administrator cannot have unlimited power of sale for his own purposes. 


An executor or administrator does not appear to have according to the law an 
absolute power to dispose of the property of the deceased if it is not necessary for 
the purpose of administration of the estate, buta bonafide purchaser may be ° 
protected in certain cases where a transfer is not for that purpose. 


The principle that where vendors do not describe themselves as administrators 
but as heirs it will not affect the sale is applicable only to the case of bonafide 
purchasers who had no knowledge or notice that the money was to be applied 
otherwise than for the payment of the testator’s debts. 

Preonath Karar v. Surja Coomar Goswami (1) 3 Corser v. Cartwright (a); 

+ Soloman v. Attenborough (3) 3 Attenborough v. Soloman (4) ; Ricketts v. Lewis (5) 
followed, 

B, a Hindu governed by the Dayabhaga School*eof Hindu Law died leaving a 
widow him surviving. Before his death B executed a will on the 28th July 1874 
by which he had appointed several executors. All the executors having renounced 
the executorship, the widow applied for letters of administration with the copy of 


* Appeal from Original Decree No, 227 of 1925 against the decree of Babu 


Hem [handra Das Gupta, officiating Subordinate Judge, and Court of Chittagong X 
dated the 15th September 1935. 
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the will annexed which was granted to her on the 8th February 187 5. " On the 6th 
May 1879 the widow executed two permanent leases in favour of one G the pre- 
decessor-in-interest of. the defendants 7 to 15 not as administratrix but as widow 
and heir of B, There was no debtto payofthe testator. The lessee had no 
knowledge that letters of administration had been granted to the lessor. There 
was clear notice in the lease to the lessee that the money was required for 
purposes quite different from what it was the duty of the lessor to perform as 
administratrix. There was no legal necessity for such alienation. 


, Held, that the leases were not binding on the estate left by B. 


Appeal by some of the defendants. 


Suit for recovery of possession by the plaintiffs as reversionary 
heirs after cancellation of two permanent leases granted by the 
widow of the last owner, 


The material facts appear from the judgment 


Dr. Sarat Chandra Basak with Babus Chandra Sekhar Sen and 
Nikunja Behari Roy for the appellants. 

Babu ogs Chandra Ray, Narendra Kumar Das, Nripendra 
Chandra Das and Jajneswar Majumdar for the Respondents, 

The judgments of the Court were as follows :— 

B. B. Ghose, J.—This is an appeal by some of the defendants, 
that is, defendants Nos. 7, 10, 16 and the representatives of the 
original defendant No. 14, against the judgment and decree of the 
Subordinate Judge, second Court, Chittagong, dated the r 5th 
September 1925. The suit was originally brought bythe plaintiff 
No. 1 only by making the plaintiff No. 2 a proforma defendant who 
was subsequently transferred on his own application to the 
category of plaintiffs. These two plaintiffs claimed the property 
in suit as the reversionary heirs of one Bhabani Das Bhattacharja 
who died in October or November 1874 leaving a widow Bama 
Sundari him surviving. Bhabani had previously executed a Will 
dated the 28th July 1874 by which he had appointed several execu- , 
tors. The executors renounced their executorship and the, widow 
applied for letters of adaninistratign with the copy of the Will 
annexed which was granted to her on the 8th of February 1875, It 
appears that on the 6th May 1879 the*widow Bama Sundari execu- 
ted two permanent leases in favour of one Gour Hari Das (Chou- 
dhury), the predecessor-in-Iterest of defendants Nos. 7 to 15 and 


ethe properties covered by these two leases arethe only subject 


matter of dispute in this appeal. The Subordinate Judge has made 
a decree for possession in favour of the plaintiffs making the defen- 
dants liable for mesne profits, From that decise these defendants 
have appealed to this Court, * 
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The history after the grant of the letters of administration is that 
the agnates of Bhabani Das oppressed his widow in various ways so 
that she was obliged to leave the family dwelling house of her hus- 
band and had to go to live in her father's residence. ln September 
1899 she applied to the District Judge for permission to sell certain 
properties. This permission was refused and in that order the Dis- 
trict Judge made certain observations about the revocation of the 
letters granted to her. In November 1899 two of the executors 
applied for “letters of administration with the Will annexed of 
Bhabani Das and the plaintiff No. x also made a similar application. 
In the meantime on the 28th September 1899 Bama Sundari sold 
her right to all the properties to the predecessor-in-interest of defen- 
dants Nos. r to 6. The learned District Judge granted Letters of 
Administration to one ofthe executors named Kebal Krishna 
Bhattacharji On appeal the High Court set aside that order, and 
the result was that the original grant to Bama Sundari was not inter- 
fered with. In September 1906 Bama Sundari brought the proper- 
ties covered by the two Pattas of 1879 to sale after having obtained 
a decree for rent. It will be hoticed that this was after she had 
parted with all her interest in the properties left by her husband. 
The disputed properties were purchased by the predecessor-in-inter- 
est of the defendants Nos. 16 to 19, who has been found to bea 
benamidar of the original lessee Gour Hari. Bama Sundari died on 
the roth January 1921 and this suit was brought by the plaintiffs to 
recover possession of the properties left by their maternal uncle 
Bhabani Das, of which tife properties subject to the aforesaid leases 
are now the subject matter of this appeal. The ground urged by 

them is that there was no legal necessity for permanent leases. The 
Subordinate Judge in his judgment discusses Various points and 
has come to the conclusion that the leases were not granted for legal 
necessity. He has further held that the widow had only limited 
powers of alienation as ad ministratrix and had not the power before 
the passing of the Probate and Administration Act, 1881, to grant 
permanent leases without the sanction of the District Judge. He 
has also held that the transaction entered into by the widow in 
granting permanent leases was not a bonafide one. He appears to 
have been of opinion that the Selami which was said to have been 
paid te the lady before the Sub-Registrar was not actually received 
by her, but that there was only a show of payment. In that view 
he has decreed the suit, 

The first contention on behalf of the appellants is that the 
Subordinate Judge has* misread the law as rec: " <- ai; 
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of an administrator governed by the Hindu Wills Act before the 
passing of the Probate and Administration Act as stated in 
PHillips and Trevelyan's book on Hindu Wills, (and Edition, page 
225) by omitting a ‘not’ in the quotation made by him. This 
is true. Their argument is that before the passing of the Probate 
and Administratidn Act, an administrator acting under the Hindu 
Wills Act had the same authority as an executor under Section 269 
of the Indian Succession Act which was made applicable to Hin- 
dus by section a of the Hindu Wills Act. Section 269 of the Suc- 
cession Act of 1865 runs thus: '* An executor or administrator 
has power to dispose of the property of the deceased either wholly 
or in part in such a manner as he may think fit.” I am of opi- 
niof that the Subordinate Judge was wrong in his view of the law 
as regards the powers of an administrator under the Hindu Wills 
Act before the passing of the Probate and Administration Act of 
198r. Whether the leases are binding on the plaintiffs, or not 
will depend on other considerations and the matter will be dealt 
with later on. 

The next point urged is that in apy view of the case under the 
terms of the Will, it should be held that the widow forfeited her 
right to succeed to*the property by the sale of, all her properties 
inherited from her husband on the 28th September 1899, and that 
the plaintiffs were entitled to come in as heirs under the Hindu 
Law on that date ; and the suit having been brought in January 
1924 was barred by Limitation. With regard to this point we are 
of opinion that the appellants’ argumept cannot be sustained, 
Even assuming that the sale would work a forfeiture of the right of 
the widow, which we are not prepared to hold, there is no subse- 
quent disposition of the property under the Will and the resulte 
would be an intestacy. The widow *was the heir under the Hindu 
Law and she would be entitled to hold the property as the heir of 
the testator Bhabani Das under any circumstance when there was 
no gift over under the, Will; and so long as Bama Sundari was 
alive, the plaintifs would have no title, to. the property left by 
Bhabani. ? e 

The first point is a more substantial one and requires careful 
consideration. It is cont®rtded on behalf of the respondents that 
Bama Sundari did not give the permanent leases of the property 
in question in the course of the administration of her husband's 
estate, and therefore the power conferred upon an administrator 
under section 269 of the Succession Act óf 1865 does not come 
into play. Letters of Administration were granted to her in 1875. 
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The findingof the Subordinate Judge is that» there were no 
debts to be paid by the Administrator. It was mot necessary 
for the administrator to alienate the property for the "purpose 
of administration ; nor does it appear that the administration had 
not already come toanend at thetime when the permanent 
leases were given. The leases therefore grahted by the lady 
were not granted by her as administratrix but should be tsken 
as granted by her asa Hindu widow and not being supported 
by legal necessity are not binding on the plaintiff. It is further 
argued that on the finding of the Subordinate Judge that the 
leases were not bonafide they are not binding on the plaintiff 
under any circumstances. l E 

The ‘lease Exhibit B (16) shows the reason why it «yas 


given. The ‘other lease, we are told, was inthe same terms. ` 


There the lady describes herself as the widow of Bhabani. 
It is stated that the Istemrari Mokarari Kaemi Damemi Patta 
was given for the purpose of her husband’s Gaya Sradh, 
for the expenses of her residence at Benares and other 
necessary expenses. These gre matters which cannot be held 
to be for the purpose of the proper administration of the estate 
of her deceased husband, and she does not describe herself in 
granting the leases as administratrix nor does it anywhere appear 
that the lessee was aware that she was given letters of administra- 
tion of her husband’s estate. 


I apprehend that the powers given to an executor under section 
269 of the Succession Act of 1865 were for the purpose of conver- 
sion of the testator's estate into money for .the payment of debts 
to the creditors and for the facility of division of the legacies. 

*The powers granted under that Act were the same for all cases 
of administration, —whether the testator died after leaving a will or 
died intestate. Where itis clear that no debt hasto be paid 
and no legacies have to be divided, it would be difficult to say 
that an administrator has an unlimited power of sale for his own 
purposes. No authority m point ‘has been cited atthe Bar with 
regard to any restriction on theexercise of the power of an execu- 
tor or administrator, under section 269 of the Succession Ach but as 
that Section was taken from the English! Aw, I think it is permissi- 
ble tg refer to English authorities in order to explain the nature 
of the power, which I shall presently do. 


It was contended by Mr. Chandra Sekhar Sen in reply that 


the fact that the lady did not describe herself as administra- 
tor did not affect the right of the lessee and he relied on the case 
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of Preonath Karary. Surja Coomar Goswami (1) wher the Court 
held that the fact that the vendors did not describe themselves as 
adminisfrators but described themselves as heirs did not affect the 
case, because either as administrators or as heirs they were entitled 
to sell, though as heirs they coull not sell anything more than 


their own shares. "This would be applicable only to the case of 


bonafide purchasers who had no knowledge that the money was 
to be applied otherwise than for the payment of the tastator’s debts 
[See Corser v. Cartwright (2) referred to in the above. case]. In 
Solomon v. Attenborough, (3) one of two executors without the 
knowledge of his co-executor pawne1 articles of plate belonging to 
the testators estate with certain pawnbrokers, who had no notice 
that, he was not the absolute owner thereof, and he misapplied the 
money advanced upon them for his own purposes. At the date 
of the pledge all the testator's legacies and debts so far as they 
were known had been paid, but the residuary estate had not been 
completely realised and distributed. On the death of the pledgor 
that trandaction was discovered, and an action was brought by his 
co-executor and a new trustee against the pawnbrokers to recover 
the plate. The Court of appeal held, reversing the trial Court, 
that inasmuch as the pledgor hai not purported to act as execu- 
tor, and the defendants had no notice that he was executor, the 
latter had no title to the plate and must deliver it upto the plain- 
tiffs. The House of Lords-affirmed the decision on appeal on the 
ground that the proper inference from the facts was that the exe- 
cutors at the time held the plate not as executors but as trustees 
and therefore the deceased executor had no power to pledge the 
plate: Attenborough v. Solomon (4). In Ricketts v. Lewis (5), it 
was held that an administrator has no power to mortgage lease- 
holds of an intestate under leases mot containing repairing cove- 
nants in order to raise money for repairing the property. And 
such a mortgage will be set a$ide as against a mortgagee who hag 
notice of the purpose for which the money is raised. Fry, J: (as he 
then was) observed : “ What autħority hgd the administratrix to 
raise money for the purpose of repaiying the property ? It may be 
that she was liable to repair by virtue of covenants in the lease but 
having regard to the lengthe of the terms and the time when they 
were granted that does not appear probable, and the onus of prov- 
ing that there was such a liability is on the mortgagee, and fe has 
not discharged it. It comes then, shortly to this, that at theedate 


(1) (1891) I. L. R. 19 Cale, 26. (2) (1875) L. R. 7 H. L. 731. 
3 (1912) 1 Ch. 451. (4) (1913) A. C. 76. 
(5) (1882) 20 Ch. D. 745. e 
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of the mÜrtgage Mrs. Lewis did not require*the money for any 
purpose which it was her duty to perform as administratrix, and 
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that she did require it for the purposes of her own beneficial enjoy- Aes Badh on 
u 


ment,” 

Applying the principles laid down in these cases there cannot 
be any doubt in my judgment, that the leases in dispute cannot 
be sustained. There was no debt to pay of the testator ; thé lessor 
did not purport to grant the leasés as administratrix she did so 
rather as'the widow of Bhabani Das; the lessee does not appear 
to have any knowledge that letters of administration has been grante 
ed to the lessor: there was clear notice in the lease to the 
lessee that the money was required for purposes quite different 
from what it was the duty of the lessor to perform as an afiminis- 
tratrix all these circumstances establish that the leases are not 
binding on the estate left by Bhabani Das, even assuming that the 
lessee did actually pay the premium to the lady as stated ‘in the 
leases, An executor or administrator does not appear to have 
according to the law an absolute power to dispose of the property 
of the deceased if it is not necessary for the purpose of administra- 
tion of the estate, but a bonafide purchaser may be protected in 
certain cases where a transfer is not for that°purposes, 

There can be no doubt that. she could make alienations for 
necessity asa Hindu widow, But the Subordinate Judge has 
found that there was no necessity for such alienation and no attempt 
has been made to show that that finding is incorrect, Itis further 
argued on behalf of the respondents that the will itself does not 
give a free power of alienation by way of leases even to 
the executors. Paragraph (8) of the will says, “In case 
it becomes necessary to grant any permanent leases to 
tenants, the  executors shall be competent to grant them 
. under the signature of my wife, and ,at eni of each year, they shall 
submit and explain an account of the income and expenditure to 
her.” Itis urged that it cannot be reasonably said that when the 
executors had renouhceéd, the widow would, according to the Will 
itself, get an unfettered powef of making alienation by way of per- 
manent leases by taking Letters of Administration with the Will 
annexed, Iam not quite sure that if it ‘was necessary for the pur- 
pose of administration the widow could not grant a permanent 
lease by reason ofthese provisions, But on the grounds already 
stated we are of opinion that the leases which were granted by the 
lady were granted by her in the exercise of her right as the owner 
of a widow’s estate as heir of Bhabani, and, as such, not being 
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Civi. supported by legal nècessity, the reversioners are entitled tò recover 
1927. possession after the death of the widow, 
On these grounds the appeal must be dismissed with costs. 


Cammiade, J.—I agree, 
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Bhattacharyya. D, K, r, . Appeal dismissed, 
B. b, Ghose, F. . 
° PRIVY COUNCIL. 


PRESENT :— Viscount Sumner, Lord Atkinson, Lord Sinha, 
Sir John Wallis and Sir Lancelot Sanderson. 


: P.C. R. ARUNACHALA NAYUDU 
1927. i V. 
ww 
December, 8. S, R. BALAKRISHNA AND COMPANY 


4 


[ON APPEAL FROM ThE HICH Court OF JUDICATURE AT MADRAS, | 


Finding of fact of trial Fudge, not liable to be interfered withon appeal except 

Jer sufficient reason, 

Where the trial Judge has had the opportunity of seeing the witnesses and 
hearing them give thelr evidence, he is ina much better position to gauge the 
truth and value of the oral evidence than the Judges of the appellate Court, and 
consequently a finding of fact arrived at, on such evidence, by the trial Judge 
ought not to be interfered with by the appellate Court except for cogent 
reasons. ` 

* 

Consolidated Appeals by the Defendants from one judgment and 
two decrees of the High Court, Madras (Phillips ani Venkatasuppa . 

Rao JJ), dated the 23rd April, 1924, reversing the judgment of the 

: Subordinate Judge of South Malabar, dated the agth September, 

1920. E 

° Dube for the Appellant. 
De Gruyiher K. C. and Karup for the Respondents. 


Their Lordships’ judgment was delivered by Sir Lancelot 

š Sanderson :—(For the purposes of this report, only the following 
. extracts from the judgment are material) :— i 

The High Court held that the evidence of the cartmen relating 

to the delivery of the 7 red cedar logs was worthless, and that it was: 


Vor, XLVII ] -PRIVY COUNCIL 


extremely visis to rely upon a receipt which the appellant's wit- 
nesses alleged-had been given by the respondents servant, which 
was exhibit LXII (c). . 

The learned Subordinate Judge, who tried the suit and who had 
the opportunity of seeing the witnesses and hearing them give their 
evidence, said as follows :— 

“There is no reason to think that exhibit LXII(c) was not 
signed by the Moopan and that the witnesses examined by the 


defendant (now the appellant) are giving false evidence. I believe, 


the evidence adduced by the defendant and find that seven red 


cedar logs mentioned in invoice No. 143 were received by the plain-* 


tiffs (now the respondents)." 

Their Lordships having considered the evidence, both oral and 
documentary, on this question, are of opinion that no sufficient 
reason has been shown for interfering with the finding of fact of the 
learned Subordidate Judge, who wasin a much better position to 
gauge the truth and value ofthe oralevidence than the learned 
Judges of the High Court, . 

In their Lordships’ opinion, therefore, the appellant must be 
credited with the value of the 7 red cedar logs, which appears from 
the evidence to have been Rs. 464. 

H. S, L. Polak; Solicitor for the appellant. 

Douglas, Grant & Dold : Solicitors for the respondent. 


K. J. R. Appeal allowed. 


: PRESENT: Viscounte Sumner, Lord Sinka, Sir John 
Wallis and Sir Lancelot Sanderson. 


MA SAW KIN AND OTHERS 


* 9. ° 


MAUNG JUN AUNG GYAW . 


[ON APPEAL FROM THE Hian Court oF Jupicature AT RANGOON.] 
Divorce — Burmese Buddhist Law—Desertion by husband for the requisite 
period ~Ipso Sacto dissolution of the marriage tie. 


“Provisions of the Burmese Law dealing with such a serious matter as the 
severance of the marriage tie must be strictly construed and fully complied 


with, 
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P. C.. Quaere, Whether onthe correct ub of section 17 of the Book of 
1937: Manugye, when the husband or wife has left the home, the marriage is auloma- 

ww tically put | an end to bythe fact of the husband's omitting to send the wife 

Ma Sew Kin anything for three years or one year, as the case may be, or whether there 
Maung Tun Aung must be some further act of volition showing an intention to determine the 
Gyaw. marriage relation, such as remarriage or a suit for divorce. The Judicial 
CENE Committee left the question open, observing, at the same time, that it only 

. . arose under the express terms of the section where there had been desertion on 


the one side or the other and failure on the part of the husband to provide the 
, wile with any maintenance forthe specified period. ‘Unless both conditions 
* are satisfied, the text gives the wife no right to remarry, and the marriage tie 

« must be considered as subsisting.” 
Appeal by the Defendants from a judgment and decree of the 
o High Court Rangoon (Young and Brown JJ), dated the ‘23rd 
Janu&ry,1925, reversing a decree of the District Court of. Thayetmyo 

dated the 2oth August, 1923. 


The material facts of the case are given in the judgment of, the 
Judicial Committee, 


. . De Gruyther K. C. and Raikes for the Appellants, 
- Pritt K. C. and Roskell for the Respondent. 
The judgment of their Lordships was delivered by 
November, 21. Sir John Wallis :—This isan appeal from.a decree of the 


High Court at Rangoon reversing a decree of the District Court of 

Thayetmyo. 'Thesuit was brought by the plaintiff, Maung Tun 

Aung, claiming as heir of his deceased wife, Ma Thet Shay, against 

. the three defendants, her sister and her sister's husband, Ma Saw 

Kin and Maung Shein, and Maung Aung Pe, his son by his deceased 

wife, fora partition of the properties inherited by the sisters Ma 

Thet Shay and Ma Saw Kin from their father U Hle, and also of 
properties acquired by the joint exertions of the plaintiff, his * 

deceased wife and her sister Ma Saw Kn, the first defendant. 

The defendants pleadel that the plaintiff and his wife were | 

divorced in or about Tabaung, 1277 (March, 1916), and that the - 

. piaintiff was not entitled £o any share in the property of Ü Hle, 

his deceased wife's father, They also denied that any property 

had been acquited by the joint exestions ofthe plaintiff, his wife 

and the first defendant, or that they were in possession of any 

properties to which he wfs*entitled. Issues were then settled, 

,Ihe first issue being: “Was the plaintiff divorced from Ma Thet 

*Shay, as alleged by the defendants?” Subsequently the defen- 

4 dants were allowed to amend their pleadings by inserting The 

following plea: “Inthe alternative, these defendants plead that 

^ the plaintif having deserted Ma Thet Shay . for over three years 
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and contracted a second marriage, the parties had,thereby become 
divorced." 

An additional issue was framed on this amendment:* “Was 
there a desertion as alleged in the written statements. on or about 
Tabaung, 1277, and does such desertion operate as a divorce ? " 

On the first issue the defendants gave evidence of a divorce by 
mutual consent, but this evidence was disbelieved both by «the 
District Judge and the High Court, so that there are concurrent 
findings that, there was no divorce by mutual consent On the 
additional issue as to the alleged desertion by the husband in 
March, 1916, and itsoperating asa divorce, the District Judge 

, did not find that there had been any actual desertion by the 
husband, as it was clearly proved that the separate living yas 
against his will but he held with reference to certain decisions of 
the Burmese Courts that the plaintiffs conduct having, as he 
found, justified his wife in living apart from him, their separation 
for three ysars might be treated as desertion for that period by 
the husband, and accompanied as it was by his openly living with 
bis junior wife, Ma Ngwe Yon might be treated as having dissolved 
the marriage. 

On appeal the legrned Judges of the High Court, whilst agree- 
ing with the Trial Judge that there hed been no divorce by mutual 
consent, held that the desertion, if any, was by the wife and not 


by the husband, and that on the facts; proved there had been no. 


divorce. 

As to the plea that thg parties had become divorced by reason 
of the plaintifs having deserted his wife for over three years and 
taken another wife, their Lordships have come to the conclusion 

«that the finding of the High Court, in which they concur, that 
there was no desertion by the husband, amounts to a finding for 
the plaintiff on the additional issue, and is sufficient to dispose of 
the appeal, as the appellants have failed to prove the grounds of 
divorce dn which they went to tab and cannot now be allowed to 
set up a fresh case, . 

According to the ruling of their Lordships in Mak Nhin Bwin 
v. U. Shwe Gone (1), the Burmese law in this and similar 
questions is to be determined by the *Manugye or Damathat 
of the Laws of Menoo, with such assistance as may be derived where 
necessary from the other Damathats, As regards the question of 
divorée, there have been considerable differences of judicial opinion 
in Burma both as to the proper interpretation of the texts them- 


(1) (1914) 41 L A, 121 ; 20 C, L. J. 264. 
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selves and as to whether some of them should not bg considered 
obsolete. "Thusthe question whether either party has a right to 
divorce without fault of the other on giving up all share in the joint 
property in accordance with Manugye XII, S. 3, has given rise to 
conflicting decisions, which are citelin the case of Ma Hmon v. 
Maung Tin Kah (1). : 

„In the present case their Lordships are only concerned” with 
the question of divorce as grounled on desertion, which is dealt 
with in Manugye V, Ss. 14—17. Ss. 14—16, which may or may not 
be obsolete, deal with the right of the wife to remarry in case of 
the husband's absenting himself for purposes of trade or in search 
of knowledge, or on military service. Ia the first two cases. the 
wife’s right to remarry only arises where the husband, in addition 
to being absent forthe periol mentioned, has failed during that 
time to send her letters and presents. Ifhe has, the texts give 
her no rightto remarry. The ;present case is governed by the 
next section, r7, which has the following caption: “The law when 
a husband and wife having no affection for each other separate." 
The material part of the section is as follows :— 

* Any husband and wife living together, if the husband, saying 
he does not wish her for a wife, shall have left the house, and for 
three years shall not have given her oae leaf "of vegetables or one 
stick of firewood, at the expiration of three years, let each have 
the right to take another wife ani husband. If the wife not 
having affection for the husband, shall leave the house and where 
they were living together, anl, if during one year he does not 
give her one leaf of vegetables or one Stick of firewood, let each 
have the right of taking another husband or wife ; they shall not 
claim each other as husband and wife ; let them have the right tg 
separate and marry again.” ° 


* There are apparently two glerical errors in this passage, Section 17, of 
the Book of Manugye is as follows :— 


‘‘Any husband and wife living together, if the husband saying he does not 
wish her for a wife, shall have left the house, dnd for three years shall not have 
given her one léaf of vegetables or one stick of firewood, at the expiration of 
three gears let each have the right to take another wife or husband, If the wife 
not having affection for tMeehusband, shall leave the house where they were 
living together, and if during one year he does not give her one leaf of vege- 
tables or one stick of firewood, let each have the right of taking anothec® husband 
‘and wife. They shall not claim each other as husband and wife, Let them have 
the right to separate and marry again." K. J, R. 


(1) L L. R. 1 Rang. 723. 


Von XLVII] - PRIVY COUNCIL; 581 


The section goes on to provide that if the wife remarries without BG, 
waiting for the three years, or if the husband remarries without 1927. 
waiting for the one year, the party so wrongfully remarrying is to Mà ere deis 
forfeit all the joint property of the first marriage, “and if( the v. 
person in fault) com?s to the house of the othe, the person not M Aung 


in fault may turn ( the other ) out, but not accuse each other, of Peni onan 
à : Eta Sir Sohn Wallis. 
taking a paramour or seducing husband or wife. tks 


In their Lordships’ opinion, provisions of this kind dealing with 
such a serious matter as the severance of the marriage tie must be  » 
strictly construed and fully complied with. There has been much 
difference of opinion in Burma, and two Full Benches of the High á 
Court have arrived at opposite conclusions, on the question whether 
when the husband or wife has left the home, the marriage is put 
an end to by the- fact of the husband's omitting to send the wife 
anything for three years or one year, as the case may be or whether 
there must be some further act of volition showing an intention 
to determine the marriage relation, such as remarriage or a suit for 
divorce. $ 


Their Lordships express no opinion on that question, because 
it only arises under*the terms of the section whete there has been 
desertion on the one side or the other and failure onthe part of 
the husband to provide the wife with any maintenance for the 
specified period. Unless both conditions are satisfied, the text 
gives the wife no right to remarry, and the marriage tie must be 
considered as subsisting. e d 


In the present case the plaintiff was married to Ma Thet Shay 
in 1887, and, as observed by'one of the learned Juiges, lived with 
her more or less amicably until fhe year r916,a period of nearly 
thirty years. By that time marital relations between the parties 
had ceased forsome years, and the plaintiff had taken a junior 
wife, for whom he provided a separate residence, whilst continuing 
to reside with the senior wife. Prior to 1916, when the divorce 
by mutual consent was said to have taken place, there were 
quarrels between the husband ahd wife. Ma Thet Shay and her 
sister Ma Saw Kin, the first defendant, yho had inherited’ con- 
siderable property . from their father, in which their husbands were 
entitled&o share, lived with their husbands at 171, Main Road œ 
until, in consequence of an evil omen, they all moved to No. 17. 
Not long afterwards Ma Thet Shay and her sister went to live in 
another house, leaving the plaintiff in No. 17, but they continued ° 
to send him his food until r918, when it was stopped. He then 
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began to’ live openly with the junior wife, to whom he “had long 
been married. 

As Ma Thet Shay had inherited considerable property from her 
father, and was then in an advanced stage of tuberculosis, of which 
disease she died in 1922, it was obviously the plaintiff's interest 
to resist a divorce which might affect his rights of inheritance 
in his wife's estate: In these circumstances he appears to have 
acquiesced in his exclusion from his wife's house, to the extent of 
not suing for restitution of conjugal rights, or himself suing for 
divorce, but the evidence shows that’ he always repudiated the 
notion that there had been any divorce, and that he continued to 
make unsuccessful efforts to communicate with his wife until she 
died. 

In these cirsumstances their Lordships agree with the learned 
Judges of the High Court that the effect of the evidence is that 
there was only a living apart by mutual consent, or, if there was 
desertion at all, it was desertion by Ma Thet Shay. That is not 
the case set up here. 

For these reasons their Lordships agree with the learned 
Judges of the High Court that the defendants have failed to prove 
that the plaintiff was divorced from Ma Thet Shay, and are of 
opinion that the appeal should be dismissed with costs, and they 


. Will humbly advise His Majesty accordingly. 


Sanderson, Lee & Co: Solicitors for the Appellants. 
' Holmes, Son & Patt: Solicitors for the Respondent. 


E, J. R, Appeal dismissed, 


Reporter's Note :—As regards the divergence of judicial opinion on this 
subject, see I. L, R. 5 Rang. 537 (F. B.), where the case-law is collected, The 
decision of Robinson C.J. and Maung’ Kin Ji in Civil Miscellaneous Appeal 
No. 8 of 1921, Maung Shwe Sav. Ma Mo, cited at pp, 540, 551 of I, L. B 5 
Rang., has recently been reported ; see 105 Indian Cases 269. 

It may be remarked that the case of U Tun Aung Cyam v. Ma Saw Kin 


. (Civil First Appeal No. 192 of 1923), to which reference was made by Brown J. 


in I. L, R. 5 Rang. 537 (F. B.), was taken on appeal to the “Privy Council and 
the judgment of the High Court upheld, (vide the adove report).—K. J. R, 
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e APELLATE CIVIL: . 
Before Mr. Justice D. N. Mitter, ` 
BRAJESHWARI DASI. ; : en. 
NITYANANDA DAS.* March, 8. 


Easement—Ancient windows, obstruction to — Possession, severance of—Secend 
` appeal~Defect of procedure in appellate Court, 


The plaintiff purchased a part of certain premises on the 2oth February, 
1g06 and was in possession of it from the date of her purchase. There was d 
a verandah on the north of the purchased land which passed t$ her 
by the conveyance, but the land underneath the verandak remained with the 
vendor. There was a stipulation in the deed of sale that “ if in future you 
require to repair your buildings, then 1 shall demolish and remove the verandgh.” 
There were also two windows on the disputed land which were in existence 
for about 5o years. The defendant erected a wall right across these ` . 
windows : i ; ` 


Held, that it was enough if the vendee plaintiff came to Court and said that 
she required the removal of the building for the purpose of effecting repairs, 

That the question Whether repairs were needed or not, depended entirely 
on what the plaintiff thought. 


That a defect of procedure inthe trial in the appellate Court affecting the, : 
merits of the case was a ground for interference in second appeal. ‘ 


That the plaintiff was entitled to have enjoyment of the light and air of the 
ancient windows in the same m&nner as it was enjoyed during the unity of pos- 
session ; Coutts v Gorham (1). 


Appeal by the Plaintiff. 


Suit for removal of a verandhA and a wall which ebstracted ne 
plaintiff's windows. 


The material facts appear from the judgment. ui 


Babu Girija Prosanna Roy . Chowdhifey and Mr. Khitish 
Chandra Chakravarty for the Appellants, 


No one for the Respondent. 
The judgment of the Court was delivertd by . 


s Appeal from Appellate Decree No. 890 of 1926, against the decree of Maulvi ` 
Osman®All, Subordinate Jüdge, 4th Court, Alipur, dated the 28th Nevember; : 
1925, reversing that of Babu Nishi Kanta Banerji, Munsiff, ist Court, Alipur 
dated the rst July, 1924.- 

- (1) (1829) Moo & Mal 396. 
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D. N. Mitter, J :— This is plaintiffs appeal against the deci- 
sion of the Subordinate Judge of 24 Perganas, dated the 28th 
November 1925, which reversed the. decision of the Munsiff of 
Alipur, dated the rst July 1924. The plaintiff commenced the suit 
for the removal of a verandah and a wall which obstructed her 
windows, The cast stated in the plaint is that premises No. gt 
Kangaripara Road, Bhowanipur, which is at present numbered as 
57C of the said road belonged to the’ plaintiffs father, Rakhal 
Chandra Das. The plaintiff purchased a part of this premises 
from her father on the 2oth February 1906 and has been in posses- 
sion of it since her purchase. There is a. verandah ‘on the north- 
of the purchased land which, she the plaintiff claims, passed to her 
by the conveyance of the 2oth February, but the land under- 
neath the verandah remained with the vendor, her fáther. There 
was a stipulation in the deed of sale of 1906 that if the plaintiff 
required, the verasidak will be removed by the plaintiff's father in 
case the plaintiff required the same for the purpose of effecting 
repairs to the purchased land and building. There were also two 
windows on the disputed land which have been in existence, as 


the evidence shows, since the building was erected so far back as' 


50 years from now.* The defendant who is the son of Rakhal and 
the brothers of the plaintiff has raised a wall right across these win: 

dows and this has given rise to the cause of action for the removal 
vf the wall. The defendant who has now succeeded to Rakhal’s 

estate after his death also refused to remove the verandah although 
the plaintiff required the removal of the ggrandah for the purpose of 
effecting repairs to her building. Several defences were taken. to 
the suit by the defendant. It was- stated that, according to the 


_terms of the deed of sale, the defendant is not bound to removee 


the verandah and that the house d&es not want repairs, It. was 
further stated that the windows open on the private ‘apartments 
of the defendants and the -wall does not harm the plaintiff tin any 
way. These defences were negatived by the Munsiff. and granted 
a decree to the plaintiff and directed that .the defendant do remove 
his veranda and wall within a certain date and, if he refused to 
remove the same, the plaintiff might remove the same at her own 
cost and then realise the tðsts from the defendant ; and that the 
plaintiff should be given sufficient access of air and light 
through the two windows which formed the subject matter" of the 
plaint. An appeal was taken against this decision of the Munsiff 
to the Subordinate Judge 24 Perganas, The learned. Subordinate 
Judge reversed the decision of the Munsiff with reference to both 


| 
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the causeg of action. He held with regard to the removal of the 
verandah that the best evidence has not been produced to show 
that the plaintiff required the removal of the verandah fox the pur- 
pose of effecting repairs. The plaintiff examined her son, her son- 
in-law and another witness who all testified to the fact that the 
plaintiffs house was in a bad condition and required repairs. The 
learned Subordinate Judge seems somewhat hypercritical in his 
criticism of the evidence of these witnesses who were most compe- 
tent to speak to the fact as to whether-the house required ` repairs, 
or not, The learned Subordinate Judge proceeds to state that in 


his opinion there should be definite and best evidence regarding the ° 


need for repairs before the defendant can be called upon to remove 
the verandah in question and such evidence has not been produced. 
I think on a construction of the Kobala it was enough if the 
plaintiff came to Court and said that she required the removal 
of the building for the purpose of effecting repairs. The lan- 
guage of the deed of sale is as follows:—'' If in future you re- 
quire to repair your buildings, then I shall demolish and 
remove the verandah,” This language certainly suggests that the 
question as to whether repairs were needed or not would depend 
. entirely on what the plaintiff thought. She npw claims the remo- 
val of the verandah, because in her opinion repairs are required. 
She has examined her relatives who were most competent to speak 
to the need for repairs. In the face of this I do not think the 
Subordinate Judge was justified in dismissing the claim of the 
plaintiff for removal of the verandah on the ground that the best 
evidence has not been produced. There has been a defect of pro- 
cedure in the trial of this part of the appeal which has affected the 
merits of the case which calls for interference of this Court in 
Second Appeal. ° ; 

With regard to the other cause of action about the removal 
' ofthe obstruction of the two anclent windows, the Subordinate 
Judge has also gone wrong. His view is that no right of ease- 
ment could be acquired as the'purchase'of the plaintiff was within 
ao years of suit and no right of easement could be acquired 
by the plaintiff as her vendor could not have acquired any 
such right over his own land. The we rule applicable in cases of 
thjs kind is stated in the well-known treatise of Goddard’s Law of 
Easements, 7th Edition at page 282 where the learned Authér 
sfates as follows 3 

“If a man sells a house which has windows over-looking adjoin- 
ing land which he retains he cannot, as a general rule, ‘afterwards 
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stop the light from coming to the vndis of the ‘house by building 
on the land for when granting the house he is presumed to have 
granted algoa right to light to the windows or to have covenanted not 
to obstruct them and he may not subsequently derogate from his own 
grant or violate this covenant: so also if after selling the .house 
he sells the land to g third person, the latter may not obstruct 
the light from coming to the windows, for the the vendor could 
only convey the land subject to the same obligations to which it 


„Was subject in his own hands", 


The true principle underlying cases of this kind is that the plain- 


“tiff is entitled to have the enjoyment of the light and air ofthe 


ancient windows in the same manner asit was enjoyed during the 
unity of possession, that is when this property as will as the pro- 
perty of her brother remained the property of their father. The 
principle which I have stated receives support from the decision in 
the case of Coutts v. Gorham (1) which is cited at page 129 of 
Gale on ‘ Easement’, roth Edition, 1925. In that case the win- 
dows were,made within zo years but before the lease granted by 
the owner in favour of the person named Coutts and it was pointed 
out that assuming that the windows were made within 20 years, 
but before the lease made to Coutts, Gorham’s present interest is 
derived from the same lessor at a subsequent period, and is, there- 
fore subject to the rights which Coutts already had against his 
lessor and consequently, to that of his having widows in question 
free from any obstruction, 

I think in the view with regard to the two causes of action 
which I have taken the appeal must be allowéd the decision of the 
Subordinate Judge must be set aside and that of the Munsiff restor- 
ed with costs, 


ATM . Appeal allowed, 


(1) (1829) Moo & Mal, 396. . 
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Before Sin George Claus Rankin, Knight, Chie], Justice and Sir 
Charu Chunder Ghose, Knight, Judge. 


KRISHNA LALL SADHU AND ANOTHER 
9. 


PRAMILA BALA DASSI* 


* 


Suit, if maintainable—Life Assurance Policy —Amount payable to nominee— 
Nominee, if trustee—Amount payable, if assets of the deceased ~Contract Act 
(IX of 1872), set, a—Married Women’s Property Act (LI of 1874), sec. 6, 
applicability of—-Creditor of legal representatives, if can atiach—Civil Pe 
cedure Code (dct V of 1908), sec, 60. 


Par Curiam: A insured hbis life for Rg. 500, In the Policy it was stated 
that on payments of premiums at stated times and on proof to the satisfaction of 
the Society of the death of the insured and the title to the Policy, the Sociéty 
would pay to B, wife of the insured the sum of Rs. 500 only together with addi- 
tional sum or sums by way of profits :' 


Held, that there was no trust created in favour of B; and that she was not 
entitled to realise the money in questjon from the Insurance Society and that the 
said money formed part of the assets of the estate of the deceased; 
Cleaver v. Mutual keserve Fund Assurance Co. (1) ; Shankar v, Umabai (a) 
and Jshani v, Gopal (3) followed. Deb Narayan v. Chunilal (4) explained. 
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That the Married Woman's Property Act did not apply to the case : Jshani v. | 


Gopal (4) followed, P. Balamba v. K. Kri-hnayya (5) dissented from. 


That there was nothing in section 60 of the Code of Civil Procedure which 
could prevent the creditors of th sona of the deceased from attaching the money 
payable under the Policy, 


Per Rankin C. F: Clause (d) of section 2 of the Contract Act widens the 
definition of * Consideration’ so as to enable a party to a contract to enforce the 
same in India in certain cases in which’ the English law would regard that party 
as the recipient of a purely voluntary promise and would refuse to him a right 
of dction on the ground of nudum pactum. Not only however is there nothing in 
section 2 to ‘encourage the idea that contracts can be enforced by a person 
who is not a patty to the contract but this notion is rigidly excluded by the defi- 


; 4 
nition of ‘ Promisor’ and * Promisee,’ 
e 


*Appeal from Appellate Decree No. 2052 of roe against the decree of Mpti 
La] Ray Esq, Additlonal District Judge of Jessore, dated the 29th April, 1925, 
affirming ¢hat of Babu Gobinda Chandra Chakravarti, Ist Munsiff of Bongaon, 
dated the 17th June, 1924, 


(1) (1892) 1 Q. B. 147 ; 66 L. T. 221. (2) (1913) I. L, R. 37 Bom. 471. 
(3) (1914) 20 C, L. J. 44 ; 18 C. W. N. 1335. 
(4) (1913) I. L. R. 41. Calc. 137. (5) (1913) 1. L, R. 37 Mad, 483. 
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A trust may be fotinded on a contract and is capable of beinge enforced bya 
party to the trust in appropriate proceedings, 
Appeal by Defendants Nos. 1 and a. 


Suit for a declaration of plaintiffs title to the amount payable 


¿under the Life Assurance Policy and for recovery of money from 


the creditors, defendants Nos, 1 to 3. 
The material facts appear from the judgment of C. C. Ghose, J. 
Babu Rupendra Kumar Mitter for the Appellants, 


Babu Karunamoy Ghose for the Respondent. 
C. A, V. 


„The judgment of the Court were as follows : 

"c. C. Ghose, J :—In this case the main contention that has 
been urged on behalf ofthe two defendants who are appellants 
before usis thatthe monies payable under a Policy of Insurance, 
being Policy No. 4667, issued by the Hindusthan Co-operative 
Insurance Society Limited did- not form part of the assets of the 
estate of one Behari Lal Sircar deceased and that his widow, 
Pramila Bala Dassi, had no rights therein. In order to under- 
contention il is necessary 
to setout the facts giving rise to the litigation out of which 
the present appeal has arisen. It appears that one Behari Lal 


. Sircar insured his life on the 29th March, 1910, fora sum of 


Rs. 500, The material words ofthe policy with which we are 
concerned are as follows :—‘ The Society hereby guarantees to 
insure that if the insured pays to his* Society at their office in 
Calcutta on the fifth day of March, nineteen hundred and ten 
and each succeeding year up to and including the year of his 
death the sum of Rupees Twenty-one and annas eleven only 
premium the full number of 
instalments thereof as may be agreed upon (of which agree- 
ment the receipt granted by the Society shall be full and suffi- 
cient evidence) then *upon praof to the satisfaction of the Office 
Committee of the Society of the death of the insured and the 
title to the Policy, the Society will pay to Srimati Pramila Bala 
Dasi, wife of the - insyrgd. (hereinafter called the nomines) at 
the Head Office of the Society in Calcutta or at the parmanent 
residence of the nominee whichever may be preferred he sum 
of Rupees Five hundred only together with such additional sum 
or sums by way of profits as, according to the Society's Regula- 
tions may accrue and become payable in respect ofthe Policy 
after deducting therefrom (1) the balance ofthe premium, if any, 
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payable in respect of the year of the insured's death and (2) 
also other Sum or sums, if any, due from him'to the Society." 
The assured paid all the premiums due on the Policy till his 
death which took place some tithe in 1324 B. S. He died leaving 
him surviving the plaintiff, Pramila Bala Dassi, his widow, and 
three sons, The sons were his heirs under the Hindu Law. On 
- the death ofthe assured the plaintif claimed the amount of 
the said Policy and it appears that the Insurance Society'were 
&boutto make payment to the plaintiff. The defendants x and 
2 who had obtained a decree against the sons of the deceas- 
ed and the defendant No. 3 who had also obtained another decree 
against them attached the amount payable under the Policy in 
execution of their two decrees, The plaintiff thereupon preferred 
a claim under the provisions of the Code of Civil Proceduré but 
her claim was disallowed and the money due under the Policy 
was rateably distributed among the three execution creditors. 
Thereafter the present suit was brought by the plaintiff for declara- 
tion of her title to the amount payable under the said Policy 
and for recovery ofthe money from the creditors, 

Inthe Court of First Instance the plaintiffs suit was contested 
only on behalf of the defendants 1 and 2 and it was held that the 
money due under’ the Policy became the property of the plain 
tiff on the death of the deceased and did not form part of the 
assets of the estate left by him, The decree of the First Court 
ran as follows :—‘‘ Plaintifs to get a decree for the sum Of 
Rs. 173-0-9 with proportionate costs for plaint and pleader'e fees, 
whole costs of the suit hecessitated by the contest from defendants 
rand 2; and Rs. 326-15-3 with proportionate costs for the plaint 
and pleader’s fee from defendant No. 3.” The Lower Appellate 
Court affirmed the decree of the first Court. The defendant 
No. 3 does not challange the decree of the Lower Appellate 
-Court and, as stated above, the defendants x and a are the appel- 
lants before us. On their behalf it is contended that having regard 
ta the authorities, viz, the cases Jibam Krishna v. Nirupama 
Gupta(1); Shankar Vishvanath v. Umabai (2); Ishani Dasi v. Gopal 
Chandra Dey (3), it ought tó be held that having regard to the 
words used in the Policy, there was no, trust created in ‘favour of 
the plaintif and that she was not entitled to realise the mdney in 
question from the Insurance Society and that the said moneye 
formed part of the assets ofthe estate of the deceased. On the 


(1) (1926) 30 C. W. N. 812. (2) (1913) I. L. R , 37 Bom. 471. 
(3) (1914) 20 C. L. J. 44, 
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other hand, it has been contended on behalf of the plaintiff res- 
pondent that she was beneficially interested in the said Policy 
and that, she alone was entitled to enforce the claim arising there- 
under, It has further been argued that the Married Woman's 
Property Act of 1874 applies to this case and that therefore it 
cannot be questiongd there was a trust in favour of the plaintiff 
‘and that the latter was entitled to realise the money in question 
from the Insurance Society. It has also been contended that 
under the Code of Civil Proce lure the execution credjtors were 
not entitled to attach the amount ofthe Policy in execution of 
their decree. 

The question depends on whether the plaintiff was entitled to 
enforce her claim against the Insurance Society. If she was, then 
there could be no question that the money due undér the Policy 
belonged to her and did not form part of the assets of the estate 
of the deceased. The plaintiff was no doubt the nominee of the 
‘deceased; but she was no party to the contract between the deceas- 
‘ed and the Insurance Society. Under the English Law if A con- 
tracts with B for a benefit to be given to C, although that was the 
object and purpose of the contract, C ‘may not sue on that contract 
unless in certain excepted ‘cases. The excepted cases are these: 
"Where you can read on the whole of the deed on contract that the 
contracting party really was a trustee for a third person, then the 
third person may sue. An illustrative case of this description 
is the case of Fetcher v. Fletcher (1). In that case a man cove- 
nanted with the trustee or a person whose name was introduced as 
trustee that after his death £60,000 of fiis property should be 
handed to that trustee in trust for the natural children of the cove- 
nanting party. It was held by Wigram V. C., that looking at the 
-whole scope and purpose of the deed, it amounted toa declarátion of 
trust by the covenanting party for his natural children and that the 
latter had a perfect right to sue ‘to enforce the trust, although it 
was a voluntary trust. The second exception is the case of children 
under a marriage settlefhent where person in contemplation of 
marriage make a settlement by way of contract only for the benefit 
of, amongst others, the children of the marriage. In English 
Law the'children of the mgrgiage are said to be within the mar- 
riage consideration ; every body who is considered to be within the 

e immediate purpose and intent of a marriage settlement is tréated 
as a person from whom consideration moves to the contracting 
party and therefore the children of the marriage are treated as if 


(1) (1844) 4 H. 1667 3 67 R R. 6. . 
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théy themselves, although, of course, they afe not then in exis- 
-tence, had given valuable consideration for the contrgct in the 
marriage settlement, This last second exception is referred to by 
Cotton L. J.in the case of Andrews v. Andrews (1), where his 
Lordship observed as follows :—“ As a rule, the Court will not 
enforce a contract as distinguished from a trust at the instance 
of persons -not parties to the contract. Co/year v. Countess of 
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Mulgrave (2) is an example of this. The Court would probably 


enforce a'contract in a marriage settlement at the instance of the 
children of the marriage, but if so, this is an exception from the 
general rule in favour of those who are ‘specially the objects of a 
marriage settlement”, Inthe case of Orr v Union Bank of Scot- 
‘and (3) it was held that the ‘mere payment of money by A*to B 
who is not C’s agent with a direction to pay it to C is revocable 
‘and confers no right of action upon,C [See Moore v. Bushell (4)] ; 
and for the application of the same doctrine in Equity [See HIX v. 
Royds (3)] It is unnecessary for me to multiply cases, but the 
law on the subject will be found in 7 JZa/sóury, p. 342, and the 
illustrative cases collected in r2 English & Empire Digest B. 44; 
-et seq. 

It is said, however, thatin India the law"is somewhat differ- 
ent and in support of this contention the case of Deb Narayan 
Dutt v. Chunilal Ghose (6), is referred to. That case was decided 
after the decision of the Privy Council in the case of Nawab Kha- 
waja Muhammad Khan v. Nawad Husaini Begam (7). As I read 
this last case, it was« case of a contract between A and B 
whereby it was intended to secure a benefit to C as a cestui 
que, trust ‘and .the question arose whether C was entitled..to 
sue in his own right to enforce the trust, Their Lordships 
of the Judicial Committee " held that under the agreement 
executed by. A certain immovable property was specifically. charged 
for the payment of allowance which A bound himself to 
pay to the plaintiff and that the plaintiff was the only person bene- 
ficially entitled under it. The plaintiff was C. Their Lordships 
observed as follows :—" First, $t is contended, on the authority of 


(1) (1879) 43 L, T., N. S, 1355 15 Ch. D. 248. 

(4) (1836) 2 Keen 81 ; 5 L, J. Ch. 335. 

(3 (1854) 1 Macq. 513. 

(4) (1857) 27 L. J. Ex, 3. 

($ (1868) L. R. 8 Eq. 290; 20 L. T. (N. S) 842. 

(6) (1913) I. L. R. 41 Calc. 1373 18 C. 'L.] 603. 

(7) (1910) L. R. 37 1. A. 152 ; L L, R. 32, All. 410; 14 C. W. N. 865; 
12 C, L. J. 205. j 
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Tweddle v. Atkinson (1) that as the plaintiff was no pttrty to the 
agreement, she cannot take advantage of its provisions. "With, 
reference to this, itis enough to say that the case relied upon 
was an action of assumpsit, and that the rule of Common law on 
the basis of which it was dismissed is not, in their Lordships’ 
opinion, applicable fo the facts and circumstances of the present 

&.' Here the agreement executed by the defendant specifically 
charges immovable property for the allowance which he binds 
himself to pay to the plaintiff; she is the only person beneficially 
entitled under it. In their Lordships’ judgment, although no party 
to the document, she is clearly, entitled to proceed in equity to 
enforce her claim.” 

Ih the case of Deb Narayan Dutt. (2) the trausferee of a deb- 
tor's liability had acknowledged his obligation to the creditor 
for the debt to be paid by him under the provisions of a regis- 
tered instrument conveying to him all the movable and immov- 
able properties of the original debtors and the acknowledgment 
had been communicated to the creditor and ac cepted by him. In 
these circumstances it was held the obligation undertaken by the 
transferee was for and intended to be for the benefit of the credi- 
tor and the creditor *was entitled to sue transferee on the register- 
ed instrument, The factsin Deb Narayan Duifs case (2) were 
somewhat peculiar and at first sight it may seem that the decision 
proceeded on the difference betw een ‘consideration’ as defined in 
English Law and as defined in the Indian Contract Act. Buta 
closer examination of the case justifies in «my opinion, the criticism 
passed on it by Page J. in the case’ reported in Jiban v. 
Nirupama (3) and the judgment, when properly analysed, does 
not really go beyond the terms of. the actual decision of their 
Lordships of the Judicial Committee fn the caseof Nawab Khawaja 
Muhammad Khan v. Nawab Husaini Begam (4). The same 
remarks apply to the case of Dwarika Nath Ash v. Priyanath 
Maiki (5). In this qonnection reference may be made to 
an English case where the facts were as follows:—A tradesman 
made a wil begueathing an interesteto M, his wife's sister. M 
married her husband and the testator entered into partnership 
articles with a proviso t&stif the testator should die during the 
partnership, his widow should be entitled to his interest. Jt was 
held by Turner v. C. | Page v. Cox (9t that the effect of the agree- 


(1) (1861) 1 B, & S. 393330 L. J. Q. B, 

(2) (1913) I. L. R. 41 Calc. 137. d) (1926) 3o C. W. N, 812. 
(4) (1910) L. R. 37. 1. A. 132 1. 12 C. L. J, 205. 

(5) (1916) 22 C. W. N. 279 3 27 C. L. al 48» —. 

(6) (1852) 8o Hare, 163; 68 E, R. 8 
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‘ment between M's husband and the testator waseto create an obli- 
gation in equity upon the surviving partner and in that respect it 
did not differ from a trust, i. e., that the partnership articles creat- 
ed a trust in favour.of the widow. He ‘further held that a trust 
could not be the less capable of being enforced because it was 
founded on contract, j 

The point now before us for determination is, in my opfnion, 
. covered by authority [See Céaver v. Mutual Reserve Fund 
Assurance Co, (1). There the money due under a Life Assurance 
Policy was payable to a wife, if living, otherwise to the legal per- 
sonal representatives of the assured. Lord Esher, M. R. observed 
as follows :—“ The contract is with the husband and with nobody 
else. The wife is no party to it. The promise is one which could 
only take effect upon the husband's death and therefore it must be 
meant to be enforced then. Apart from any statute the right to 
sue on such a contract would clearly pass to the legal personal 
representatives of the deceased. It does not seem to me that 
‘apart from any statute sucha Policy would create any trust in 
favour of the wife. The husband might have altered the destina- 
tion.of the money at any time and might have dealt with it by will 
or settlement, I think that apart from any “statute no interest 
would have passed to the wife by reason merely of her being named 
in the Policy.” This case has been followed in Bombay In Shankar 
Vishoanath v. Umabai (2) and in Calcutta in Zs&ami Dasi v. Gopdi 
Chandra (3). . In my opinion I can see nothing in the present case 
-which would justify me tq distinguish it from the cases referred to 
above. The result is that the ‘first contention on behalf of the 
respondent must be negatived. 

The second contention is that the Married Woman’s Property 
Act of 1874 is applicable to this case and that by virtue of section 
6 of the Act a trust has been created in favour of the plaintiff. 
Of course, if this contention is well founded, the plaintiff is entitl- 
ed to succeed. In my opinion, the corregt rule has been laid 
` down by Fletcher and Richardson, JJ. in the case of ZsAami v. 
Gopal (3) and for the reasons gen by them I am of opinion that 
the Married Woman's Property Act does not apply to this case and 
‘that the plaintiff cannot invoke in aid*fhe provisions of seotion 
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Balamba v. Krisknayya (4). 
(xy (1893) 1 Q. B, 1475 66 L, T. 221. (2) (1913) I. L. R, 37 Bom. 471. 


(3) 1914) 20 C. L. J, 44 1 18 C. W. N. 1335. 
(4) (1913) I. L' R. 37 Mad. 483 (F. B.). 
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The second contention urged on behalf of the Spenden must 
also be negatived, 4 
The third contention is absolutely devoid of substance and there 
is nothing in section 60 Civil Procedure Code which could prevent 
the creditors of the sons of the deceased from attaching the’ money 
payable under the Policy. DUM 
“Tn my opinion, this appeal succee ds and must be allowed with 
costs, The defendants r and 2 will also be entitled to’ he costs in 
the Courts below. i : EE 
‘Rankin C. J. I agree. Clause (d) of section 2 of the Contract 
Act widens the definitions of “consideration” so as to enable a . 
-party to a contract to enforce the same in India in certain cases 
in Which the English law would regard that party as the recipient 


-of a purely voluntary promise .and would refuse to him a right of 


action on the ground of nudum pacium. Not only however is 
there nothing in section 2 to encourage the idea that contracts can 


.bé enforced bya person whois not a party tothe contract but 


this notion is rigidly excluded by the definition of ‘promisor’ 
and ‘promisee’, Th» decision of Twsddiz v. Atkinson (1) was a 


decision at law and was unaffected by the rules of equity. For 


this reason the Judicial Committee in Nawab Khwaja Muhammad 


. Khan v. Nawab Husaini Begam (2) regarded it as inapplicable to 
-the facts of the case before them where the agreement included 


*a specific „charge on immoveable property. In my judgment it is 
erroneous .on the basis of that case or on the observations of Jen- 
kins C.J. in Deb Narayan Dutt v. Chuni Gall Ghose (3) to suppose 
that in India persons who are not parties to a contractcan be ad- 
mitted to sue thereon, except where there is an obligation in equity 


-amounting to a trust arising out of the contract. I say nothing ase . 


to whether special rules of law maf be applicable to communiti- 
es among whom marraiges are contracted for minors by patents 
and guardians but putting aside such cases, I see ‘no reason to 
think that the law in Ipdia contains, a series of exceptions to the 


` principle that a contract can only be sued upon as such by a 


party. thereto: A trust may be founded on a contract and is. capa- 
ble of being enforced by a party -to the trust in appropriate *proce- 
edings as was pointed oit tn Page v.'Cox (4). It is another matter 
‘altogether to say that a person not a party to a contract may bring 
a suit upon the contract by reason of near relationship to the 
promjsee. Nearness of relationship is a fact which, like many*other 


(1) (1861) 1 B, & S. 395. G) (1916) L. R, 37, 1. A., 1ga- 
(3) (1913) 41. Calc. 137, (4) (3852) 10 Hare." 163. ie 


. 
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facts, canmot be disregarded in determining the, question whether 
or not a trust arises out of or is founded on a contract, but it has 
no other importance. Cases such as the present can be ‘decided, 
and ought to be decided, on the settled principles of equity. In 
Cleavers case, (1) the Court considered whether the policy 
amounted to a trust for the widow and having found that it did 
not, determine the matter by the ordinary law of-contract., This 
in my judgment is the only method which can be justified in prin- 
ciple. To-hark back to such cases as Dutton v. Poole (2) and 
Browne v. Mason (3) isin my Judgment a clear mistake and the 
mistake is not cured by the circumstance that under the Contract 
Act the definition of “consideration” is wider than in English 
law, a 


A. T, M. Appeal allowed, 


(1) (1892) 1. Q. B., 147 ; 
(2) (1678) 2, Lev 210; 89 E. R. 352. : . 
(3) (1680) 1. Ven. 6. 


Before Sir Arthur Herbert Cuming, Knight Judge and Mr. Justice 
M. N. Mukerji. 


CHAUDHURY UPENDRA NANDAN DAS MAHAPATRA 
AND OTHERS 


v. 
CHAUDHURY BANAMALI CHARAN PATI AND orBERS* 


- Second appeal —Maintainability of—Suit for yealisation of dasturat and cesses— 
Transfer of ownership— No relationship of landlord and tenant—Contract for 
payment, ifindependent of transfer —Civil Procedure Code (Act V of 1908), 
Sec. 10a—Provincial Small Cause ‘Courts Act (IX of 1887), Sch. II Arts. 8, 

£. .19—‘By reason of his interest ig immovable property'—Appeal against order 
refusing to admit appeal and appeal against decree. 


ue Per, Curiam: A Court cannot entertain @m appeal which is barred. by an 
express provision of the law. The parties cannot by their conduct give the 


Court a jurisdiction which it does not possess. » 


. 9 Appeal from Appellate Decree No. 560 Of 1925, against the decree of P. E. 
Cammiade Esq , District Judge of Midnapur, dated the 2nd December, 1924, 
modifying that of Babu Dhireadra Kumar Mukherjee, Munsiff of Danton, dated 
the 18th August, , 19231. * 
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Per Cuming, F: An appeal againstan order ofthe appellate Court refus- 
ing to readmit an appeal under Order 41 Rule 19 of the Code of Civil Precedure ` 
is quite independent of whether there is or is not an appeal against the 
decree 


The plaiatiffs instituted a suit for recovery of dasturat, cesses and damages 
attherate of 25 per cent for 4 years. The predecessors of the defendants 
obtained the Mouza under purchase from the predecessors of the plaintiffs and 
the plaintiffs alleged that they were all along getting from the defendants and 
their predecessors Rs. 28 odd as das/urat and annas 14 odd as cesses : ` 


Held, (per Cuming 9.), thatason account of transfer the sult could not be 


. considered as a suit for rent, no relationship of landlord and, tenant subsisting 


between the parties, it was of the nature cognizable by a Small Cause Court 
and hence no second appeal lay to the High Court under section 102 of the 
Code of Civil Procedure. 


. 
That asthe money was not due on account of any interest in immovable 
property, the suit did not fall within article 13 schedule II of the Provincial 
Small Cause Courts Act. 


Per Mukerjee, | : Thatthe transfer gave the dofendants all the rights of 
absolute owners of the Mouza subject to the reservation of their liability to pay 
dasturat and cesses, a contract not wholly independent of the - transfer, 


That as the course of proceedings in the suit suggested that the plaintiffs 
were insisting on their right to realise dastwrat and cesses by virtue of their 
superior title and the defendants were resisting the claim and repudiating the 
assertion that they had but a subordinate title, the suit wasin essence a suit 
for rent and so excepted from the cognizance of a Court of Small Causes by 
article'8 schedule II of the Provincial Small Cause Courts Act. 

. 


That, ifthe suit was not excepted under article 8, was excepted under 
article 13 schedule I1 of the Provincial Small Cause Courts Act. 


The words ** by reason of hi$ interest in immovable property " in article 13 
schedule II of the Provincial Small Cause Courts Act, mean as contemplating 
payments which a person is entitled to as representing his interest in immovable | 
property and not because he possesses some interest in such property : Sri Maka- " 
rajah of Visianagram v, Veeranna (i) and Jairam v, Doma (2). 


Appeal by the Defendants, 

Suit for realisation of dasturat, cesses and damages. i 

The material facts appear from the judgment of Mukerji, J. 

Mr. Gunada Charan Sen and Babs Gopendra Nath Das for the 
Appellant. ; 

Babu Saniosh Kumar Pal for the Respondents. C. A, V. 

The judgments of the Court were as follows :— o 

Cuming J :—The facts of the suit out of which the appeal,has 
arisen are these. 


(x) (1911) I. L. R. 36 Mad, 18, ^ (2) (2914) a9 L C.815. a 
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The phintif sued the defendant for what* he described as 
dasturat.. He stated that the defendant's predecessors were in 
possession of Mouza Maisagote with Mehal Padima, by right of 
purchase from the plaintiff's predecessor. That he and his prede- 
cessor had been realising amicably and by such an annual sum of 
Rs, 28-12-16 as dasturat and cesses from predecessors of the defen- 
dants and the defendants in respect of the said Mouza. i 

The defendants had not paid the amount and hence the 
suit. ý | 

The defendants admitted that they were in possession by pur- 
chase and that they never agreed to pay. for ever any dasturat 
to the plaintiff, 

This dasturat forming a separate amount was realised frorfi the 
tenants in addition to the rent they had to pay. That amount was 
paid to Sashimukhi during her life time and her successors had no 
right to get the same, nothing now being realised from tHese 
tenants and that as the defendants cannot realise the amount from 
the tenants, the plaintiffs are not entitled to get it, The first 
Court decreed the plaintiffs suit on 18-8-21. ` 

The defendants appealed. This appeal was heard ex parte and 
was decreed, : 

There was then an application under Order 4r Rule rọ for 
readmission of the appeal. This was rejected. Under Order 43 
Rule r (t) the plaintiffs appealed to this Court and the appesi 
was allowed and the appeal ordered to be reheard. 

It was heard by the District Judge of Midnapur and decided 
on 2-12-24, when that learned Judge allowed the appeal in part 
and modified the decree, Against the decree'the defendants have 
* appealed. 

A preliminary objection has been raised that no appeal lies, 
An appeal being barred by the provision of section roa Criminal 
Procedure Code, 

Against this the following axyguments dave been adduced (1). 
That the plaintiffs respohdents described the suit as a suit for rent 
and hence they are now estopped from arguing that it is a suit for 
money and so no appeal lies, : 

The simple answer to the contention "is that it is quite imma: 
teriah whether the plaintiffs are or are not estopped. The..Court 
cannot entertain an appeal whichis barred by an express provi- 
sion of the law. The parties cannot by their conduct give the 
Court a jurisdiction which it does not possess. 

The next contentién is that’ the appeal against the District 
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Judge’s order was’ once entertained by a Bench of'the Court 
(Greaves,and Graham JJ.) and so the question whether an appeal 
does or does not lie has already been determined. 

This contention is based on an ob vious misunderstanding of the 
facts, : 

The first appeal to this Court which was determined by Greaves 
and Graham JJ. was not an appeal against the decree inthe suit 
but against the order of the District Judge refusing to readmit the 
appeal under Order 41 Rule r9 an order against which an appeal 
lies in every case under Order 43 Rule x (t). 

It has been argued that if there was no appeal against the 
decree then there could be no appeal against an order refusing to 
rehear the appeal. That the appeal against the order is quite 
independent of whether there is or is not an appeal against the 
decree is clear from a comparison of Order 43 Rule 1 (c) (d) (u). 
I now pass on toa consideration of the question whether section 
toz isa ,bar. The appellant contends it is a suit for rent or in all 
event that Art. 13 Schedule II is a bar. . 

To deal with the first contention * that itis a suit for rent and 
hence Art. 13 Schedule II isa bar, A definition of rent will be 
found in section ros, Transfer of Property Act'and section 3 (5) of 
the Bengal Tenancy Act. Both definitions presuppose the relation- 
ships of lessor and lessee or landlord and tenant between the 
parties. In-the present case no doubt the plaint is headed ae 
under section 148 Bengal Tenancy Act. 

But a consideration of the statement Of the facts both in the 
plaint and in the written statement makes it quite clear that the 
relationship of landlord and tenant does not exist between the | 
parties. 

The plaintif's own case is that the property was sold to the 
defendants. A sale ‘implies a complete transfer of owner 
ship. 

Neither is there in the plaint .any suggestion that the relation- 
ship of landlord and tenant exists. 

The amount is therefore not rent? 

It iš then contended that the suit falls within Art, 13 of the 
Schedule, 

Art. 13 deals with a suit to enforce the payment of the ellow- 
ance or fees respectively called MaZ&hasa or Hagg or cesses or 
other dues when the cesses or dues are payable to a person by 
reason of the interest in immoveable property or in an hereditary 
office or ina shrine or other religious endowment, 
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It does not :seenron the facts that the das&era? and cesses are 
paid by. reason -of the:plaintiffis; interest in any Inimoveable -pro- 
perty. :The plaintif on his'own -statement-has no interestin the 
defendant's property. The-property has béen sold tothe defen- 
dant and by the sale all the intefest that thé plaintiff had in the 
property passed to defendant, For whatever reason the money 
might be due to the plaintiff, if due, it is hot on account of any 
interest in immoveable property. 

` The suit does not fall within article 13. 

` It is not contended that it falls under any other Article ‘of the: 
Schedule. ‘It follows therefore that it is a suit of the nature: 
cognizable by a Small Cause Court and being under the value of 
Rs; 50o,no second appeal lies. 

‘That being” so in my opinion the Aappoal should stand disbissd. 
with; ‘costs, . 

Mukerji,.J :—I am sorry I do not agree, l 

. The appealarises. out ofa suit which was instituted . by the 
plaintiffs for recovery of.dasturat, cesses and.damages. The trial 
Court decreed the suit. The defendant appealed and. the appeal 
was allowed exparte the plaintiffs’ suit being dismissed. . The plain- 
tiffs then applied for having the exparte .decreg set aside and for 
the: re-hearing. of the appeal: but. this: application was rejected. . 
They then appealed to this Court which set aside the said exfarte. 
decree &nd ordered the: appeal to.be reheard. That was:done by. 
the Jower appellate Court.. That Court modified the decree of the? 
trial Court by awarding: the plaintiffs a decree for dasturat for three’ 
years ‘only. The deferidants have ` now preferred. this: Begone: 
appeal. : 

e. The plaintiffs respondents have fakih á Seis dbjadpn: 
that.the appsal is not maintainable, being barred by section roa:of: 


the Codé:of Civil Procedure. . They have clutched at a ‘passage: in: 
tho judgment under appéal which.says dusiüra£ is’ not rent, This: 


was said for restricting. the decree to a period of. three years from - 
four; which was the period for which the plaihtifs laid their claim 


and. obtained a decree from. the trial Court; From this: respon- . 
dents argue that the suit was: suit for money—-a suit of a-nature _ 


cognizable: by a. Court of Small Caüses ang that therefore a second 


appeal ie barred.: To. answer this preliminary objection the appél- - 
lants Rave relied upon a variety. of. matters, to all of which I do. 
not. propose to refer; In my i the preliminary, objaenon is ] 


of no substance,” . ` M z 


What dasturat exactly media: is a- question on which’, notwith- ^ 
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Civir. standing repeated enquiries I have failed to elicit any, satisfactory - 


1938. answer from either of the parties, As far as I can understand the 
Chau ahury Upen dra word isa plugil of the word dastur which is a Persian word meaning 


Nandan Das Maha- ‘dues’, The plaintiffs in the plaint merely stated: That the 
oda predecessors of the defendants having obtained the mouzah under 
Chaudhury Banamali purchase from the predecessor of the plaintiffs the defendants 
Charan Pati ee ix 3l : DUC 
eU li have been exercising their rights and possession therein (para r); 
Mukerji, F. that the plaintiffs’ predecessor was all along getting from the 
defendants’ predecessors and also from the defendants Rs. 28 odd 
as dasturat and annas r4 odd as cesses every year amicably or by 
suit (para. 2) ; that the plaintiffs have inherited the right from their 
predecessor (para. 3). This is all the information that the plain- 
. tiffs have chosen to give us of this dus/ura? in their plaint, They 
have headed the plaint as a “plaint in a suit ‘under ‘section 148 of 
the Bengal Tenancy Act.” They have described their claim in 
this .plaint as “Zemindari das/wra£" They laid their claim in the 
plaint for a period of 4 years. Their claim is for dasturat and for 
cesses, ,They also claimed damages at the rate of 25 per cent, If 
the character ofthe suitis to be judged from the plaint alone, as 
in the first instance it must be, the suit must be taken as having 
been commenced by the plaintiffs as a suit for rent. To these 
should be added a few more facts. In the written statement the 
defendants alleged that the tenants. ofthe mouzah used to pay in 
addition to the rent a cess on account of dasfwrat and thatis what 
‘the plaintiffs’ predecessor used to get from the defendants and 
their predecessors, but (1) that the plaintiffs as heirs of their prede- 
cessors are not entitled to get it, (2) that dasturat is an illegal cess. 
which can no longer be realised from the tenants and so the plain- 
tiffs cannot get it, and (3) that the plaintiffs are not entitled to gete 
it as they have not got it recorded asa jama fit to be realised. 
The written statement therefore proceeds on the assumption that 
it is some sort of dues arising out of land, which if realizable at all 
are realizable only because of the fact that the mouzah at one time 
belonged to the plaintiffs predecessor. Again, when the suit was 
decreed by the, trial Court and the defendants preferred an appeal 
in one of their grounds of appeal they said; “The Court below 
was wrong in decreeing thg ,suit for damages and for cesses, The 
plaintiffs are not entitled to get any decree for cesses or damages, 
The defendants are the maliks of the mouzah and there is no 
j relationship of landlord and tenant between the plaintiffs *and 
7 defendants and therefore the plaintiffs are not entitled toa decree 
. for dasiwrat rentor forany rent at all, The Court below should 
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have dismiss&d the plaintiffs suit holding that the’ defendants are 
not liable therefor.” Next we have it that the parties fought the 
case in all the Courts up till now on the footing that dasturat is 
some sort of rent. The Munsif has referred to the suit as “a suit 
for recovery of dasturat rent," and on that basis he gave the plain- 
tiff a decree for four years, He noted in his judgment that the 
amount was claimed "on account of use and occupation of land ‘by 
the defendants” and that therefore it should be treated as “rent,” 
When the matter came up before this Court the learned Judges 
(Greaves and Graham, JJ.) were given to understand that “the 
suit was commenced by the plaintiffs against thetr tenants for the 
recovery of rent? All these leave not the faintest shadow of doubt 
that whatever may be the exact character of the defendant's liabilfty 
to pay dasturat and cesses to the plaintiff, it is founded on some 
* sort of conception that notwithstanding the sale of the mouzah by 
the plaintiffs’ predecessors to the defendants’ predecessors somb 
sort of interest in he mouzah was retained by the former which 
erititled them to realise the amount every year from the latter; and 
that the transaction created in latter some sort of obligation to pay 
rent to the former ; orin other words that the transfer that was. 
made had not thé effect of substituting the defendahts predecessors 
entirely in the place of the plaintiffs! predecessors but gave them 
all the rights of absolute owners of the mouzah subject to the 
reservation of their liability to pay the said amount. To judge of 
the effect of this transfer by the definition of ‘sale’ as given in the 
Transfer of Property Act isin my opinion, an anachronism anda 
fallacy ; and to apply to the transaction the juridical conception 
of an out and out sale is not permissible. I am fully conscious of 
the principle that no amount of estoppel to which the respondent 
may be subject, even if any question of estoppel really arose in the 
case, would give this Court jurisdictign to entertain an appeal 
which it has not under the law ; but Iam not prepared to assume 
against the appellants that it was merely a contract wholly indepen- 
dent of the transfer, upon which their liability must rest, a conten- 
tion that has never been urged bythe plaintiffs at any stage of the 
proceedings. The course of the proceedings in the suit to which I 
have already referred unmistakeably suggésts that the plaintiffs 
wére insjsting on his right to realise das‘urat and cesses by virtue 
of his superior title and the defendants were resisting the claim 
and repudiating the assertion that they had but a subordinate title. 
The suit, therefore in my opinion, is in essence a suit for rent and 
so exceptel from the cogiiziice ofa Court of Sail Causes by 
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article 8 of schetlule II to the Provincial Small Chuse Courts 
Act. |, 

Assuming but not conceding that the suit cannot be put so 
high as to bring it within article 8, I do not see how it can be taken 
out of the purview of article 13. That article, &o much of it as is 
relevant, is thus worded: “A suit to enforce payment of...... cesses 
or ‘other dues, when the cesses or other dues is payable to a person 
by reason of his interest in immoveable property." To my mind 
whatéver may be the legal or juridical relation betweeri the parties 
the dues and cesses are being claimed in the suit only by reason of 
the interest in immoveable property which the plaintiffs, notwith: 
standing the sale, claim to have retained in the mouzah and which 
in their view is still continuing in their favour. The words “by 
reason of his intérést in immove.able property" have béen inter- 
preted as’ contemplating payments which a person is entitled to * 
as representing his interest in immoveable property and mot because 
he possesses some interest in such property. [ See Sir Maharajah of . 
Visianagram v, K. Veeranna, (1) ; Jairam v. Doma (2)]. I agree in 
this view and hold that article 13 in any event covers the 
guit, 

The preliminary objection therefore in my opinion should be 
overruled. 

On the merits I do not think I am called upon to go into detail 
as my learned brother is of opinion that no appeal lies and the 
result of this difference will beto affirm the decree of.the trial 
Court, For myself Iam decidedly ofeopinion that nothing has 
been established in the case which can legally form the foundation 
ofa decree against the defendants. The fact that between 
predecessors of the present plaintiffs and the. present defendants 
decrees for dasterat rent were passed for certain years, as the 
Munsif has found, and the,fact that the manager of the defendants’ 
estate, when the estate was under the Court of Wards, admitted 
liability for the rent for a cerjain other year, are hardly sufficient 
to dispose of the grounds upon which the defendants have sought 
to resist the claim in the present sfiit. The District Judge has said 


` that the admission shows that the rent is still payable and the mere 


fact of non-payment doés ‘not put an end to the defendants’ liability. 
I fail to see how the qnestion of the defendants’ liability can be 
legally disposed of in this way, The appellants have conceded 
that so far as the amount and period in suit are concerned. they do 
not object to the decree standing against them, but.as the issue 


(1) (1911) 1. L, R. 36 Mad. 18. * (2) (1914) 29 I, C. 8r5. 
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decided if the:suit goes.the-length of: determining. the validity and Cim 


legality of the demand for all times to come, a reservation should 1928. 


'". be made to the effect that the decision is not to be taken às binding Chas m ee 


between the parties in respect of any future claim. As there is no- Nandan Das Maha- 
legal. basis for this determination, left to myself I should have pun 
dismissed the appeal; but should have made tHe reservation prayed Chagdbury Banamali 


for in: their: favour, because, in my opinion,- there is nothing on Charni Pti, 


which a decision of this general issuè can possibly rest, Mukerji, 3. 
Cuming’, J +The result is that the appeal stands dismissed* 
with Costs, . .` . IE LIEN 5 . 
ATM 07 - Appeal dismissed. 
R É B .- t > . 
DM : €. 
Before Sir George Claus Rankin; Knight, Chief Justice and Ec e 
Sir Charu. Chunder. Ghose, Knight, Judge. 
RAM CHANDRA SAHA AND OTHERS E Cm 
v. 1928 
, —w 
LAKSHMI KANTA SAHA AND OTHERS* - Apel, 26. 
; i ` : . , May, 15. 
Joint possession—Suit for—Co-sharers—Sole occupation of some of the lands— pri 


Ouster, è 

A ‘co:gharer is not entitled to a decise for joint Khas possession with another 
who is in sole occupation of a holding, his possession not being hostile and not 
lüconsistent with joint ownership. 


"Ouster means dispossession oone co-sharer by another where a hostile title 
is set up by the latter and where the occupation of the latter is not consistent 
with’ joint ownership : Basanta Kumari vt Mohesh (1). 


Appeal by Defendants Nos. 1 to 3. 
Suit for praying for, decrees for joint possession of holdings. 


, The material facts appeas from the judgment, . 
` Mr, Atul Chandra Gupta. and Bom Nripendra Chandra Das 


for the Appellants. . 
-é Appeals from Appellate! Decrees Nos. 1631 and 1632 of 1925, against te 
décision of Babu A. C. Das Gupta, Subordinate Judge, 3rd Court of Tippera, ` 


e 
dated-the a18t: March, 1925, reversing that of Babu Sarat Chandra Ray Chow- . 
dhary, Munsiff, 3rd Court, -oË Brahmanberia, dated the 21st December, uam 


o) (1913) 18 C. W.N : 328. 
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Babus Jogesh Ghandra Roy and Upendra Kumar a: for thé 
Respondents in Appeal No. 1631. ! 


Babu Bhagirath Chandra Das for the Respondents in Appeal 
No, 1631. : 
C. A. V. 
The judgments of the Court were as follows : d 

C. €. Ghose, J :—In these appeals the defendants Nos. 1, a ànd 
3 are the appellants before this Court. The plaintiffs in the two 
‘suits out of: which these appeals have arisen and the defendant 
No. r are co-sharers in respect of the lands in suit. These lands 
were formerly in the occupation of; certain tenants. The latter 
abandoned their holdings and repudiated their tenancies, It is 
allege@that during the Settlement operations in the District where 
the lands are situate, the defendant No, r got his name recorded 


‘as purchaser of the holdings. The recordof-rights was finally 


published on the 2oth October, i919. The plaintiffs contend that 
the holdings being non-transferable without the consent of the 
landlords, the defendant No. x acquired no rights whatsoever as 
against the plaintiffs, and in the events that have happened the 
plaintiffs are entitled to joint khas possession of the lands in accor- 
dance with their shares, The two other defendants are other 
co-sharer landlords of the holdings in question. On behalf of the 
defendant No. r, who is the principal defendant, it was alleged that 
the*holdings in question were homestead lands which had been 
held by tenants from time immemorial at fixed rents and in enjoy- 
ment of permanent transferable rights. It was further alleged that 
the defendant No. x after his purchase of these homestead lands 
had possessed the same, building pucca structures and making 
various improvements, and that in the circumstances the :plaintiffs 
were merely entitled to receive rent to the extent of their shares 
(which the defendant had always been willing to pay) and could 
notrecover joint khas possession of any portion of the lands, 
The defendant further stated that the plaintiffs were in possession’ 
of similar lands acquired from former tenants within the joint 
Taluk without payment of rent to the d'efendant and that this suit 
was not maintainable so long as the properties remained unparti- 
tioned. + "m 
e The First Court found that the lands in question were home- 
stead lands and that the principal defendant No. 1 after his pur: 
chase had built pucca structures on the lands, constructed walls 
and raised the level of the lands at the expenditure. of considerable 
sums of money. It was also found that the* plaintiffs and the 
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defendant No. r had.in many instances purchased the holdings of 
the tenants within their joint Taluk and had separately possessed 
these lands. It was further found that the lands in 'suit were 
transferable holdings, that the transfers in favour of the defendant 
No. x were valid and had been recognized by the plaintiffs who 
were some of the landlords. In the course df his judgment the 
learned Munsiff observed as follows :—“I am convinced that after 
the purchase of the homesteads in suit by the defendant No. 1, 
the plaintiffs allowed him to possess them peacefully and make 
improvements for his residence just as defendant No. 1 allowed the 
plaintiffs to possess their purchased lands. So long the parties were 
on good terms there was no difficulty.” The learned Munsiff 
therefore dismissed the plaintiffs suits, holding that theesame 
were not maintainable. On appeal by the plaintiffs, the lower 
Appellate Court held, reversing the judgment ofthe First Court, 
that the holdings in question were not mokarari, that there - had 
been no recognition on the part ofthe plaintiffs of the transfers 
in favour of the defendant No.1, that there was no evidence of 
the erection of pucca structures to the knowledge of the plaintiffs 
and that on the abandonment ofthe holdingsin question by the 
tenants all the co;sharer landlords were entitled to the possession 
of the lands proportionate to their shares. The lower Appellate 
Court held that the plaintiffs were entitled to joint khas possession 
of the lands in proportion to their respective shares. : 

As far asIcan make out from the {judgment of the lower 
Appellate Court, the finding of the Munsiff as regards the trans- 
ferability of the holdings in question has not been reversed on 
appeal. There is no doubt that it has been laid down in this 
Court ina series of cases that under the law as it stood before the 
passing of the Transfer of Property Act, tenancies, whether of 
homestead lands or of agricultural lands, were not transferable in 
the absence of a custom to the contrary or an express contract to that 
effect ; "but there have always been exceptions to this rule and 
in the case of Zenee Madhub Banerjee v. Joy Kishen Mookerjee (1) 
Peacock, C. J., observed thate if one man granted a tenure to 
another for the purpose of living upon the land, that tenure in the 
absence of evidence to the  contrür$ was assignable. -The 
same view was also taken in the case of Doorga Pershad v. 
Brindaban (2). But in this case, as I have said, there is a 
clea? finding that the holdings in question were and are 
transferable and it is unnecessary to discuss this point further. 

(1) (1869) 12 W. R. 495° (2) (1871) 13 W. Re 274. 


6o5 


' Civit. 


1928. 
v 
Ram Chandra Saha 
vy. 
Lakshmi Kanta Saha 


Co C. Ghose, F- 


606 


CIVIL., : 


1928. 
a 
Ram Chandra Saha 
v. 
Lekshmi Kanta Saha 


C. C. Ghose, 2 


a 


THE CALCUTTA LAW JOURNAL. [Vor. XLVII 


The next question is whether in the circumstances of this case 
there has been such an ouster of the plaintiffs as to entitle them to 
maintain suits of this description and to ask for a decree for joint 
khas possession. As I read the judgments of the two Courts below 
no hostile title has ever been setup by the defendant No. 1 ; his 
position, as I understand, is this :—In the taluk owned jointly by 
the plaintiffs ani the defendants there are various plots of land 
which were formerly in the occupation of tenants but which have 
been abandoned by them; some of these plots have heen taken 
possession of by the plaintiffs ; no objection was ever raised to the 
plaintiffs possessing these lands separately and there ought not there- 
fore to be any objection to the defendant No. xı possessing certain 
other.lands which were abandoned by the: original tenants thereof, 
In these circumstances the defendant No. 1 contends that the mere 
fact of occupation by him of the holdings in question does not 
necessarily constitute an ouster of other co-sharers nor does it entitle 
the latter to a decree for joint khas possession ; in other words, the 
defendant"No. r contends that his occupation of the holdings 
in dispute in the circumstances of this case is not inconsistent with 
joint ownership. The position is according to him somewhat 
analogous to the case of a tenancy in common where each tenant is, 
allowed, for purposes of mutual convenience, to remain solely and, 
severally seized of certain plots within the ambit of the joint pro- 
perty and where his co-tenants are not in control or possession of 
the said plots. I am of opinion that this contention is well- 
founded and ought to be given effect to, This case is on all fours 
with the case of Basanta Kumari Dassya v. Mohesh Chandra 
Shaha (1) where it was observed as follows :—'' When a co-sharer 
is in sole occupation of a portion of the joint property, for instance, 
by building or by carrying on cultivation on it, the other -co- 
sharers are to that extent excluded from making any use of that 
particular portion, as it is difficult to see how two different co- * 
sharers can at the same time build upon or carry on cultivation. 
on one and the same piece of land.” If howgver, the sole occupa- 
tion of one co-sharer in this manney constitutes ouster of the, 
other cg-sharers, then in every case the occupation by the coshar- 
ers of the lands in their respective possession would constitute an 
ouster.of each other and this.certainly cannot be held, Ouster must , 
therefore mean dispossession of one co-sliarer by another whirea 
hostile title is set up by the latter and where the occupation of«he.. 
latter is not consistent with joint ownership.” I respectfully agree 


(1) (1913) 18 C. W. N. 328, . 
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with what was laid down in the above case and in my opinion, on 
the facts found in this case and specially in view of the fact that 
the title of the plaintiffs has always been ‘Admitted, no valid reason 
has been assigned or can be assigned for the passing of a decree in 
favour ofthe plaintiffs for joint khas possession. In law, such a 
decree could not in the circumstances of this cate have been passed 
and I would therefore set aside the judgment of the Lower Appel- 
late Court, restore the juigment of the First Court and allow the 
appeals with costs both in this Court and in the Lower Appeare 
Court. 
Rankin, C. J. —I agree. 
A. T. M. ; Appeal allowed. 





PRIVY COUNCIL. 


Present: Lord Sem Lord Carson and Sir Lancelot Sanderson 


MOTILAL AND ANOTHER . 


. 


v. 


THAKUR UJjIAR SINGH AND ANOTHER ` 


[Ox APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or THE CENTRAL PRoviNCES] 


Civil Procedure Code (Act V of 1908), Order 34, Rule 3 (a), proviso— Power to 

grani extension of time—‘ Upon good cause shown’ . 

In a suit for foreclosure, where the payment ordered by the preliminary 
decree is not made within the time fixed, the Court is bound, on being moved 
in that behalf by the plaintiff, to pass a final dgcree for foreclosure, side order 
34, rule 3, sub-rule (2), Civi! Procedurs Code, 1908, Under the proviso to sub- 

.rule (2), however, the Court has a discretion upon gpod cause shown to enlarge 
the time for payment. But without such * good cause shown’ the Court is not 
at liberty to grant even a short extension. of time ad miseri cordiam, The jurise 
diction to grant an extention rests on good cause shown. 


Appeal from two orders, dated the a&sh March and 8th April 
i925, of the Court of the Judicial Commissioner of the Central 
Provintes, which reversed an order and decree, dated the sth 
July «924, of the Additional District Judge of Bilaspur. 

The facts of the „caso appear sufficiently from the judgment of 
the Privy Council, . 
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. Raikes for thesAppellant, : j 

Dube for the Respondents. 

"Their Lordships' judgment was delivered by 

Lord Carson :—This action, in which the appellants are the 
plaintiffs, was brought for foreclosure of a mortgage dated the 6th 
March, 1914, and &xecuted by the respondents to secure payment 
of assum of Rs. 9,305, with interest at the rate of 7 annas per cent. 
per mensem (the equivalent of 5$6 per cent. per annum). 

The.due date for repayment under the mortgage was the 
rsth February 1923, and on the arst June, 1923, the sum of 
Rs. 10,155 being overdue, the appellants brought the present 
suit, claiming foreclosure in default of payment. 

On the 24th August, 1923, the suit came before the Court of 
the Additional District Judge of Balaspur, who by his judgment 
of that date states that “the defendants .(respondents) admit 
the tortgage deed and entire claim, but they pray for instal- 
ments," He held that the defendants had not proved that they 
were unable to pay and could not get instalments, and decreed 
full claim and costs and allowed six months for redemption. He 
further ordered that if such payment was not made on or before 
the 24th February, 1924, the defendants should: be debarred of all 
right to redeem the property. 

No payment was made by the said date, and on the 26th 
*February, 1924, the plaintiffs applied that the decree should be 
made final and that the property should be delivered to the 
plaintiffs On the sth July, 1924, the learned District Judge 
made a decree that the defendants should be debarred of all 
right to rédeem the mortgaged property, and should put the plain- 
tiffs in possession thereof. It appears from the record of the* 
proceedings that on the same day the defendants applied for an 
extension of time for one year, offering to pay Rs. 3,000 if extension 
was promised,but the learned Judge refused this application, stating 
the judgment debtors’ application did not disclose any reason for 
extension and did not state why payment could not be made 
earlier, and referred to the fact that&he judgment debtors wanted 
to pay only if extension was promised. The appellants then 
applied for execution on tHe decree on the 26th July, 1924, and 
on the r6th August, 1924, were put into possession. Meapwhile. 
the.defendants, on the 24th July, 1924, appealed to the Court of 
the Judicial Commissioner of the Central Provinces to set aside the’ 
order of the Additional. District Judge of the sth July, 1924, 
refusing to extend the time and confirming the decree, The: 


. 


. 
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appeal was*heard before the Appellate Court on *the 25th March, 
1925, and it is from the order made by the Appellate Court on that 
occasion that the present appeal is taken to His Majesty in 
Council. f 
' Before considering the judgment of the Appellate Court, it is 
necessary to refer to Order XXXIV, Rule 3 (a) of the Code 
_ of Civil Procedure (Act 5 of 1908), under which the order refétred 
to was made by the Court of the Additional District Judge: 
It is in the'following terms :— 

* Where such payment is not so made (i.e. , the payment order- 
ed by the preliminary - decree), the Court shall, on application made 
in that behalf by the plaintiff, passa decree that the defendant 
and allpersons claiming through or under him shall be debatred 
from all right to redeem the mortgaged property and also, if neces- 
sary, order the defendant to put the plaintif in pontession of xd 
property.” 

The order made by the Court of the Additional District Judge, 
itisto be noted, exactly complies with this Rule. Rule 3 (2), 
however, goes on to provide that the Court may upon good cause: 
shot?" and upon such terms (if any) as it thinks fit from time to: 
time postpone the day fixed for such payment, From an order. 
under the rule quoted, refusing to extend the time for payment, 
an appeal lies under Order XLIII, Rule r (v) of the same Act, 

Now the Appellate Court, in commenting upon the refusal of 
the lower Court to extend the time for payment, said :— 

“Tt is also beyond doubt that when the mortgagors asked for an 
extension of time they had no intention whatever of paying even at 
the end of the year for which they asked ; they proposed to go 

* on getting extensions in one way or another for as long as possible 
with a distinct hope that if the'payment could be postponed long 
enough it might be avoided altogether., That certainly can not be 
called ‘good cause shown’ for ah extension. 

The Appellate Court thereby confirmed the view held by the 
lower Court, whose jurisdiction to grant an extension as pointed out 
rested on good cause shown. The Appellate Court, however added 
that payment within the normal course is practically unknown, and 
mortgagors have become accustomed td this. The Court then 
expregsed the view that the lower Court ought. to have allowed 
the morgagors a very short period in which to pay the whole 
amotnt “ after explaining to them the misconception under which 
they and most other, mortgagors labour.” The Court then pro- 
ceeded to order that theeamount stated in tbe preliminary decree, 
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with interest up tothe 25th March, 1925, and costs, shoild be paid 
to the appellants or deposited in Court within ro days. The 
respondénts therefore deposited the sum decreed, and by order of 
the 8th April, 1925, the Appellate Court ordered this money so 
deposited to be paid to the plaintiffs, set aside the final decree of 
the lower Court, and substituted for it a declaration that the mort- 
gage’ had been redeemed. 

It is under these circumstances that the present appeal comes 
before this Board asking that the two orders of the 25th March 
and the 8th April, 1925, should be set aside and the final decree 
of the Additional . District Judge of the 26th February, r924, 
restored, 

Their Lordships cannot agree with the course taken by the 
Appellate Court. As found by it, there was no “ good cause 
shown,” before the lower Court, and without such “ good cause 
shown” it was therefore bound to pass the judgment it did. The 
Appellate Court: do not say that any such “good cause" was 
shown even before them, and it is difficult to understand, therefore, 
under what powers they claimed to overrule the lower Court. The 
only ground they state for the course they have taken ‘is, that the 
defendants were labouring under misconceptions such as other 
mortgagors laboured under, and that the lower Court ought to have 
explained this, and therefore apparently without any good cause 
shown have granted a short extension of time. Their Lordships 
point out that so far as appears froni the record, no case of miscon- 
ception of right seems to have been alleged by the defendants nor 
does any application founded thereon appear to have been put 
forward before the lower Court, and their Lordships cannot find in 
the reasons referred to any justification for extending the time for 
paytnent. Under the circumstances fheir Lordships will humbly 
advise His Majesty that this appeal should be allowed, and 
that the decrees of the Court of the Judicial Commissioner of 
the Central Provinces, dated the ` 25th March, 1925, and the 
8th April 1925, should be set aside, -that ‘the decrees of the 
lower Court ofthe 24th August, #923, and the sth July, 1924, 
should. be restored, and that the respondents should pay the costs 
of this appeal and of the &pfbeal before the Judicial Commissioner. 

Barrow, Rogers and Nevill ; Solicitors for the Appellants, , 

H. S. L. Polak : Solicitor for the Respondents. 


. d e 
K. J. R. Appeal allowed, 
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* APPELLATE CIVIL. 


Before Sir Arthur Herbert Cuming, Knight, Judge and Mr. i as ~~, 
M. N. Mukerji. : 


 'BEGRAJ CADHESRAM >. | 000 QCNI€D 
D, . Pine, 1928. 
and 

E. I. Ry. Co. AND B. B. C. I. Ry. Co.* ` February, 15,16, 24. 


Damages, suit for—Non-delivery of gosds—Indian Railways Act (IX of 1890), » 
Secs, 72,77,—Notice, sufficiency of—Burden of proof—Risk Note, Form 
Bom Less'— Onus of bringing a case within the exception in Risk Note— 
* Wilful neglec? —Measure of responstbility—Contract Act (1X of 1872) p tes, ad 
I51.—Sírike, if an unexpected event. 


Whether a notice under section 77 of the Indian Railways Act is sufficient or 
not, is a question of fact to be determined i in view of the circumstances of each 
particular case. ` ` 


Where in a notice under section 77 of the Indian Railways Act, every particu- 
lar except the name of the station from which’ the consignment was despatched, 
was correctly stated, the defendant instead of raising the validity of notice in 
their plexdings, simply denied the service of notice : 


Held, that under the circumstances the notice was ad&quate and the question 
of its adequacy did not ‘arise. 
Semble; The term '* loss”? in Risk Note, Form B, should be construed as 
including cases where the article consigned is lost to the consignor as such 
article: Madras and Southern Mahratia Railway Co. v. Subba Row (1). 


. A ense to fall within the exception mentioned, in the Risk Note, form B, 
one of two things will have to be proved : either that the loss was due to theft 
by servants of the Railway Administration or that the loss was due to wilful neg- 
lect on the part of the Railwsy Administration or of its servants. Theft by out- 


siders has no. place in it, 
` e 


The onus of bringing a case within the exception mentioned in the 
Risk Note, form B, and of establishing wilful peglect, is on the person suing for 
recovery of damages for non-delivery : H. C. Smith v. Great Western Railway(2) 
and other cases. E 

. *Wilful neglect! means the doing the act deliberately and intentionally and 
not by accident or inadvertence, so that the mind ofthe person doing the act 
goes with it: Ardeshir Bhicají v. The Agent, Great Indian PHHHSEHE Railway 
Co. @). 


7 *A peal from Appellate Decree No. 1382 of 1925, ngainst the decree of Babu 
Probode Chandra Bose, Subordinate Judge of Asansole, dated the r4th 
Febmary, 1915, reversing that of Babu Kunja Behary Éallav, Munsiff of Ágan:^ 
sole, dated the zoth December 1923. 


(1) (1919) L L. R^ 43 Mad. 6:7, * (a) (1932) App. Cas. 178. z 
(3) (1927) 47 C. L. Je 214. 
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If on a consideraon of the materials on the* record and éircumstances 
of the case it is possible to arrive at the conclusion that there was ‘wilful neg- 
lec! on the part of the Railway Administration or of its servants, the caso will 
come within the exception mentioned in the Risk Note , Form D. A further ques- 
tion then arises, namely, as regards the measure of responsibility of the Railway 
Company for the loss that has taken place. That measure fs laid down in sec- 
tion 72 of the Indian Railways “Act, ` ! 


Whether the loss was due to theft by Railway servants of by outsiders, the 


Lt - Administration is not responsible if they have fulfilled the requirements of 
—- -` ° section 151 of the Indian Contract Act, : 


"A strike is not an unexpected bat an unforeseen event unless the evidenco 
shows to be'as such. i 
` Appeal by the Plaintiff, ; CREW 
Stit for recovery of damages . for non-delivery of goods 
consigned, - 
-The material facts &ppear from judgment. 
"Mr. Bankim Chandra Mukherji, Babus Apurba Charan Maier 


> 


l god Charu Chandra Ganguly for the Appellant, 


- Mr. Amarendra Nath Bose and Babu Ambicapada Cahir 
for the Respondents.  : E: 


. The judgments.af the Court were as follows :— 
Mukerji, J :—The'suit which has given rise:to the ispedl 4 was 
for recovery of damages for non-delivery of a package of cotton 


piece goods which together with ro such packages formed a con- 
signment which was despatched to the plaintiffs at Raniganj, a 


station on the E. I. Ry. from Aserva a station on the G. I. P. 


Ry. Thetwo Railway Administrations were made defendants in^ 


the suit. The Munsiff decreed the suit against the E, I. Ry. 


only, but on appeal preferred by the said defendant the Subor. 


dinate Judge reversedithat decision and dismissed the suit. The 
plaintiffs have preferred this second appeal. 

The Subordinate Judge héld that though the consignment was ` 
covered by a Risk-note i in form Bthe Railway was not absolved 
as the case came within ‘the exception mentioned in the Risk-note, | 
that the loss was due to theft by Railway servants or by out-siders, 


and that if it was due to'theft by out-siders there was wilful neglect ^ 
of the Railway Administragien or the Railway servants, He held 


however. that the notice of claim that was served under section "7 
* of the Indian Railways Act bos not valid and so he dismissed the 
suit; id 


The appellant's contention is that the learned Subordinate Judge l 


has erred in’ law in holding against'the validity o of the notice, and 


C,A. V; 
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that if this’ contentio be accepted the appellants, on the other 
findings of the learned Subordinate Judge, would be entitled toa 
decree. 

Now as regards the validity of the notice, what has been found 
is this: Inthe said notice every particular was correctly stated 
‘except the name of the station from which thê consignment was 
despatched, instead of Aserva which was the correct mame, 
Ahmedabad was mentioned. The Subordinate Judge has expressed 
the view that section 77 of the Act “ requires that the notice must 
be such as would enable the Administration to see at once the 
identity of the ‘consignment without further enquiry at other station 
or stations,” The section however prescribes no such thing, and 
it is always a question of fact to be determined in view of the 
circumstances of each particular case whether the notice is suffi- 
cient or not. The defendants never raised this question in their 
pleadings and contented themselves with a denial of the service 
of the notice. In these circumstances it is not possible to say 
that the nótice was not adequate and in view of the pleadings the 
question of its adequacy can hardly arise. The finding of the 
Subordinate Judge in respect of this matter must accordingly be 
reversed. As already stated the appellant’s contention is that with 
the reversalof this finding he would be entitled toa decree. 
With this contention I do not agree, for several other questions 
will now arise which will have to be considered and discussed. . 

The respondents have argued that the case does not come within 
the exception mentioned in the Risk-note as there was no loss of 
& complete package the gunny covering of the package not having 
been stolen. They rely upon several decisions most of which relate 
to cases of Joss of ghee or oil contained in cans or tins, in which 
there was wholesale abstractión of the contents, but the receptacles 
were delivered. Of them may be mentioned the cases of MoAeswar 
Das v. Carter (1 y; Fast Indian Railway v. SAibprosad Bhakat (a) 
East Indian Railway Co. v. Nilkanta Roy (3); Toonya Ram v. East 
Indian Railway Co.(4);-Kali Das Mullick v. The East Indian Rail- 
way Co. (5); Bombay Baroda Central Indian Railway v. Ambalal 
Sewaklal (6); Mulji v. QNM Mahratia Raikway (1). Tt is not 


^ (1) (1883) I. L. R. ro Calc. 2ro. (2) (1912) 17 C. WL N. 829. 
(3) (1913) I. L. R. 41 Cale, 576, 19 C. W. N. os. 

(4) (1902) I. L. R. 30 Calc. 257. 

(5) (1917) 21 C. W. N. 815. 

(6) High Court deoisions of Railway Cases, p. 48: 

(7) (1903) 14 M. L. J. 356. 
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profitable to discuss these cases individually as the argument so 
faras this matter is concerned is based upon a misconception. 
What was found by the learned Subordinate Judge was that on one 
particular date the chaukidar who was in charge of the goods yard 
and who first noticed the loss saw that the contents of the package 
were gone and only the gunny covering was left, but there is noth- 
ing to show that even that gunny covering was delivered to the 
plaintiffs or tendered. for delivery. There was therefore loss of one 
complete package so far as the plaintiffs are concerned. Perhaps, 
the true view to be taken of the matter is what Fletgher, J. said 
at the conclusion of his judgment in the case of Hast Indian Rail- 
way Co. v. Nilkania Roy(x)namely that “it is impossible to say that 
there was loss of complete packages when such material portions 
of the packages as the tins were delivered to the consignee.” The 
view that there is no loss, whatever happens to the contents, if the 
character of the package as such is unaffected by damage sustained 
by its outward envelope alone, did not find favour with the learned 
Judges of the Madras High Court in the case of Madras and Sou- 
thern Makratia Railway Co. v. Subba Row (2). Referring to the 
Bombay and Calcutta decisions on which the respondents rely 
Seshagiri Ayyar J. gaid in that case: “The Bombay and Calcutta 
cases do not discuss the matter and it seem; to me that they have 
put too narrow aconstruction upon the expression “loss”. Iam 
inclined to the view that the term “loss” should be construed as 
including cases where the article consigned is lost to the consignor 
as such article.” As at present advised this view is one that 
commends itself to me, But as already stated the question does 
not arise and I shall not discuss it any further, nor express any 
definite opinion. 

Then as regards the merits the finding ofthe learned Subor- 
dinate Judge is worded thus: “The circumstantial evidence proves 
that the loss was due to theft* of Railway servants orin case of” 
theft by outsiders such theft was the effect of wilful neglect of the 
Railway Administration ‘or Railway servants, “This finding is 
defective as wel] as bad, and for the reasons to be presently men- 
tioned. All that need be suid of the facts is that the consignment 
came to "Jhajha Station on, the E. I, Ry., onthe morning of the 
18th December 1921 from which date to the and January 1922 

* there was a general strike of the menials on the Railway and*the 
bale in question was stolen by somebody during this period. Bor 


(1) (1913) 1. L, R. 41 Calc. 5763 19 C. W. N. 95. . 
(2) (1919) I. L. R. 43 Mad. 617. 5 
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the case tô fall within the exception one of two’ things will have 
to be proved ; either that the loss was due to theft by servants of 
the Railway Administration or that the loss was due to wilful neglect 
on the part of the Railway Administration or of its servants. The 
words in the Risk-note are .—"'Except for the loss etc., ......«. due 
either to wilful neglect of the Railway Administration or to theft 
by or to the wilful neglect of its servants " etc. In the Risk-note, 
properly read, theft by out-siders hag no place except as loss due 
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to wilful neglect on the part of the Railway Administration or of its ` 


servants, The onus of bringing the case within the exception, and 
of establishing wilful neglect is on the plaintiffs [ Æ. C. Smith v. 
Great- Western. Railway (1), Sheobarut v. Bengal North-Western 
Railway Co, (2), East Indian Railway v. Kanak (3), Hast Indiam 
Railway v. Jogpat (4), East Indian Railway v. Nathmal Behari Lal 
(5), Bast Indian Railway Co. v. Sri Ram (6)]. On the materials 
that are on the record the Subordinate Judge has not been “able 
to find affirmatively that the loss was due to theft by Railway 
servants, He has only found that the theft was either by Railway 
servants or by out-siders. This finding will help the plaintiff in 
bringing the case within the exception if only he can show that the 
theft was due to wilful neglect on the part of tlle Railway Adminis 
tration or of its servants. Dealing with the question of wilful 
neglect the Subordinate Judge has said a good deal to which it 
will be necessary to refer presently but there is one very cletr 
finding of fact which he has recorded in this connection and which 
in my opinion is sufficiant to establish neglect. That finding is to 
the effect that the wagon was not padlocked. Whether padlocking 
would have been a anfficient preventive for theft in view of the 
circumstances of the case is a somewhat difficult question, but that 
this omission facilitated the fheft is scarcely to be doubted and it 


s therefore clear that there was neglect and the loss is, partly at 


any rate, due to such neglect, The question however is whether 
this neglect was ‘wilful’, The Judicial Committee has in a very 
recent case explained the expression ‘wilful neglect’ in accordance 
with the meaning given to it by Lord Russel in The Queen v. Senior 
(7) as meaning “ that the act is done deliberately and intentionally 
and not by accident or inadvertence, But so that the mind af the 


person who does the act goes with it” (Ardeshir Bhicaji Tamboli | 


Q) (1922) 1 App. Cas. 178, (2) (1912) 16 C, W. N. 766. 

(3) (1918) a2 C. W. N, 622. (4) (1924) 38 C, W. N. toot. 

(3) (1917) L L. R, 39 All. 418. (6) (1923) 1. Ly R. 46 All. 135. 
* (7) (1899) L. R. 1 Q. B. D, 283. 
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v. The Agent, Great Indian Peninsula Rathvay Co. (1). -The 
question then is whether this neglect or any neglect that may have 
been proved was ‘wilful’ within the aforesaid meaning, The‘other 
findings of fact from which the Subordinate Judge has concluded: 
that there was ‘wilful neglect? and to which reference will presently 
be made i in another connection do not help us in answering this 
question. . 
If on a consideration of the materials on the record and the 


círbümstances of the case it is possible to arrive at the conclu- 


sion that there was wilful neglect on the part of the Railway 
Administration or of its servants the case will come within the 
exception. But a further question will then arise namely as 
regards the measure of respdnsibility of the Railway Company 
for the loss that has taken place. That-measure is laid- 'down 
in section 72 of the Indian Railways Act. "Whether the loss was 
dué'to theft by Railway servants or by outsiders, the Administra- 
tion is nof responsible if they have fulfilled the requirements of 
section rsr of the Contract Act, The finding of the ‘Subordinate 
Judgé however suggests that in the case of theft by Railway 
setvants the Administratfon is iso facto liable. This view is not 
tenable. To establish the position that the standard of care- 
required by section 151 of the Contract Act was not adhered to 
reliance has been placed on certain findings of. the Judge on the , 
question of ‘ wilful neglect.’ The learned Subordinate Judge has 
said in' his judgment. “There is no evidence to show that the 
strike’ was an unexpected one, The defemce does not. mention ` 
the striké'in its written statement, A strike was refusal of the ser- 
vants of the Railway Administration to work when they were . 
still servants df the Administration and legally bound to be 
taken to task for such conduct without notice and without terminat- 
ing service lawfully those mepials were liable for damages. Any, 
refusal of such menials to guard the wagon amounted to: wilful 
neglect of the servants of the Eąst Indian Railway Company. 
There,is nothing to show that the strike was not the result of unfair 
or tactless attitüde of the Railway *AdministraWon. Mostly in- 
justice or want of tact drives poor menials to strike in India.” If 
this finding of wilful negle&t° is to have any bearing’ on the ques 
e tion whether the requirements of section 151 of the Contract,Act. 
have.been complied with or not, it is clear to my mind that it is 
vitiated as it has preceeded upon a confusion of. ideas which is 
the result of mixing up how the Administration should have 


(1) (1927) 47 C, L. J.214. . 
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behaved towards its servants with how thé Administration should - 


have dealt with the goods. As far as I can make out these findings 
were not meant to refer to section 151 of the Contract Act at all. A 
proper finding as regards that section will therefore have to be 
arrived at. 

The result is that the appeal will succeed afd the decree of the 
Subordinate Judge being set aside the case .will be sent dewn to 
his Court: so that he will-in the firat place - come toa finding on 
the quéstion: "whether the. loss was due to wilful neglect on 
the part of the Railway Administration orits servants." If he an- 
swer this. question in the affirmative the defendants will not be pro- 
tected by the "Risk-note, and it will-be necessary for him to decide 
a further question that will arise and which in the words of section 
151 of the Contract Act may be formulated thus: “ Whether the 
‘Railway ‘Administration took as much care of the lost package as a 
person of ordinary.prudence would, under similar circumstances, 
take of similar goods of ‘his own?” In determining this question 
he.will not. take it that we are in any way approving of fhe sugges- 
tion to be found in the judgment under appeal and which is to the 
effect. that the strike was not an unexpécted one, but should hold 
that the strike waa an unforeseen event unless she finds evidence on 


Mer record for coming to a contrary:conclusion. 


" Costs will abide the result. i Wo mm 
As regards Bombay Baroda and Central India Railway, Cod 
pany the appealis dismissed ; and the said resonant will be 
entitled to their costs irf this appeal. : 
Cuming, J.—I agree. - à 
A. T, M, Appeal állowed Case remanded, 
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Before Sis, Zahid Suhramardy, Knight, Judge ans 
Mr, Justice Graham, 


HARAN CHANDRA SAHA AND ANOTHER 
v, 
BEHARI LAL BHUMIA AND OTHERS* 


Ejeciment—Estates Partition Act (V B. C, of 1897), Sec. 8r— Split up— 
Partition of estate—Holding split up—Transfer of part of non-transferable 
holding— Holding within more than one “estate—Transferred portion of the 


. kolding falling entirely to one landlord. 


The law confers upon the partition authorities the power to divide any tenure 
or holding into separate parts apportioning the rent to be attached to each such 
part apd giving an opportunity to the tenants to raise any objection to such 
division. . : 

Under section 8: of the Estates Partition Act, the right to split up for 
the purposes of partition, any tenure or holding, should be exercised only when 
it is reasonably necessary to do so, in order to effect an equitable partition, 


The expression ‘split up’ is used in section 81 of the Act as meaning severing 
completely in several parcels the holding which before the partition was held 
under several persons: Frotap v. Kamala Kanta (1). 


A transferee from the original tenant of a portion of a non-transferable holding 
situated within more than one estate, remained in possessioh of that portion of 
the holding and was recognised by all the co-sharer landlords except the plaintiffs. 
Subsequently there was a partition of the estate under the Estates Partition Act 
among the co-sharer landlords of the holding and the disputed holding fell to 
the share of the plaintiffs alone : 

Held, that the plaintiffs were entitled to eject the transferee as trespasser t 
S. A. No. 1425 of 1907 (a) followed. Suraj Deo v. Paekk Narain (3) distinguish- 
ed. Ram Lechan v. Fagarnath (4) dissented from. 


_ Appeal by Defendants Nos, 1 and 2, 

Suit for ejectment. . 

The material facts appear from the judgment, 

Dr. Sarat Chandra Basak*and Babu Bhagirath Chandra Dass: 
for the Appellants. . 

Mr. Dwarka Natk Chakravarti, Babus Rajendra Chandra 
Guka and Diffemdra Mohan Ghose, (for Babs Charu Chandra 
Choudhuri) for the Plaintiff Respondents. 

* Appeal from Appellate Deoree No. 891 of 1925, against the decree of 
Babn Hem Chandra Mitra, Subordinate Judge, and Court, of Faridpur, dated the 
rath January, 1925, affirming that of Babu Jatindra Nath Mukherji, M@nsiff, 
and Court, of Chikandi, dated the 28th September, 1923. 
(1) (1906) 10 C. W, N. 818. 
(2) Unreported, Decided on 14th April, 1909. ` 
(3) (1917) 39 I. C. 98. +(4) 1 Pat. L, J. 270. 
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The judgments of the Court were as follows: , 

Suhrawardy, J :—This appeal arises out of a suit by the 
plaintiffs for ejectment of defendants Nos. r and 2 from the lands 
in suit on the allegation that the holding was abandoned by the 
former tenants and the defendants as transferees from them of the 
holding which is a non-transferable one are liable'to be ejected, The 
plaintiffs were co-sharer landlords with some other persons in respect 
of a holding within more than one estate, The original tenants 
Kokai and Mehar Ali transferred to the defendants appellants a 
portion of the holding comprising settlement plots Nos. 189 and 
rgo of Mouza Kedarpur appertaining to Estate No. 4054 and the 
defendants were in possesssion of that portion of the holding. 
Subsequently there was a partition of this estate under the Estates 
Partition Act among the co-sharer landlords of the holding. The 
disputed plots fell to the saham of the plaintiffs alone. Thereupon 
the plaintiffs claimed ejectment of the defendants on the ground 
that they were trespassers being the transferees of a nontransferable 
occupancy holding. Both the Courts below have decreed the 
suit. 

The defendants Nos. r snd a have appealed and it has been 
argued on their behalf that the view of the law taken by the Courts 
below is erroneous and should be reversed. The sole point invol 
ved in this case is one of construction of section 8r of the Estates 
Partition Act :V of 1897 Bengal Council. The plaintiffs’ case is 
that before the holding was split up by the Collector among the 
different co-sharers the dgfendants being transferees of a portion of 


619 


CIVIL. 


1928, 


Haran Chandra Saha 
Behari Dal Yat Bhumin. 


it, the plaintiffs had no right to eject them. But after the partition ' 


the plots now in possession of the defendants being allotted solely 
to the plaintiffs formed into a new holding and the plaintiff being 
the sole landlords of that 'holding have obtained the right of 
ejecting the defendants as transferees of that newly formed holding. 
The defendants on the other hand ‘contend that the effect of the 
partition is to divide the landlord’s intergst in the lands among 
the co-sharer landlords.but not to destroy the character of the’ 
holding as it stood before. In my opinion the view- taken by the 
Courts below seems to be correct and should be upheld. , Under 
section 81 of the Estates Partition Act the right to split up for the 
purposes of partition any tenure or holding is given to the Collector, 


But the right should be exercised only when it is reasonably * 


necÉssary to do so, in order to effect an equitable partition. And 
further if the tenure or holding is split up the existing rent should 
be apportioned among the several parts into which it js divided, 
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The section further provides that before such a division -of the 
tenure or ‘holding is effected notice ought to be ‘served of the 
'ténants'and that objections by them to such division should be 
heard. The provisions standing by themselves clearly indicate 
that the law confers upon the partition authorities the power to 
divide any tenure br holding: into separate parts apportioning ‘the 
renbto be attached to each such part and giving an opportunity to 
the tenants to raise any objection to such division. ‘All these 
provisions are necessary only in a case where it is ‘proposed to 
create several holdings out of one holding. If the intention was 
.to keep the holding intact and onty to divide the superior interest 
.of. the landlords it would not have been necessary to hear the 
-tenants with reference to the division. The word, used in the 
section is ‘split? which lexicographically means to cause to -part 
asunder or to divide by.a quick or sharp cut. "The addition of the 
word ‘up’ intensifies the meaning of ‘split’ and it has been used in 
my judgment in the sense of severing completely in several parcels 
the -holding which -before the partition was. held under several 
persons. This view has been taken by this Court in the case ‘of 
Pratap Chandra Das v. Kamala Kanta Shaha (1). The facts are 
similar to those in this case with a slight difference to which 


"reference.will be made below. The learned Judges observed that 


“ithe partition made by the Collector had the effect of dividing the 
«old holding into new ones and the plaintiffs became the sole land- 
lords of 5 kanis held by the defendants and which the defendant 
No. 6 clearly had abandoned.” This case» has been attempted to 
be distinguished on the ground that in that case the Collector had 
made the partition before the defendants’ purchase. I fail to seé 
what difference in principle which underlies the decision this fact ° 
is calculated to mike, From the judgment it does not appear 


.that'this special fact had any influence on the view which was 


taken of the law inthat'case. The mere fact that the Collector | 
proposes'üllotment doeg not change the position of the parties 


` before such allotment is sanctioned by the higher authorities, ` Tt 
' makes no difference whether the defendants entered upon the land 


previous to ‘the allotment made ‘by the Collector, or after it, 
There is an unreported® decision ofthis Court which was placed 
before the:‘lower appellate Court and which took the same, view, 
:though in that case [it was subsequent to Prota$ Chandra Dass 
tase (1)| the latter case was!not cited. It has got -this merit’ that 
two other learned Judges of this Court came to the same conclusign 


(1) (1906) 1o C. W. N. 818. 
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independently and uninfluenced by the view taken'in the previous 
cage. In Appeal from Appellate Decree No. 1425 of 1907 decided 
on the r4th April 1909, Chitty and Vincent, JJ. observed that it 
was urged before them that "the Deputy Collector had no power 
to split up the holding ofthe original tenants fpr the purposes of 


partition but no tangible reason had been given to show why he 


had not that power.” According to the learned Judges section 81 
of the-Estates Partition Act of 1897 distinctly gave him that’ power 
though no ‘doubt, it imposes the condition that it must be reason- 
ably necessary to exercise it. Then in dealing with the defendants 
similarly situated as in this case their Lordships observed: “The 
main argument for the appellants was that, having been recognised 
by the co-sharers of the plaintiff, they were in the position of joint 
tenants, of the whole jote including that- portion of it which fell to 
the plaintiffs share ; but we cannot accede to this argument. If 
the partition was duly effected and the holding split up the. plain- 
tiffs’ portion of that holding would become a complete,jote in 
itself and Baku and :Naimuddi (the original tenants) would have 
no right to sell their interest in that to the predecessors of the 
defendants Nos. 1 to 4 who could not claim to be the tenants of 
the plaintiff and her co-sharers in that land. Tt would not bea 
: case of transfer of a portion of a holding the remainder being held 
under the same landlord, but it could be a transfer of a complete. 


jote and Baku and Naimuddi having ceased to occupy that jote," 


to pay rent for it, or to have any connexion with it may fairly. be 
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held to have abandoned it*in which case the landlord had a right ' 


to re-enter.” This case in all its facts is similar to the one before 
us as it is claimed by the appellants in this case that they were 
“recognised by all the co-sharer landlords except the plaintiffs and. 
as such they could not be ejected from the lands in suit. Then -it 
ig attempted on behalf of the appellants to distinguish the unre- 
ported case on the same ground as the case of Pratap Chandra 


Das (1) as it appears from the statement of facts in the judgment , 


that the defendants apptllants in that case had purchased the 
portion of the holding after the proposed allotment by the Deputy 
Collector, As I have said before, this fact has nothing todo with 
the application of the law and does not *seem to have in any way 
affected the conclusion of the learned Judges. Against these 
decisions of this Court certain decisions of the Patna High Court 
have been cited before us. They are reported in a series of 
reports called Indian cases which do not seem to be 


(2) (1906) 10 C. W. N. $18. 
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authorised reports. The attention of the ' Courts has been, drawn 
on several occasions to the desirability of avoiding citing cases 
from unauthorised reports specially of cases of other High Courts 
as there are no means available to check the correctness of the 
reports and of the facts stated there, But asthe point is of some 
interest we have looked into those reports and considered the 
arguments in the judgments of those cases. The decision in 
Suraj Deo Narayan Singh and another v. Pachk Narain Singh and 
others (1), takes a view at variance with that expressed in Protap 
Chandra Das's case (2). But it appears that the decision of this 
Court was not cited before their Lordships of the Patna High 
Court, The view expressed by the learned Judges in the Patna 
casó may be treated as odj/er on the facts of the case as it was a 
case in which the occupancy holding was found to be transferable 
one, Another case of that Court is to be found in 1917 Patna 
Supplement to the C. W. N. page 76 decided by the same learned 
Judges. . There also no case was cited and the learned Judges did 
not discuss the point beyond making an observation that the 
partition between the Maliks did not give the plaintiffs a right to 
treat the transfers of parts of holding as transfers of the entire 
holdings merely becauso those parts were allotted to his patti at 
the partition. Iam unable to follow the view taken in those cases 
and I am of opinion that the interpretation of the Act which 


“appealed to the learned Judges of this Court is more convincing. 


It appears that the Patna High Court too is not unanimous on 
this point. In Ram Lochan Koer v. fhgarmath Misir (3), Mr 
Justice Mullick took a different view and followed Protap Chandra 
Dass case (2) of this Court, The learned Judge went further » 
to say that even if there wete private,partition among the landlords 
the effect would have been the same as in a partition under the 
Estate Partition Act, . 

The learned Sabordinate Judge in his considered judgment has 


. referred to the various inconveniences which would flow from the 


adoption ofa contrary view. Thas he “says : “If it is held that 
the defendants are entitled to remain on the land, the effect would 
be that the plaintiffs would be compelled to recognise the transfer 
although they did not recognise it. They can no longer sue the 
old tenants.................. There can be no, gainsaying the fact 
that the defendants had no interest in the lands before partjtion 


(1) (1917) 39 I. C. 98. (2) (1906) 19 C. W. N. 818. 
(3) 1 Pat, L. J. 270. . RE 
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(as against «the plaintiffs)...... . ee It would ,be ‘conferring an _ Ciim s 


interest’ on. them by partition if they are allowed to remain on the _ ^ 98e a 
lands and the plaintiffs are compelled to receive rent from’ them.” aue 


“Haran: Chanit SUN. 
If the. appellants’ contention , be allowed ‘to prevail the plaintiffs . 


would be-compelled to recognise the defendants as their tenants. aaa 
although the relation between them was not ‘created either by - Subypwardy, F, 
contract or by operation of law. The position seems to me te ‘be: ` A 
absurd and must be relieved against. As against the plaintiffs the ° 
defendants appellants have acquired no title or interest although ` 
the plaintiffs for the time being had.no right to evict them, as cae 
under the law they had ‘no right to re-enter. unless the entire holdiag ` 
had been transferred by the original tenants, . But so'soon as théy., 
acquired, instead of a share of the rent to which they were entisled, | 
a specified portion of the lands comprised in the holding they 
obtained the right.to enter on it if they found : it to be in the 
occupation of a- trespasser. Considering all the circumstances. , 
and there being clear authorities of this Court which.are binding , 
upon. me, I hold that the view taken by the Courts below- E correct . 7 
in law. a . : n 
This appeal; accordingly, is ‘dismissed With costs.. ii 
"Graham, J FORMAS sk M. ur uim 
Ae TS M. : SE xus - Appeal dismissed 
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Procedure—Death of one of ihe defendants affellauts desdiwg second appeal— | February, 17. 
_ No gubstitution of Legal Representative—lgnorance—Appeal . heard and’ case, 
i “i emanded—Eresh second appeal—Application for vacating the previous decree’ 
* and order of remand of the High Court —Yurisdiction—Division ,Bench— 
Review —Civil Procedure Code (Act V of 1908) order 47 R. 5.—Duty of either. 
- purty to inferis the Court about the death of the deceased party. s 
* Civil Rule No. 1536(S) of 1927 in Appeal from Appellate Decree No. 481-of * 
1923 decided by Newbould and Grahiam;)J.; om thé-6th July:1925 against the E 
decree-of Babu Nalíai Mohan Banerjee, Subordiaate Judge of Bankura dated the E 
318t-October. 1923. reversing. the decrec ‘of Moulvi Hénmguaie Ahme d Esq, 
Muasiff 3rd Court of 'Bankutm dated the e May 19aa. 
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During the pendency of am appeal preferred by, the defendants tethe High 
Court one of the appellants died. No steps were taken to bring the heirs of the 
deceased appellant on the record and the fact of his death was not known to the 
Court at the time of hearing of the appeal. The appeal was decreed by the 
Division Bench (Newbould and Graham $F.) andthe case was remanded for 
reconsideration on the 6th July 1925. The lower appellate Court decided the 
case in favour of the defendants on the ryth July 1926. The plaintiffs then pre- 
ferred a second appeal tothe High Court which is pending. The heir of the 
deceased defendant was added asa party respondent forthe firsttime in the 
pending appeal. An application was made by the plaintiffs appellanfs before the 
Division Bench having the cases of the Group to which the present case. belonged 
for vacating the order and decree dated the 6th July 1925 : 


Held, that the proper procedure was to place the matter [before Graham J. 


- the only member of the Division Bench who decided the appeal on the prev ious 


occasidh now present in Court. 


Abdul Asis and others v. Lakhmi Chandra Majumdar (1) followed. 

Held, further, frst, that the proper application should have been one for 
review under the provisions of order 47 rule 5 of the Code of Civil Procedure 
made within the period of limitation. 

Secondly, that although it was the duty of the defendants appellants to make 
the substitution it was nevertheless the duty,of the plaintiffs respondents when 
they were aware of the death of the deceased appellant to bring the matter to the 
knowledge of the Court, po as to secure proper representation of the parties in 
the appeal and thirdly, that as the sole heir of the said deceased defendant was 
added as a party respondent in the appeal pending beforethe High Court the 
effect of the remand order dated the 6th July 1925 may be considered in that 
appeal. 


Application for vacating the decree of the High Court passed 
without bringing the heir of a deceased appfllant on the record by 
the plaintiffs respondents, 


The material facts will appear from the judgment of Graham J, 
The application for substitution and the present application were 
both first heard by Cuming and Mukerji, JJ., when their Lord- 
ships passed the following orders : . 
Civil Rule No. 1345 (S) of 1927 1 - . 
* We have ‘heard the ‘parties, This Rule is made absolute. Let 
Sreemati Bipiņi Mohatini the mother and sole heiress of the 


-deceased respondent No. 17 be added as a party respondent in 


Appeal ‘from Appellate Deppe No. 2232 of 1926. 
The opposite party is entitled to the costs of this Rule—the 
hearing fee being assessed at two gold mohurs, * 
Civil Rule No. 1536 (S) of 1927 :— e 
This Rule was issued by my learned brother Mr. Justice Charu 
Chunder Ghose and Mr. Justice Buckland calling on the defen- 
(1) (1922) 37 C. LJ. 


f 
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dants appBllants and defendants respondents to ehow cause why the 


decree of this Court dated the 6th July, rgas as mentioned inthe - 


petition should not be vacated or why such other or further orders 
should not be passed as to this Court may seem fit and proper for 
the reasons stated in the application. The facts of the case are 
briefly as follows : The petitioners who have’ obtained this Rule 
brought a suit for recovery of Khas possession against a number of 
defendants one of whom was named Dolegobinda, This -suit was 
dismissed, But the plaintiffs appealed to the District Court and 
on the 31st October, 1922 this appeal was decreed in favour of 
the plaintiffs. 

On the goth. December, 1922, a second appeal was filed to this 
Court by all the defendants among them was the aforementioned 
Dolegobinda. On the rst October 1923: Dolegobinda, who 
was one of the appellants, died. No ' attempt was made to 
bring his heirs on the record in his place, Neither does it 
‘appear that the Court knew of his death at the time of the 
hearing of this appeal. There were twenty-eight respondents to 
this appeal. This is perhaps the reason why the fact was lost 
sight of. This appeal was heard by Mr. Justice Newbould and Mr, 
Justice Graham on the 6th July, 1925 and it Was ordered that the 
appeal should be remanded to the lower Court for a rehearing of 
the case. The appeal was heard and decided on the 17th July, 
1926 by ‘the District Court in favour of the defendants, The 
plaintiffs then filed a second appeal to this Court making Dole- 
gobinda the dead manea party having now discovered that Dole- 
gobinda died before the decision of the remand order the plaintiffs 
have now come to this Court and have obtained this Rule to show 
cause why the order of remand of this Court dated the 6th July, 
1925 should not be vacated or why such other or further orders 

. Should not be made as to this Court may seem fit and proper. 
Itseems to usthat itis not opento us in this Rule to vacate the 
order passed by Mr. Justice Newbould apd Mr, Justice Graham, 
The proper procedure 4o follow is the one which was described 
by Mr. Justice Mookerjee in the case of Adul Asts and others v. 
Lakhmi Chandra Majumdar and others (1), namely, that the papers 
of this case should now be placed befofe Mr, Justice Graham for 
orders, 

In accordance with the above direction the rule was placed for 
hearing before Graham J. 

Babus Panchagan Ghose and Durgadas Roy for the Petitioner, 


(1) (1922) 37 C. L. ]- 394 


a6 

eur 

.1988. 

a 
<Mpktaram Rakhit 
-Gompnta Nishato. 

February, {7s 

oo. 


THE CALCUTTA: LAW JOURNAL, _ [Von XLVII. 


(Mr. Dwarka Nath Chakravarty with Babs Fanindra Nath Das 
for the Qpposite-party. - . 

Grahhm J :—This Rule was issued aig upon the opposite 
parties to show cause why the decree of this Court made by Mr. 
Justice Newbould and myself on the 6th July 1923 should not be 
vacated or such other order made as might be- deemed fit dnd 
proper. The Rule came before my learned brothers ‘Cuming and 
Mukerji, JJ., who inə their order dated the ryth February last 
expressed their opinion that it was not open to them to'vacate the 
-deoree, and that the proper procedure to follow in the circumstances 
was the procedure described by Mr. Justice Asutosh Mooketjee in 
the case.of Addul Asis and others v. - Lakhmi Chandra Majumdar, 
and others (1), namely that the case should be placed before me 
for orders, ° po 
¿© At the outset of the argument before me Mr. Chakravarti on 
behalf of the "opposite parties raised the question whether Į had 
jurisdiction to hearthe Rule without àn, order from the Chief 
justioe,aüd suggested that the formal orders of the Chief Justice 
should be obtained, The matter was. accordingly referred to the 
learned Chief Justice who intimated that there is no need of any 
further order.’ It may be taken therefore that the order passed by 
Cuming and Mukerji, JJ. is correct and that there is ho substance 
in the objection as to my jurisdiction. 

‘e The facts out of which this Rule has arisen are shortly bass: 
The petitioners brought a suit for recovery of Khas possession of 
certain plots of land against a number of defendants, one of whom 
was named Dolegovinda. That suit was dismissed by the Munsif 
on the 13th May 1922. The plaintiffs appealed to the -District Judge 
and on the 31st. October 1922 the appeal was decreed in favour of 
the plaintiffs, On the aoth December” 1922. a second appeal was 
filed in this Court by the defendants among whom was the afore- 
mentioned Dolegovinda, On the 1st October 1923 Dolegovinda i 
died, ‘No steps were however taken to ‘bring his heirs on the 
fecord in his place, and the fact of his death was not known to this 
Courtat the time of'the hearing of the appeal. The result of the 
appeal to this Court was that the case was remanded to the lower 
Court for re-hearing. Thereafter the appeal was reheard by the 
, District Judge onthe 17th July r926 and decided in favour of the 
* defendants, The plaintiffs then filed a second appeal to this Court 
making Dolegovinda a party, Having now however, as they alldge, 
discovered that Dolegovinda died before the remand. order‘by this 
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Court, the blaintiffs: applied for and obtained. this Rule om the 


ground already stated, 

It has been urged on behalf of the petitioners that the decree 
being in favour ofa dead person to wit the said deceased Dole- 
govinda: is -a nullity, and that- - the appeal was improperly 
constituted, 

- On behalf of the ‘opposite parties Mr. Chakravarti urged tbres 
Saints firstly, that the application is misconefived, and that the 
decree passed by a division bench of this Court can only be set 
aside.or altered on an application: for review, secondly, that the 
petitioners were well aware ‘of the fact of Dolegovinda’s death-on 


‘the rath January 1925, and that notwithstanding that knowledge 


when after the.remand they were appellants in the Court of afpeal 
below they took no stepi for substitution ; third and lastly, that the 
matter is now pending in second appeal No. 2232 of 1926 filed in 
this Court on the 8th November 1926, in which the heirs of Dole- 
govinda have been added as respondents, and that, that being so, 
any question as to the effect of the remand by this Court can be 
decided in that appeal. 

In my opinion these contentions on behalf of the opposite 
parties are well-founded and must prevail. In the first place the 
matter is one which must be dealt with on the footing that it comes 
under Order 47, rule 5 of the Code of Civil Procedure. As an 
application for. review it is hopelessly out of time, dnd ‘inasmuclf 
as the petitioner were well awàre.even before the hearing of the 
second appeal in July 9&5 that Dolegovinda was dead, and that 
knowledge has not, as they allege, only recently' come to them, 
there can be no question of extension of the period of limitation. 
When the second appeal was before -this-C ourt it was no doubt the 
duty of the defendants appellants to make the substitution but that 
ould not, asit seems to me, absolve, the plaintiffs from the duty 
of bringing to the knowledge of ‘the Court the fact, which was 
known to them, that one of the plaintiffs (defendants ? ) had died, , 
BO as to secure proper representation of the parties in ‘the 

UAS to ‘the second contention it is conclusively established by 
ithe affidavit iv reply that the petitioners were all along fully aware 
of the death of Dolegovinda. On the rath January 1925 after they 


had obtained their decree in the lower appellate -Court and.during 


the pendency of the second appeal (No. 481 df 1923) in this Court 
they instituted a suit. for. mesne profits in the Court of the Subor- 
dinate Judge of:Bankuf& making Bipini Mahatani defendant No. 17 
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in the said suit ofi the death of Dolegovinda Mahato, 'as hjs sole 
heir and, widow. Itisidle for them therefore now to pretend 
they were not aware of this fact. 

Finally as Dolegovinda's heirs have been added as respondents 
in the second appeal (No. 2232 of 1926) now pending in this Court 
any question as to the effect of the remand by this Court can be 
if necessary considered in that appeal, The learned vakil for the 
petitioners conceded that this is so. 

For the reasons stated I am of opinion that this application is 
misconceived and wholly devoid of any merits. The Rule is 
accordingly discharged with costs which are assessed at 3 gold 


mohurs, 
. 


D, K. R -> Rule Discharged, 


" PRIVY COUNCIL. 


* Present: Lord Carson, Lord Salvesen and Str Lancelot 
Sanderson. 


NAWAB SADIQ ALI KHAN AND OTHERS 


D 


v. 
JAI KISHORI AND OTHERS 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OY 
Oup#] : 


* Minority—Burden of Proof—Morigage eXecuted by minor, a nullity—Minor noi 
estopped—Mukammadan Law—Age of puberty. 

The onus to prove minority Ís on the party who asserts it. '* When a deed is 
executed by a person who elpees himself to be a major at the time of 
execution, a heavy burden rests upon him or his representatives when they 
get up the defence of minority." . 


A mortgage deed executed by a minor is a nullity, and incapable of foynding 
a plea of estoppel. 

Under the Shiah law, in the case of females, the age of puberty is nine.? 

*See Tyahfi's Muhammedan Law, 1st edition, page 56.—X. J. Re 
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Appeal from a judgment and decree dated the 27th May 1925 
of.the' Caut of the Judicial Commissioner of Oudh which 
reversed a judgment and “decree dated the goth April? 1924, 
of the Subordinate Judge of Lucknow. 

The material facts of the case appear sufficiently from the 
judgment. . : 

Dunne K. C. and Rustomji for the Appellants, T 

De Gruyther K. C. and Dude for the Respotdents, 

Their Lordships’ judgment was delivered by 


Lord "Salvesen. This is an appeal from a decree of the 
Judicial Commissioner of Oudh, dated the 27th May, 1923, 
reversing a decree dated the goth April, 1924, of the Subordi- 
nate Judge of Lucknow. 


The first respondent who alone appeared in the appeal is 

the mortgagee undera mortgage dated the 18th April 1998, 

and the appellants are the representatives by succession br pur- 

chase of two persons named Baquar Ali Khan and Ali‘ Ahmad 
Khan, ! 

The mortgage was executed by the two persons last mention- 

ed in security of a gum of Rs. 7,000 loaned by the nfortgagee for 

..A term of five years in the first instance and bearing interest at 

the rate of r4 annas per cent, per mensum, [tis in the ordinary 


form, and provision is made for interest being accumulated at, 


éómpound rates id the event of non-payment, and for the period 
of payment of the principal sum and interest being extended 
beyond the stipulated period in the option of the mortgagee. 


The mortgagors wete two of the family of a certain Qasim 

* Ali Khan originally the zemindar of the village of Jamwasi and 

the owner of certain other herflable properties. Qasim Ali Khan 

had as far back as the year 1892 executed a deed of gift in favour 

of his: wife, Mussamat Rais-un-nisa, of the entire village of Jam- 

wasi, and on the roth August, 1899, he executed another deed 
of gift in her favour of his house property in Lucknow. 


On the arst June, 1902, the in her turn gifted the village 
Jamwasi and the house property to her ` three sons ard one 
daughter, excluding, however, from the "gift the sir lands ir the 
village, extending to some 27 acres or thereabouts. From that 
time onwards the four children, who were described as minors in 
the deed, were registered as the proprietors 'of the properties in 
question. "They remained in the peaceable occupation of the landa 
until the present suit Was started in 1923, in which the plaintiff 
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(now the first respondent) sought a decree for Rs. 32,632-7-9, and 
in default of payment, sale of the lands mortgaged in her favour. ` 

The case has been decided on the issue whether the two mort: . 
gagors were minors at the date when they executed the mort- 
gage in question. On this question of fact the Courts below 
have differed. Thé Subordinate Judge held that the executants ` 
were minors on that date, but his judgment was reversed by the 
Court of the JudicialeCommissioner. Their judgment-is summed 
up in the following passage :— i 

* We have given our careful attention to all the evidence which 
weighed with the Court of trial, but we are not satisfled that the 
two executants were minors at the time of execution. On the 
contrary, we think it is quite probable that they were majors, 
This finding of fact is sufficient to dispose’ of the appeal, and it 
becomes unnecessary to consider the questions oflaw which would 
arise if we were to find in fact that the executants were minors," 

"tis noteworthy that the learned Judges did not consider 

themselves in a position to affirm that the executants of the mort: 
gage were in fact majors at the time of its execution, and it may be 
inferred from this that the judgment really proceeded on the foot- 
ing that the appellants had failed to discharge the onus of proof 
which the Court held rested upon them. " 


Their Lordships are in agreement with the learned Judges when 
they say: “ Where a deed is executed by a person who alleges 
himself to be a major at the time of execution, a heavy bürden 
rests upon him or his representatives whene they set up the defence" 
of minority. If, therefore, the case depended upon the oral 
evidence alone, they would not have been disposed to hold that it 
was so convincing as to entitle the appellants to a finding in their * 
favour. But the documentary evidence which the appellants have’ 
adduced and the proceeding, instituted in relatiqn to the two; 
mortgagors, Baqar Ali Khan and Ali Ahmad Khan, are so 
weighty that, if they stood along and were unchallenged they 
would conclusively establish the fact of minority. The first docu-: 
ment isa deed'of gift dated arst June, rg0a,in faveur of her 
four children by their mother, who is therein described as aged- 
about 28 years, and the Tour children are described as minors. 
Taking the age as approximately correct, Rais-un-nisa would be, 
born in or about the year 1874. Following on this deed, Qasim 
Ali Khan, on the 14th February, 1903, presented an. application: 
for guardianship of his minor children, In this application, as. 
réquited by the Act, he set forth the dates of birth of the four. 
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children in question, Baqar Ali Khan is stated to have been born 
on the ‘tzth Februáry, 1891, and Ali Ahmad Khan on the 19th 
December, 1892. The ground of the application Js that the 
"applicant being the father is the natural guardian of the minors 
and has no interest adverse to them and ‘that he had transferred 
the propetty mentioned to the minor subject to a prior charge 
which he wished to pay off by a’ sale of a portion of the property. 
It is not strictly correct that the father had transferred the property 
to the minors directly for it was transferred* by his wife to them ; 
but he had originally been the owner and had made her the gift 
which she was able to pass on to her children. Their Lordships do 
not attach any importance to this inaccuracy, The application was 
' granted, and on the gth November, 1903, a certificate was issued 
- by which, Qasim Ali Khan was appointed guardian to the*persons 
. and property of his four children during the period of their 
minority, to wit, until the 11th February, 1912, in the case of Baqar 
Ali Khan and the 19th December, 1913, in the case df Ali 
- Ahmad Khan. . 

Qasim Ali Khan seems to have managed the property for 
séveral years without requiring to make any application to the 
District Judge. On the 28th November, 1907, however, in 

' consequehce of the marriage of his eldest soh, which had already 
taken place, he applied for the sanction of the Court to pay the 
expenses incurred to the amount of Rs. 1,580-8, and to charge 
the same against the property of the minor. The age of Bagår is 

. stated to be approximately 16 years according to the certificate of 
guardianship. His next application, of date the 7th November, 
1908, in the suit of guardianship, was one to authorise him to 
tesign the office of guardian. Qasim Ali Khan was permitted to 

- resign, and on the 16th November of the same year Rais-un-nisa. 

his wife, applied to be appointed guardian in his place. In this 
application the dates of birth of her children are stated in accor- 
dance with the certificate, 

An order was made grantipg the application, and on the roth 


December, 1908, thè certificate of guardianship was issued in ' 


- favour of Rais-un-nisa. It*wil be observed: that’ these last men- 
tioned: proceedings took place after the mortgage *had been 
executed, xs . 

ə In May, 1909, the Court of Wards assumed the charge of tke 
persons and property of the minors under the Court of Wards Act. 
Notification in the United Provinces Gazette was duly made on the 
arst May of this fact. The Deputy Commissioner of Bara Banki 
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was put in charge, and although there is no evidence on the sub- 
ject it may be assumet that this was done at the instigation of one 
or both of the parents of the alleged minors. He, in fact, lodged 
certain objections in a suit which had been brought to charge the 
sir lands which had been transferred to the minors at the same 
time that the mortgage in question was executed with a view to 
protecting these lands in their interósts from being charged with a 
debt of'Rais-un-nisa, He failed in his objections on the ground 
that the alleged purchase by the minors was a simulate transaction 
and that the property really belonged to the mother,:who was the 
débtor. Incidentally it may be mentioned here that the major part 
of the sum borrowed from the mortgagee was ostensibly applied in 
order to meet the purchase price, Rs, 4,000, ofthe sir lands that 
then stóod in the name of Raisun-nisa's agent, As these lands 
were subsequently disposed of by her, the mortgagors derived no 
benefit from the alleged purchase, and the remainder of the loan 
was applied in payment of debts due by Qasim, 

The pogition of matters accordingly at the date when the mort- 
gage was granted was that Baqar Ali Khan and Ali Ahmad Khan 
were still, on the face of the Court records, under the guardianship 
of their father as minors, the age of majority being a1 according 
to the law applicable where there has been an “appointment of 
guardian, Baqur Ali Khan, according to the certificate, would then 
be 17 years of age and his brother r53(. They were accordingly 
disqualified from acting except through their guardian, and in the 
mortgage no reference is made to the fact of guardianship. The 
proceedings which related the registratidn of the mortgage 
indicate that it was assumed that the ordinaty age of ‘majority, 
18, was the only one with regard to which the Registrar had to 
satisfy himself, Had the certificate of ‘guardianship been brought 
under his notice, it is reasonably certain that the transaction would 
not have been completed: ‘bhe proceedings which were taken 
after the mortgage itself was granted contained a re-iteration. both 
by the appellants and by the Deputy Commissioner that all the 
children of Qasim Ali Khan were still in minority, 

In their Lordships’ view this evidefice is sufficient to satisfy 
the ous bf proof which rested upon the appellants in the first 
instance. The first respondent, however contended that the pro- 
ceedings of Qasim Ali Khan in getting himself appointed guardian 
in 1903 were part of a fraudulent scheme on his part to secure tpe 
management of the esfates which had been transferred to his child- 
ren for a longer period than would fall to him as their natural 
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guardian. Her case is that he' deliberately underestimated the 
ages of the ehildren by from five to six years for this purpose, and 
they have led some evidence to show that the marriage of Qasim 
Ali Khan and Rais-un-nisa took place as early as 1883 dr 1884, 
This would make the eldest child of the marriage born when the 
mother was only 934 or ro years if the statement of her age in the- 
deed of gift and consistently repeated thereafter was approxi- 
mately correct. . 
Their Lordships are unable to discover any emotive that Qasim 
Ali Khan had in 1903 for wilfully misrepresenting the ages of his 
children. If there was a fraudulent scheme on his part ‘to do so, 
his wife Rais-un-nisa must also have beena party to it. The pro- 
perties in question were already protected against Qasim’s obliga- 
tions by being vested in his wife, and the only effect of her teans- 
ferring the properties to his children was to make it impossible 
for Qasim to exercise the same control over them as he might have 
done by influencing his wife. There is nota trace of evidence 
that Qasim Ali Khan was embarrassed in 1g902,-and assuming that 
he acted in good faith in presenting the application for guardianship, 
he and his wife would probably be the only persons who had 
knowledge of the dates, whether approximate or otherwise, of the 
birth of their children. It is not until 1908,-when the mortgage 
was executed, that any fraud can be attributed to Qasim Ali Khan, 
and even then, if the first respondent's statement is correct that his 
two sons were both young men of 21 and upwards, the only thing 
that can be attributed to him was that he had unfairly induced his 
two elder sons to pledge their share of the properties which they 
had received originally by gift from him through their mother for 
payment of his debts: This would not be a fraud upon the mort- 
gagee at all, The most probable explanation of the mortgage being 
effected was, in their Lordships’ opinion, that Qasim Ali Khan 
thought that by concealing the guardianship proceedings from the 
mortgagee and passing off his sons as majors of 18 or upwards he 
could induce the mortgagee to furnish the, money which he then 
required to meet his liabilities" without affecting the rights of hi 
minor children in the family estate, That was no» doubt a fraud 
upon the mortgagee, but it affords an intelligible motive, for the 
execution of the mortgage. This theo», however, postulates that 
his two sons were still below 21 years of age, otherwise his schemes 
would have failed to have the effect which he no doubt desired of ° 
profbcting the estate for them while at the. same time obtaining 
the money he urgently required for his own purposes. It cannot 
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reasonably be held to affect the Jona’ fides of the statements made 
in rgo3 when the application for guardianship was made, ° 

The only part of the oral evidence which has caused their 
Lordshipf some difficulty is that of Mohammad Jafar Husan Khan, 
who produced the nikahnama of the marriage of his son with the 
only daughter of Qasim, which took place on the zath November, 
1903. He states that at that time his daughter-in-law was 15 years. 
old and that after 134 years she gave birth to a daughter, After 
an interval of ao years this evidence cannot be held to be conclu. 
sive asto the age of the daughter-in-law or as to the period that 
elapsed before her first child was born. The Mohammedan age 
of puberty is nine, and a nikahnama might well be executed some 
considerable time before the girl went to her husband, Evidence 
leadipg to an exactly contrary conclusion is given by Abbas Mirza 
for the appellants, who impressed the Subordinate Judge favourably. 
While it is impossible to reconcile the statements of the witnesses; 
allowance must be made for the lubricity of testimony depending 
upon redollection extending back for long periods, and such evi- 
dence is dlways far less reliable than contemporaneous statements 
such as those made by the parents of the parties in this case 
without, as their Lordships think, any possible motive for mis- 
representing the facts, 


Their Lordships are the more disposed to reach the same 
decision as the Judge of first instance because of the delay that 
has taken place in bringing this suit, For 15 years the mortgagee 
appears to have made no claim for payment of interest or repay- 
ment of the capital sum advanced. No» doubt this is not an 
unusual feature where money is advanced on a mortgage with the 
ultimate object of the mortgagee acquiring the lands hypothecated 
by suddenly putting forward a claim of such magnitude that it 
almost necessarily involves a sale. But the present case is rather l 
special inasmuch as the intervention of the Court of Wards involved, 
a degree of publicity which, ifit came, to the knowledge of the 
first respondents adviserg might well have ‘suggested to them ‘the 
“desirability of postponing any demand.  Fwrther, the evidence of 
the respondents first witness that he had told the mortgagee’s 
agent atthe time of the execution of the mortgage that.the mort- 
gagops were in fact minors *was allowed to remain uncontradicted, 
although this agent or the mortg agee herself might have gone 


* into the box, Be this as it may, the long delay has, in fact, 


deprived the appellants of the direct evidence of three of the 
Principal witnesses on whom they could have relied, viz., the 
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father and mother of the mortgagors and their eldest son, all of 
whom werd dead before the suit was brought, while the other son 
had ceased to have any interest in the properties hypothecated 
as he had sold his share for what appears to have been a full 
price, . 

On the whole matter, their Lordships are of opinion that the 
. Subordinate Judge came to the’ right conclision. The fact of 
minority being established at the date of the execution By the 
mortgagors of the deed founded on is sufficient for the decision 


of the case ; such a deed executed by minors being admittedly a ' 


nullity according to Indian law, and incapable of founding a plea 
of estoppel. : 

They will therefore humbly advise His majesty that the appeal 
should be sustained, and that the suit should be dismissed with 


costs here and below since the date of the judgment of the Subor- 
dinate Judge. f 


Watkins and Hunter : Solicitors for the Appellants. S 
James, Gray and son : Solicitors for the Respondents. < 
K, J. R. Appeal allowed. 
———ÍÁÀ e. 
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Abandonment-—Traasfer of occupancy-holding—Original tenant sub- 
lessee under the transferee ; see Ejectment - ae d 








of holding, when ; see Ejectment 
Abatement, if partial—Test for determination of ups. di dips; 
see Appeal, competency of e ET 
— — — —, order of, if and when decree ; see Appeal ; mein of 
—, partial—Civil Procedure Code, O. 4: R. 4, applicability 
of ; fee Appeul, competency of 
of suit, effect on attachment before draai 3 see * Attach- 








ment before the judgment Em e s.. 
Accomplice, testimony of—Corroboration in material particulas ; See 

Dacoity B E is 
Account books of the Zeniüdar Shorista 3 Evidence Act, sec. 32 sub-sec, 

(2; see Admissibility 2 M79 m ~ 
Act of Legislature, construction of, principle of; see Construction of dei: 

ment. E ae * eee oss T 
—— XI of 1859, Sec.*8 ove " 


—— XLV of 1860, Secs. 302, 326 
—— Act XLV of 1860, Sec. 400 ` ses 
—— XX of 1863, Sec, 14 cia DA tne 
—— X of 1865, Secs. 54, 71 

—— X of 1865, Sec. 269 

—— IX of 1869, Sec. 19 


—— I of 1872, Sec. 11 7 ais " 
—— 1 of 1872, Sec. 30 eae six 


—— lof1872 Secs, 183, 155 and 157 
—— I of 1872, Sec. 159 m 
—-— IX of 1872, Sec. 2 oo 
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—— IX of 1872, Sec. 23 ao dà 
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Act V of 1908, O. 40 VR oe E E se 
~— V of 1908, O. 41 Rr 25, 26 "m wae see $$ 
—— V of 1908, O. 41 R. 33 ` 
—— V of 1908, O. 47 R. 5 kas ses uu sis 
—— IX of 1908, Secs. 6 & 7 i NET e se 
—- IX of 1908, Sec 12, Sch. I Art 151 om 
—— IX of 1908, Sec. 22 ite tee ° 
—— IX of 1908, Sch, I, Arts. 62, 120 ... Soila n E 
—— IX of 1908, Sch. I Art 166 an g E ie st 
——- IX of 1908, Sch. I. Art. 182 (5) es v . «is Tm 
—— XVI of 1908, Sec. 21 e aes 
—— XVII of 1908, Sec. a1  .. oe E s n 
—— XVII of 1908, Sec, 3$  .. E " E ise 
—— VIII of 1914, Secs. 6, 16 x m y 
——- V of 1920, as amended by Acts IX of in and X of 1927, p ica jo 
—— XI of 1922, Secs, 26, 55, 58 See 
~- - XI of 1922 (as amended by Act XXIV of 1926), pm 66, 66A . 
—— XIII of 1925, Sec. 7 E 2s ii eo 
—— XXXIX of 1925, Sec. 263 " ʻi a he 
-— IK B: C, of 1880, Sec, 4 x m ur m 
—— V B. C. of 1897, Sec. 81° n Ve e 
—— ILI B. C. of 1923, Sec. 141 : ee 
—- II B, C. of 1923, as amended by Act Y B. €. “of 1926, Sec. 557 (a), 

Sub.sec, (2) ... te vee ste 


Additions vr alterations, m prior to 1923—Compliance vith 
sub-section (2) of section 557 (a) of the Calcutta Municipal Act—New 
procedure to be applied—Legal proceeding relating to contravention 
of the old Act ; see Demolition order X 

Administrator— Powets of an Executor or Administrator—lndian Sucóession 
Act ( X of 1865) Sec. 289—Hindu Wills Act (XXI of 1870) section 2— 
Alienation—Bohafide transferee when protected —Hindu Law—Daya- 
bhaga Sckool—Permanent lease by Hindu widow not as administratrix 
but as heir~No legalenecessity— Lease, if valid and binding on the 
estate. 

Before the passing of the Probate ant Administration Act an administrator 

. acting under the Hindu Wills Act had the same authority as an executor 
under section 269 of the Indjan Successien Act ‘which was made appliga- 
ble to Hindus by section 2 of the Hindu Wills Act. 

The powers given to an exegutor under section 269 of the Succession Act of 
1865 were for the purposes of conversion of the testator's, estate .into 
money, for the payment of debts:to thg creditors and for the facility of 
diversion of the legacies. The powers granted under that Act were the 

e same, for all cases of administration— whether the testator died aftfr 
leaving a.will or intestate. 

Where it is clear that no debt has to be paid ‘and no legacies. have to be 


divided an Administrator cannot have unlimited power of sale for his own 


purposes. . i4 E 
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Administrator—(Conja.). 

An executor or administrator does not appear to have according to the law 
an absolute power to dispose of the property of the deceased if it is not 
necessary for the purpose of administration of the estate, but a bonafide 
Purchaser may be protected in «certain cases where a transfer is not for 
that purpose. 

The principle that where vendors do not describo themsélves as adminis- 
trators but as heirs it will not affect the sale is applicable -only to the 
case of bonafide purchasers who had no knowledge or notice that the 
monéy was to be applied otherwise than for the payment of the testator's 
debts. 

B, a Hindu governed by the Dayabhaga School of Hindu Law died leaving 
a widow him gurviving, Before his death B executed a will on the 28th 
July 1874 by which he had appointed several executors. All the executors” 
having renounced the executorship, the widow applied for letters of 
administration with the copy of the will annexed which was granted to 

“her on the 8h February 1875. On the 6th May 1879 the widow executed 
two permanent leases in favour of one’G the predecessor-in-interest of 
the defendants 7 to't5 not as administratrix but as widow and heir of B, 
There was no debt to pay of the testator. The lessee had no knowledge 
that letters of administration had been granted to the lessor. "There was 
clear notice in the lease to the, lessee that the money was required for 
purposes quite different from what it was the duty of the lessor to perform 
as &dministratrix. There was no legal necessity for such alienation. 

Held, that the leases were not binding on the estate left by B. 


Annad#Bandhu Das v. Ambica Charan Bhattacharyya 2: 569 
Administrator acting under the Hindu Wills Act, authority of; see 

Administrator ... ove - e T 569 
Administrator’s power of sale ; see Administrator he a 569 


Admissibility—Eocidesce— Fama Wasil Baki and other mes — Bnidence 
Act (I of 1872), Sec. 32(2)— Entries made in ihe absence and assent ef. 
tenant— Weight to be attached to estries—High Court in second appeal, 
when can interfere, 

In an application under section 105 of the Bengal Tenancy Act for settle. 
ment of fair and equitable rent, the > landlord to rebut the presumption 

arising under section 5o sub-section (2) of the Act, tendered „in evidence 
certain account books from their Sherista, namely Jama Wasil Baki 
Jamabandi, Sheha and Karcha papers, which relate t the year 187a and 
onwards : 

Held, that the entries in those books were admissible in evidence without e 
corroboration «ander section 32 sub«sectifn*(2) of the Evidence Act 

Merely because such papers are not corroborated or merely because they 
were prepared in the landlord’s office in the absence of the tenants is not 

e a sufficient ground for refusing to attach any value to the entries in these 
books as evidence. 

The weight to be attached to the entries in those account books ewas a 
patter to be determined by the tribunal whose daty it was tó'take them 
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into consideration and in second appeal if it was clear that the lower 

appellate Court under a proper appreciation of the law material to the 

matter in hand had come to a finding of fact upon the issues as to whe- 

ther the entries in these account books outweighed the evidence of the 

Dakhilas produced by the tenants or not the High Court would not inter- © 

fere with the finding at which the lower appellate Court arrived. 

Mon Mohan Pandey v. Hari Nath Chaudhury ui - 457 
Adverse possession—LExclusive possession by one member of the family for 

and on behalf of the family gensrally—Title under the Statute of 

Limitation, ? 

Where under the substantive law governing the parties, there is no indivi- 

dual ownership in land, the title to which is vested in the family, and the é 

hoad of the family for the time being is a guasi trustee for thè members 

thereof, no title to the land can bo acquired under the statute of limitation 

by mere length of possession. The party in possession (that is, the head 

of the family) is, in contemplation oflaw, holding for and om behalf of 

fhe family, and not on his own sole accoumt, On his death, if one of his 

song gets into possession, he too must be deemed to haye got in consis- 

' tently with a rightful title, that is to say, on behalf of his brothers and 
sisters and the family generally. Exclusive possession by him does not, 
therefore, confer on him a title under the statute of limitation. 


Suimonu v. Disu Raphael an MS cuam sas " 333 
Age of puberty of females—Shia Law ; see Minority |... os m 638 
Agreemént, construction of—Surrounding circumstances, parties, subject 

matter, apparent purpose and object and provision ; see Construction ... 327 
—— —— ——, provisions of, construction of—Same meaning, if to be Pres to 

expression in every part ; see Partnership T * a95 


Agreement for mértgage—Indian Evidence Act (I of 1872 3i Sec. 159— 
Document not produced within proper time, available for refreshing 
memory of wliness—Specific performance of agreement for morigage— 
Bguitable relief—High rate of interest—Compound interest, when 
allowable. * * 

For purposes of section 159, Indian Evidence Act, 1822, itis not requisite 
that the writing used to refreshethe memory of a witness should have been 

i admitted in evidence, Accordingly, a document not produced in Court 

within the proper time and, in conseguence, rejected as evidence under 

the provisions f O. 13, R. 2, Civil Procedure Code, may neverthfless be 
referred to by the party producing it or his witngss to refresh his memory 
if the document is otherwise within the purview of section 159 of the 

Evidence Act, “The weight of [he evidence, the objection to the docu- 

ment upon the ground that its not having been produced at the proper 

time rendera its authenticity the subject of suspicion, and all other 
grounds upon which a document can be successfully impeached still 
remain open, but refusalto permita man to refresh his memory bye 
proper | relevant contemporaneous documents might lead to a grave 
injustice.” e 
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Agreement for mortgage—(Conit.). 

Where by an agreemeftt fora mortgage dated the sth February 1921 the 
defendant agreed to grant a mortgage of his immoveable property for the 
true amount of his indebtedness to the plaintiff, the Privy Council held 
that the property being identified and the terms of the loan being fixed, 
the document of the 5th February constituted an’agreement which equity 
would enforce, unless there were circumstances which the Court would 
consider sufficient to justify the ynqualified refusal on the defendant's 
part to carry out its terms. The plaintiff having brought a suit to obtain 
this equitable relief, their Lordships came to the conclusion that there 

* . was a valid agreement charging the property with whatever sum was 

actually due to the plaintiff, together with interest at the rate provided 

e for in the agreement, and that a proper mortgage ought to be executed to 
carry out thesesterms. 

The agreed rate of interest may be high but it will not be disallowed by the 
Court unless there is evidence to show that in the circumstances the 
agreement as to interest was so unconscionable that effect ought not to be 
given to it. ‘Rate of interest must vary with the risk run,” and in con- 
sidering the questiog of risk the Court should take into account (ister 
alia) the financial condition of the debtor and the rate of interest he has 
hitherto been paying : . 

Held, under the circumstances, that interest at 21 per cent per annum on a 
mortgage security, was nbt excessive. «See section 3 of the Usurious 
Loans Act, 1918). 

Compound interest, unless agreed to, cannot beallowed. Jewan Lal 
Daga v. Nilmani Chaudhuri S - id s 

‘Agreement for mortgage, ifcan be enforced—Refusal to carry out its 

* terms—Equity ; see Agreement for mortgage — .. 

Alienation, necessity for, by Hindu Widow—Mortgage by Hinda Widow— 
Income from lands hardly sufficient to meet the ordinary expenses of the 
family—Marriage of daughters ; see Hindu Law... — 

by Hindu Widow, necessity for—Marriage of daughter ; see Hiodu . 
Law nee aoe e "nm TM 

Amgaon Zemindari, if impartible estate ; see te Impartible estate ... ve 

Amount, assured, payable, if assets of the deceaged ; see Sult, if maintain- 





able sie ove ors "T m m 
Anclent window, obstruction to —Possession, severance of; ; see Easement 
Appeal—App?llate Court directing complaint to be made under section 195(i) 

(c) of the Code of Criminal Procedure ; see Appeal, ijmaintainable w. 
—— — Ceunter cases —Áppellate Court, duty of — Procedure. 

The duty of an appelfate Court in trying two qpunter cases in each of which 
the accused wert convicted, is to keep each appeal absolutely separate 
and to deal with it on its merits, confining itself to the evidence given in 

e that case and in that alone. 

Where an appellate Court tried two appeals brought by accused persons in 
two counter cases heard together as one case and made up its mind that 

. there were two contradictory stories and having found that of twp stories, 
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'Appeal —(Con:d.). 
one was true and hence the other not, allowed one of the appeals and 
dismissed the other : 

Held, that the procedure adopted was bad. Doat Ali (alias) Sheikh, 
Deoat Ali Sarkar v. King-Emperor " T 

————Criminal Procedure Code (Act V of 1898), Secs, 3067. 307—High 

Court, when can interfere—Judge in doubt, accepting the’ majority 
verdict — Fudge, if bound to refer. . 

When a case is tried with the aid of jury, the right of High Court to intet- 
fere is limited to a case where there has been misdirection ona point af 
law or when the High Court is satisfied that the jury must have misunder- 
stood the Judge’s direction upon a point of law. 

The learned Sessions Judge said that if he had been a juryman, he would 
have been in favour of a verdict of not guilty but he accepted the verdict 
of guilty by the majority of jury and did not refer the case to the 
High Court : 

Held, that it was not imprope: for the learned Sessions Judge to pass order 
without referring the case to the High Court. Y 

7 That the High Court could not enquire into the question whether or not the 
learned Judge ought to have been of opinion that it was necessary for the 
ends of justice to submit'the case. 

That the learned Sessions Judge’s view as to tke desirability of referring 
the case te High Court was final, 

It is no necessary part of the function of the TA to have an opinion of his 
own about mere questions of fact and to assert it. His power only arises 
when having an opinion contrary to that of the jury, he thinks that, it is 
necessary for the ends of justice to submit the case to the High Court and 
this power should always be exercised with due regard to the fact tbat 
the constitutionaltribunal to decide questions of fact is the jury and not 
the Judge, Bepin Chandra Mandal v, King-Emperor .. sn 

— -— Order of remand ultra vires—Inherent power—Civil Procedure Code 
(Act V of 1908), Secs. 100, 151, O. 4f, R.23--Order purporting to be 
passed under O. 41, R.«23 Civil Procedure Code. 

Per Curias : Where the learned Munsiff who tried the case, did not 
determine the case upon a prelimihary issue, but heard and decided the 
suit on the merits, an order of remand could not validly be made by the 
appellate Court under O. 44 R, 23 of the Code of Civil Procedure, and 
no appeal lay from such order of remand, if made. 


A Court ought not to mak@ use of the inherent jurisdiction with which it is 
ánvested in circumstances to which the provisions of the Code of Civil 
Procedure are applicable, ee : 

Where the order of remand was made without jurisdiction, the High Court 
treated the memorandum of appeal as an application to the Court to 
revise the order under section 135 of the Code of Civil Procedure, 


Per Page, $: Anappeal does not lie from an order of remand if ultra 
* 
vires and not a Jlecree, though it purports to be made under O, 41. R. 23 
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Appeal—(Conid.). 
of the Code of Civil Procedure. Banka Behari Deb v. Birendra 
Nath Dutt... ` ae s 4s i Ae 
——~Remand—Civil Procedure Code (Act V of 1908), O. 41, Rr. 25, 26— 
. Appellate Court, final decision g/—Provious decision in remanding a 
case not conci isive— Divisions Bench of High Court, jurisdiction of— 
Landlord and tenani—Etmam tenure of Chittagong—‘ Permanent, 
heritable and transferable'——PPerumption of fixity of rent—Bengal 
Tenancy Act (Act VIII of 1885), section 7— Liability to enhancement. 
An ordet of remand made under Order 41 rule 25 of the Code of Civil Pro- 
` cedure decides nothing and the reasons that the Court gives for its 
support are given merely for its own conveniences for the purpose of 
the determination of the appeal under Order 41 rule 26, and for helping 
the lower Court to proceed rightly in carrying out the order. Thé 
appellate Court—either the same or differently constituted—when deter- 
mining the appeal finally bas jurisdiction to go back on the views as 
expressed on* the order of ramand passed under Order 41 rule 25. It 
will fail in its duty if it persists in those views though satisfied that they 





. are erroneous. . 
A finding or decision of a Division Bench of the High Court in remanding a 
case under Order 41 rule 25 is not conclusive between the parties to the 
appeal and can be reogened at the time of final determination of the 
appeal. : t 
No presumption of fixity of rent in favour of the tenant can arise from the 
fact of a tenure e. g., etmam tenure in Chittagong, being permanent, 
heritable and transferable. 

, An etmam tenure in Chittagong which has not been proved to have existed 
from the time of the Permanent Settlement is excluded from the opera- 
tion of section 6 of the Bengal Tenancy Act and its. rent fs enhancible 
under section 7 of the Bengal Tenancy Act. Upendra Lal Gupta v. 


Jogesh Chandra Roy ... x si 


—— ——À^ entertaining of—Express provision of law ; see Second appeal Ae 
————, if lies— Order of remand sltra vires—Remand Order purporting to 
bà made under ©. 41 R. 23 of the Code of Civil Procedure; see 
Appeal E to «e + 2 eee vee aes 
——-——, if lies-— Remand order—Deciding suit on merit ; see Appeal ous 
—---—, i mainicinable—Criminal Paxedure Cade (Act V of 1898), 
Secs. 476B, order under—Sanction to prosecute —Furisdictton—Revision 
— Civil Procedure Code (Act V of 1908), Sec. 115. e 
Where a Munsiff in, an application for an order directing that a complaint 
should be made to a Magistrate againstgtiee present appellant, held that 
he had no jurisdiction in the matter, as he was not the Court referred to 
in setion 476 of the Code of Criminal Procedure, the alleged offence 
being not committed in or in relation to a proceeding in his own Court, 
but recommended the petitioner in his Court to move the appellate Court 
for the order,and the District Judge on appeal under section 476B, 
without entering into the question of jurisdiction of the lower Court made 
e 
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‘Appeal—(Conid.), 
an order directing that a complaint should be made against the petitioner 
for an offence under section 195 (i) (c) of the Code: 

Held, that no appeal lay to the High Court against the order of the District 
Judge. 

That the order of the District Jùdge was revisable under section 115 of the 
Code of Civil Procedure on the ground of error with respect ¢o jurisdic- 
tion and procedure and material irregularity depriving the appellant of 
*his right of appeal. Kanai Lal Saha v. Makhan Lal Saha X 

— —— , test for. determination of competency of, after partial abatement , 
see Appeal, competency of.. - " s 
—— — against an order of assessment of annual value of the disessncis 
property by Small Cause Court Judge to High Court, nature of ; see 
Municipal Appeal ids 2x ees 
against order of Appellate Court rae. to enterlain an appeal 
under O. 41 R. 1g of the Code of Civil Procedure— Appeal against 
decree 3 see Second appeal s s AT 
= ——- to Privy Council—Power of making interlocutory don by jones 
Courts ; see Receiver, appointment of at 





Appellate Court, duty of, in trying two counter cases ; see Appeals e 
— ; duty of*-Legislative definition of ‘attestation’—Decree 
before the passing of—A mending Acts ; see Mortgage E m 


Appellate Court, how to decide a case ; see Ejeetment ° a 
Court, if can afford relief to a party on the basis of altered cir- 
cumstances ; see Ejectment s eee ons - 
Appellate Court acting under section 476B Criminal Procedure Code, 
directing complaint to be made under section 195 (i) dn of thé Code, 
if revisible ; see Appeal, if maintainable 2r ose 
Court edirecting complaint to be made under section 195 (i) 
(c) of the Code of Criminal Procedure; see Appeal, if maintainable... 
Court in finally determining the appeal; if can go back on 
views expressed on the order of remand ; see Appeal we 
Court to afferd proper opportunity to appellant to cure defect — 
Security for costs of appeal—Security bond not properly executed—Fail- 
ure of justice ; see Security , si ià 
Application for vacating the previous decree and iris of ied of the 
High Court—Death of one of the defendants appellants pending second 
appeal- No spbstitution of legal representative—Ignorance—A ppeal 
heard and case remanged—Second appeal by plaintiff ; see Procedure ... 
in execution proceeding—Civil Procedure a Ò. 9, if appli- 

















— 





* cable 3 see Inherent power ea sae -T 
Approver, evidence of, on point not Lo robe A Sanobar 
in some points ; see Dacoity E m 


Assessment— The Cess Act ax B. C, ef 1880), Sea 4—Cultivating Raiyat, 


meaning of—Rent ‘ sot exceeding one hundred rupees’, whether refers 
to rent Qf a single holding, or the aggregate rent of different holdings 
held by the same individual, 

° 
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Where the tenant heló 29 different holdings which they cultivated for 
each of which he paid rent not exceeding Rs. roo, but the total rent 
paid by him for all the holdings amounted to more than Rs. 100, 

Held, that the tenant was a '*teaure-holder! and not a “ cultivating 
miyat” within the meaning of the Cess Act. ° 

A cultivating raiyat, according to the definition in the Act, means a person 
cultivating lands and paying rent gherefore not exceeding Rs. 100 per 
annum. . 

The intention of the Act is to look at allthe lands the person in question 
- cultivates, and, if he isa cultivator—a small cultivator—in the sense 
that his rent does not exceed Rs, 100, then he is given the privilege of a 

e cultivating raiyat. 

When a person hóids two jamas paying a total rent of more than Rs. 100, 
he is for the purposes of assessment, a holder of a tenure. Sarat Chane 
dra Deb v. Dharani Mohan Roy dee 546 

Association, unregistered, converted into a limited Licey Supe t, 

rate of, applicable on profits made prior to conversion ; see Assessment 96 
Attachment before judgment—Ex parte Decree—Death of defendant 7 
before date of the decree—No substitution made—Syit, abatement of— . 

Efect on attachment —Subsequent restoration of the ‘suit after making 
substitution of tke defendant’s heirs—Second ex part decree—Execution 
sale—Previous attachment before*judgwsent, if subsisting. . 

When suit abates and comes to an end, attachment before judgment dies 
with it also. * 

There is no difference between dismissal of a suit and abatement of a suit 
regarding the above principle. 

The restoration of a suit after setting aside attachment does not revive the 
attachment before judgment. ra Chandra Sen v, Her Chan- 
dra Saha m E T e e" 282 

Attachment before judgment, previous, if "aubining—Ábafeim ent òf suit— 


Suit, revival of, after substitution of heirs—Exparte decree—Execution * 
> à 











sale ; see Attachment before Judgment ves e n € 282 

Attestation by two witness, of Risk Note, if essential ; see Damages p 214 
of a document—Same person, if can «both execute and witness 

the document ; see Damages ia Š Ba i 214 

of deed, when an estoppel ; sea Hindu Lay V sie 189 

Attornment, what is ; ; see Rent, suit for PNE «à 387 

——— to third party, if disclaimer ; ses Rent, suitígr  .. - 387 

Auction-parchaser, if to be made a party— Civil Procedure Code, O. 21 R. E 

90, application under, made within the peas of limitation ; see Party ... 62 
Average rate of rent —Question, if can be raised in Appellate Court— 

Amalgamation of holding ; see Rent, reduction of T tsa 464 


Awird—J enforceable—Filing award in matters referred to arbitration 
without intervention of Court, pending suit—Adjustment of matters in 
dispute—Civil Procedure Code (Act V of 1908) Secs. 89, 96 (3), O. 33 R 


* 3-Second appeal —Decree on compromise—No consent—No decese. 
. 
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'Award—(Cenid.). 


e 
An award made on a reference to arbitration without the intervention of 


the Court, during the pendency of a suit, is not an adjustment of the 
matters in dispute within the meaning of rule 3 order 23 of the Code of 
Civil Procedure, when one of the parties objecás to its being so recorded. 
Such an award cannot be enforced under section 89 ofthe Code of Civil 
Proceedure, in the suit ; 

Where the Court of appeal held that consent of parties did not exist and 
granted no decree, a second appeal is not barred by sub-section (3) of 
section 96 of the Code of Civil Procedure, Girimoni Dasi v. Taridi 
Charan Pora - E " i 

Award made on a :eference to arbitration without intervention of Court, 

and one of the parties objecting, if enforceable—Civil Procedgre Code, 
Sec, 89 : see Award — - 

Beuami purchase— Civil Procedure Code (Ad V of rgo), S. 06— Claim 
specific performance—P romise io convey property, mot supported by any 

consideration. 

„ Certain property (a village situate in District Bhandara, C, P.) was put up 
for auction sale by the Collector in execution of a decree obtained by 
the Zemindar against the, sub-proprietors thoreof for arrears of reve- 
nue, and on the 28th October, 1907 it was knocked down to the 
defendant for Rs, 3810, of which Rs. 1,000 was aid at once and 
Rs. a810'0n the rath November, 1907, The sale was confirmed in due 
course on the sth December, 1907, and sale certificate issued to the 
defendant, who was put in possession by the officer of the Court on 
the 5th June, 1908. * 

The present suit was instituted by the plaintiff on the 27th October, 1919, 
on the allegation that he was the real purchaser, that both the 
sums which made"up the purchase money were found by him and that 
the defendant was his agent in the matter of the purchase, and though 
instructed to purchase the property in his,i.e, the plaintiff's name, had 
purchased it in his own. The plaintif also alleged that before the 
balance of the purchase money, viz,, Rs, 2810 was paid by the defend- 
ant into Court, the defendant wrote him a letter dated the 4th Novem- 
ber, 1907, promising to convey the property to him whenever asked to 

* do so. 

The defendant denied plaintiff's allegations in toto, and the plaintiff fafled 
to establish the case set up in the plaint, namely, that the defendant had 
purchased the property iff his own name and contrary to the directions 
given to him by the plaintiff. eC 

The basis of the plaintiff's case now Seng that the defendants game was 
entered in the sale certificate with his (i.e. the plaintiffs) consent: 

Held, by the Privy Council, (concurring with the Courts below) that this 
was tantamount to the purchase being denensi, and the plaintiff was pre- 
cluded by S, 66 of the Civil Procedure Code, 1908 from claiming the 
property onethe ground that the defendant was not the real purchaser. 

With regard to tffe plaintiff's claim for specific performance of the agree- 
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* 
Bonami Purchase —(Conid.). 
ment evidenced by the defendant’s alleged letter of 4th eee 
1907, their Lordships of the Judicial Committee were inclined to agree 
with the Court of appeal in India that the aforesaid letter was nota 


claim for spegific performance failed, inasmuch as such promise as there 

was in the letter was not supported by any consideration. Balaram v. 
Naktu m 

Bengal Tenancy Act, applicability SEI land within Municipality, 

. recorded as garden land in the Record of Right; see Landlord and 





tenant ae ove ves one 
—7-—— ——-, Secs. 6, s ERG tenure in y. Cildagong:c Rank if 
enhancible ; eee Appeal Ss an 





— —, Sec, EE EN depriving tenant of the benefit oe 

the section, shóuld'be express; see Rent, reduction of 

—, (VII of 1885) Sec. 74—Abwab— Actual sak 
gusari, meaning of. i 

Section 74 of the Beggal Tenancy Act, enacts that ** all impositions upon 
tenants under the denomination of abwab, mathat or other like appella- 
tions in addition to'the actual rent shall be illegal,.and all stipulations 
and reservations for the payment of such shall be void," The object of 
of the whole series of &nactmants from the Regulations of 1791 to the 
Actof1885 was to prevent exactions from tenants beyond the rent 
specified in their patta, when there was one, and if there was no written 
engagement, beyond what was the rent actually payable, whether by 
verbal agreement or by virtue of custom. 

It must depend on the circumstances of each particular case whether the 
sum claimed is really part of the rent agreed upon to be paid as consi- 
deration for the lease. 

The words actual rent in the above section of the Bengal Tenapcy Act can- 
not be taken to mean either a fair and equitable rent or rent at custo- 
wary or pergana rates, . 








The word * Malguxari cannot be rendered as rent, much less as actual 
reni. ltordinarily means revenue. e 


Quaere, whether the words actual rent in section 74, Bengal Tenancy Act, 
are eqtivalent to the ass jama of fbe old Regylations. 


** Long use or custom cannot validate abwads as an addition to the rent." 
Sri Rani Cbattra Kumari Devi v. W. W Broufke — .. 5 

, Sec. 74, tpplicabiity of; see Bengal Tenancy Act. 

Sec. 74 © v ve 

, Sec, A applicability of— Actual rer. Fair and 

. equitable rent—Customary or Pergunna rates ; see Bengal Tenancy Act, 


e Sec. 74 - - 4 e.. € se ia 
——, Sec. 103A—Order passed by Revenue Officer direct- 


ing name of a particular person to be entered in respect of certain 
eproperty—Evidence of possession ; see Limitation A 








— 





egenulne document, and, in amy event, they, held that the plaintiffs. 
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* . 
Bengal Tenancy Act, Sec. 103B—Presumption, when attaches to Record- 
of-Rights ; ; see Limitation ae one LS 
—— —— , Sec. 153 A—Deposit—A mount alleged to be not due 
— Reason to be recorded by Court ; see Exparte decree es 
— — —, Sec, 153 Bec Deposit Ne admission ; see Elasta 
decree Ses TA m - - 


— 








— —, Sec. i55; applicability of— Breach of covenant in the 

lease ; see Ejectment sie wi ‘ote i 

— ——, Sec. 155, Tenant committing an act in breach of the 
terms of tenancy, if still a tenant ; see Ejectment 

Bequest in favour of attesting vitisesus-Tudían Succession res Secs. P 
71—Oudh Estates Act, Sec, 19— Oral evidence showing that the lega- 
. tees did not sign as a:testing witnesses, but signed the will for some 





———T 


other purpose ; see Will . X -° is 
Blood particles—Doubtful cases cb efficacy of; see Hindu Law see 
Breach of peace—Criminal Procedure Code (Act V of 1898), Sec. 107.— 
Likely to commit— Wrongful act causing another to commit: breach of 
peace—Kvidence—Conversation with Magisirate— Evideme Act (I of 
* 1872), Sec. 11—Particular line of action—Action provocative and 
` annoying. = 
A person likely to commit" breach of peace may be dealt with under sec- 
tion 107 of the Code of Criminal Procedure, | 
If for any wrongful act on his part other pemon may do things which 
would probably occasion a breach of the peace or disturb the public tran- 
quility be would equally become amenable to the provisions of section 
107 Criminal Procedure Code, 


The Superintendent of Police sent for the accused to enquire what attitude 
he proposed to take İn regard to the suggested procession in certain reli- 
gious festival. Phe District Magistrate happened to come in there and 
took part inthe conversation. The petitioner frankly admitted that he 
did not proposé to hold his hand on the contrary, he would take the 
procession with music past a mosque as he pleased irrespective of any 
order already made or @ny order that might be madeg — 


Held, that the conversation between the petitioner and the District Magis- 
trate was admissible to show what his intention was. 


* The evidence to show particular line of action the petitioner would pro- 
bably take was admissible ‘under section 11 of the Evidence Act. : 

The action of the Hindu processionists, though acting with self-restraint, 

and not violent nor insulting, in taking the procession by the mosque 

here prayers were still in progress was provocative and likely to annoy 

the Mahomedans. Satindra Nath $en Gupta v. Empero» € 

¿Burden of proof—Ail the evidence is in record ; see Hindu Law E 

Assessee appellant in the Small Cause Court—Correctness 








of valuation arrived at by the Executive Officer of the Corporation ;_ 


see Municipal Appeal see i sus m 





—— —Digcontinuance of tenancy ; see Rent, suit for umm 
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Burden of proof—Dispute with regard to estate belng impartibie or other- i 
wise ; see Impartible estate sis eas tee sey 150 
—— —- —-Exception mentioned in Risk Note, -Form B—Whiful 
neglect ; see Damages, suit for sss dei eet N 611 
š —Denial of couside- 
e “ration ; see Mortgage — .. S. e ss E 232 
— — Eviction by title paramount—Covenant to pay rent; se 
Rent, suit for "m m ws 387 
——— + — — Fraud committed by party—Other party to prove what; + 
see Execution -— m T € 351 
——Karta of a Hinda joint family borrowing on the security 
of famıly property ; see Hindu Law 403 
Barden of proof—Land Acquisition Act (I of 1894) —Rival aiia 20 coms 
pensation, * : 


Where land is compulsorily acquired by the Government for public purpo- 
ses (as, for instance, under the authority of the Land Acquisition Act) 
and rival clfims are made in respect of the compensation awarded for 
such land, the prima facie title to the money is with the party who was 

. in sole and exclusive possession of the land at the time of its acquisi- 
tion by the Government, and the omws probandi is on. the party claiming 
that he has a better or superior title to such money, Manche Anege 


Akue v. Manche Koj§ Abahio IV T T T 337 
of proof—Official Assignee in bankruptcy, seeking.to establish that 
transfer by debtor is void as fraudulent preference ; see Fraudulgnt 

















purpose ot - vs sss wis oa 339 
of proof— Separation ; see Succession eee ssi ee 488 
———— of proof—Trial of issues as to service of citation and genuineness of 
Will, together—Parties not prejudiced ; see Probate... e... vee 171 
of proof—Underground right—Zemindar and putnidar; see Rent, 
suit for sas - ^ € ss 387 
of proof —Will, if géniliéccserios of citation proved ; see Probate 171 
Burmese Budhist Law Provisions as to severance of marriage fie; see 
Divorce Se tee 577 
Calcutta Municipal Act, Sec. prete given to Small Cause Court, 
nature of ; see Municipal Appeal iis € 15 
E of 1923, as &mepded by Act V of oit, ‘Sec, sona: 
Sub-secfion (2)—Unauthorised additions or alterations pripr to 1923; 
see Demolition order i x A 43 as 208 
Cess, rate of—Rate, as laid down inthe Cess Act, if the only factor; see $ 
Rent, reduction e sae: -. € E 464 
Cess Act, Section 4—Cultivating raiyat—Total rent above Rs. 100; see 
n Assesment 2 aa vis -— 540 
w] , Sec. 4—Rent “not exceeding one ; hundred rupees”, whether rafer 
to rent of a single holding or the aggregate rent ot different holdings held 
by the same individual ; see Assessment on aie eae 546 
bd Charge, explanation of—Peshkar, duty of ; see Prejudice ae is 449 


Vor XLVIL] , INDEX OF CASES, 


LI 

‘Civil Procédure Code, Sec. 11—Decision ofa material fact in issue in the 
previous suit—Causes of action in the two suits different ; see Res 
judisata v sie ies e xz its 

,; Sec. 11—Fact in issue in. previous suit is an essen 

tial part of the cause of action in the subsequent suit—Causes of action, 

different ; see Res judicata p . 

——-, Sec. 6o— Amount vecsieable ander the “policy of life 
assurance, if attachable under a decree of tle creditors of the deceased’s 
legal representatives ; see Suit, if maintainable ... : D 

——- » Sec. 66— Entering of defendant's name in sid cert. 
ficate with " plaintifs consent— Plaintiff estopped; see Benami 
purchase Eee le P ove ove T 

—— , Sec. 89—A ward made on a reference to arbitration 
without intervention of Court, and one of the parties objecting, ff enforce- 
able ; see Award vs T T 

— —— Sec, 96 Sub-sectlon (3)—Second EU t of 
parties to award wanting and no decree passed ;. see Award... e E 

——, Sec, 102—Suit for recovery of dasturdt, cesses and 

damages Suit, if for rent ; see Second appeal... Wee 

~~~, Sec. 115—-Appellate Court acting under section 4768 

Criminal Procedure Code directing complaint to be made under section 

195(i) (c), of Criminal Procedure Code ; see Appeal, if maintainable... 

Sec. 11s—Error on question of limitation; see 


















































, 














Party e - m soe oe e 

S- -== ———, Sec. i15— Order of remand made without juris- 

diction ; see Appeal $5 ie vie zn e." 

- ———, Sec, 151, when to be applied; see Inherent 

power on T T see 

- —*, O. 9, , applicability of — Application in execution 

proceeding ; see Inherent power ou — 2 m 
—— ——~, O, 17 R, a—Deíault of appearance in a case of 








genetal adjournment before hearing ; see Ex parte decree 








decree a be - "S aas sis 
——, O. 21 R. g0—eApplication by one of the judgment- 
. debtors to set aside execution sale on the ground of fraud and irregu- 
larity —Entire sale, if it to be set aside ;esee Execution - T 
— — X, O, 21 R, go—Joint decree, in which different died 
are not defined—One of the judgment-debtors succeeds in proving that 
sale is fit to be set aside—Entire sale, if to be set aside ; see Execu- 


tion on PI one * e 
—— , O. a1 PR, 90, application under, made within the 


e period of üMsuectsqekt ifto be made a party; seg 




















-> —, 0.a R. ios Chal case disposed “of ex garie 
without investigation according to O. a1 R. 100 Civil Procedure Code ; 
see Inherent power ise ee dés sis jas 


; Ow 17 R. s—Applicability of; see Ex parte. 
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Civil Procedure Code, O. 2: R. 103—Suit, when to be instituted ;- see 
Inherent power ^ e 

St —————— (Act y of r908) Order 22 rude 3, and Dua 4t, 
rule 4—Death of one of the defendants appellants—Partial abatement— 

effect on appeal and decree-+Competency ofe appeal—True test—Suit 
Jer correction af eniry in the Record of Rights—Bengal Tenancy Act 
(VIL of 1885). n f 

Per Cupsing $: Itis not competent tothe Court to vary or reverso à 
decree in favour of a dead person. 

. Order 41 rule 4 of the Code of Civil Procedure is inapplicable in the case 
of an appellant whose appeal has abated by his death, 

e An order of abatement is virtually a decree as it disposes of the plaintiffs’ 
claim as compjetely as if the suit has been dismissed : Hence when ,the 
appeal has abated, the rights between the deceased person and the oppo- 
sito party are determined. 

Per Mallik F: Under Order 41 rule 4 of the Code of Civil Procedure the 
Court may reverse or vary the decree in fav ır of all the plaintiffs or all 
the defendants. The rule is inapplicable > iere there has been partial 
abatement on account of the death of one. the defendants appellants, 

The order of abatement passed on the death o one of the appellants during 
the pendency of the appeal, operates as a judgment between him and the 
respondents to the samé extent as a judgment on merits. 

The true test for the determination of the competency of an appeal after 
partial abatement is whether the appeal can be heard in the absence, of 
the appellant who is dead and that will depend on the nature of the suit 
and the Mlecree made. 

* Per Curium: Where one of the four appellants, who were defendants 
landlords in a suit brought by the plaintiffs tenants for correction of entry 
in the record of rights died and bis legal representatives were not 
substituted : 

Held, that the provisions of Order 41 rule 4 of the Code of Civil Procedure 

was inapplicable to such a case and the appeal was incompetent. 
Naimuddin Biswas v. Moniruddin Lashkar... PS 

—, 0.24 R. 3—Adjustment of matters in dipi 
Reference to arbitration without intervention of Court—One of the parties 
objecting ; see Award 

tee — Ô. 34 R. 3(2) Final decree tor foreclosure— Time, 

. when can be extended ; see Time, extension of 

—— (Ad Vof 1908), Order 34, Rule ata), proviso— 
Power io grant extension of time—‘Upon good cause shown’ 

In a suit for foseclosure, where the payfhent ordered by the preliminary 
decree i is not made within the time fixed, the Court is bound, on being 
moved in that behalf by the plaintiff, to pass a final decree for fore- 

e Closure, vide order 34, rule 3, sub-rule (3), Civil Procedure Code, 1908. 
Under the proviso to sub-rule (2), however, the Court has a discretion 
upon good cause shown to enlarge the time for payment. - But ‘without 

guch ‘good cause shown’ the Court is not at liberty to grant ‘even a short 
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Civil Procedure Code,—(Con:4, ). 
exiension of time ad miseri cordiam. The  jwrisdiciton to grant an 
extention rests on good cause shown. Motilal v. Thakur Ujiar 


Singh w ene oon ee ud žo 
—— ————-, 0. 4o— Discretion of primary Court—Interference on 


' 





appeal, when permissible ; see Receiver ; appointment of .... zs 
~~~, O, 41 R. 4—Appeal abated by death ;*see Appeal, 
competency of... T "T xL 

——, 0. 41 R. 4, if. applicable in case of partial abate- 





— — 








ment ; sed Appeal, a of Wis 
—— — e —— —, 0. 41 R. 10—Security T not oUpedy executed— 
Authority of appellant's representative to sign bond ; see Security 
—, O. 41 R. 10—Security bond not properly executed— 
Technicality—Failure of justice ; see Security... 3. EM 
; O. 41 R. 19—Appeal against order of Appellate 
Court refusing to entertain an appeal—A ppeal against decree ; see Second 
appeal ie s m vee PE 
——, 0. 41 T 20—Defendant against vioi suit has heen 
dismissed and bas not been impleaded as respondent within the prescribed 
* time —Burden of proof—Appellant moving the Court to exercise its dis- 
cretion ; see Official Assignee n. ái - ^ 
— , 0.41 R. ao—*'Interested in the result of the 
&ppéal"—Defendant, against whom suit i? dismissed, pot so interested ; 
see Officia] Assignee hee ae oe z eos 








— 











— — — — 








— —, O 41 R, 23—Remand order, if can be validly made 
—Deciding suit on merit ; see Appeal... os s on 
» O. 41 R. 25—Order of remand, nature of; see 








Appeal m 





» O. 41 R. 25, remanding a case—Finding of Division 
Bench of High Court, if conclusive between parties to appeal or if can be 
ze-opened ; see Appeal... a see 
-= 0 41 R. 3secAppallata Court, if can afford relief to 
& party on the basis ^ altered circumstances ; see Ejectment... 





„ O. 41 R, ,33— Discretion of appellate Court to add a 

defendant as respondent for purpose of passing decree against him ; see 

Official Assignee "T "ES E in see 
. 


a M — 














, O0. 47 R. s—Application for vacating the previous 
decree aiid order of wemand of High Court—Death of ohe of the defen- 
dants appellants pending second appeal—No substitution of legal repres 
sentative through ig norance—D ujy of either party ; dee Procedure 
Co-accused, statement of, admissibility of ; see Evidence, admfssibility of 
Collectors register—Estate, if in arrear — Inference ; see Revenue Salg 


Commission, reading of deposition on ; see Ex parte decree... s 
Compensation monéy; title to—Rival claims— Land compulsorily acquired 
by Government for public purposes ; see: Burden of proof — ... ise 
Compound int&rest, when allowable ; see Agréomént for mortgage fas 
e 
. . 
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: Conipromise decree, construction ci— Payment ofdamages in case of non- 

delivery, not a bar to specific enforcement ; see Compromise decree JM 

—— o ——— —, Censiruction of—Payment of damages nota bar to 
specific enforcement. 

A compromise decree provided (by clause 2) that the judgment-debtors 

*  weuld be restrained from selling br otherwise alfenating manganese ore 
from their mineseto any third party until they had delivered certain quan- 
tities of the ore to the decree-holdegs, the deliveries being spread overa 
period of 8 years. Clause 10 of the compromise made provision for non- 
delivery in any particular year and imposed a liability on the judgment- 
„debtors to pay damages to the decree-holders at a rate therein specified : 

Held, reading the contract (i. e. the compromise decree) asa whole and 

gaking all its terms together, that the judgment-debtors could not take 
advantage of the own wrong and repudiate their obligations under the 
contract by merely paying to the decree-holders the penalty calculated in 
accordance with clause 10 aforesaid, 

In other words, the judgment-debtors could not be permitted to render 
nugatory all their obligations under the prior part of the contract, when- 
ever it suited their pockets to do so, Payment of damages by them under 
clause 10 would not be a full and exclusive satisfaction of ail obligations 
under the contract. “The compromise agreement is *one for the non- 
performance of which mete payment of this sum of money would not be 
an adequate relief and, in shite of clause ro, the contract is otherwise pro- 
perto be specifically enforced". Sir Bissesswar Dass Daga v. 
Emmanuel Vas us T ss "i 

Confession, test of ; see Evidence, admissibility of .. ii 

and admission, their respective relevancy in a criminal trial ; 

"see Evidence, admissibility of s: iux 2 e 

and avoidance, plea of—Tenant pleading and dionin that his 

liability to pay rent wholly or partially orfora time ceased ; see Rent 








suit for "T ose 


Continuation toa — at will upon n old linus C Pirsenbip business ; 


continued after expiry of term agreed upon ; see Partnership... 
Construction of agreement— Rule applicable. 

Where the question at issue is entirely one of ceustruction of a particular 
agreement, it can only be properly answered after a consideration of all 
the surrounding circumstances, the position of the parties to the agree- 
ment, its subject matter, and the apparent purpose and object thereof, 
and in particular of the provisions to be construed  Geqrge Richards 
Laffer v. Francis Arnold Gillen ... s a ss 

Construction of instrumehts—Principle of. y e 
The principles on which the Courts of Law act in construing an insirument 
in writinge(and an Act of the Legislature is such an instrument), specially 
ewhere its language is ambiguous, are these: In all cases the object is to 
seewhat is the intention expressed by the words used. - But from the 
imperfection of language, it is impossible to know what that intention is 
e without inquiring further, and seeing what the circumstances werg with 
e 


RAGE 


162 


162 


387 
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ruction of Instrumentt—(Conid.). 
reference to which the words were used. The Royal Bahk of Canada 
v. Joseph Salvatori — .. - E d iss 


Construction of document—Same meaning, if to be given to expression in 


every part ; see Partnership ‘es es eis an 
of partnership article—Annual sum payable to deceased part- 
ner's executors by surviving partners—Claim of salary by surviving part- 
ners ; see Partnership eee e. am "T T 





Construction of written documento- 74a must be read as a whole— 


Compound Snteresi— Interpretation d words “interest on interes?! jn 


mortgage-deed. 

Tt is one of the cardinal principles of construction of written documents that 
they must be construed as a whole; each provision they contain must 
receive attention ; and from their several provisions the true fhtention of 
the parties to them is to be ascertained. 

The phrase ‘he shall pay interast'on interes? occurring in a mortgage-deed 
is ambiguous and does not necessarily connote a liability to «pay com- 
pound interest. Reading the document as a whole, thesé words fairly 
enough refer to interest to be borne by a sum in arrear, if that sum was 
“payable as interest. To hold otherwise would lead to results, which 
clash with the plain and clear objects and meaning ofthe natural and 
unambiguous provisions of ‘the document. P. C.: Muthu Chettiar v. 
K. V. Minakshisundaram Ayyar... ars T ES 


Contract— Part, if retained and rest rejected ; see Contract, suit on aa 


; if can be enforced by a person nota party’; see Suit, if maintain- 

able os on m 

, suit on— Tenderer of oii binds the — by eani the risk 
note—Indian Railways Act (IX of 1890), Sec. 7a—Package, if in pood 
condition —lllitBrate person signing the contract. 

When A tenders goods to the railway company he has, so far as any ques- 
tion of contract with the railway for carriage is concerned, power under 
thé statute to sign the Risk Note so as to bind the consignor. 


A Risk Note is signed by the person delivering the goods when it was 
signed by A not merely by his own name but his own name with the 
addition of *'agent for B," within the meaning of section 72 of the Indian 
Railways Act. 

If at the time of booking, the rallway company was dissatisfied and the 
person delivering the goods for carriage agreed that the condition of the 
packages was not satisfactory, it cannot afterwards be made matter of 

eobjections in a suit upon the contract thatthe packages were in good 
condition. Se . . 

A person cannot hold to a part of a contract and reject the rest unless there 
is statutory authority. for so doing. 

If a person being illiterate sigas a contract thinking it to bs ofa different 
character altogether from what it is in fact or if any misrepresentation is 
made to Him as to what he is signing then the signature will not be 
binding on him; but it is wrong to suppose that it is the legal duty of a 
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is 4 
Contract, —(Conid.). 


Railway Company tf sec whether the person delivering the goods is 
ignorant or not or to see that he reads and understands before the signs, 


lf a consignor who can read sends an illiterate person to deliver goods to 

r a railway administration and that person signs the contract, the contract 

e  sosigned by that person is binding on the consignor as though he has 
signed it himself. 


Ignorant people are very commonly Sent to deliver certain goods for transit 
by railway, Itis for the sender if he is not satisfied of their competence 

_ to givd them instructions or assistance. It is quite wrong to treata 
railway company in a case of this kind as though it were dealing with 
-*furdanashin woman and taking a transfer of her estate, or as a person 
in a fiduciary relation to the consignor of the goods. The Great Indian 


Peninsular Railway Company v. Messrs. Chakravartl sons ` 


Company... m 
—— ——, void, if can be ma d e good by ratification j see Las 


Contract Act, Sec: 2 Cl, (d)— Contract, if can be enforced by a person not a 
party ; see Suit, if maintainable see oo 
— —— —, Secs. 2, 39, 63—Contract for sale and delivery of Spode Bios 
refusal to accept—Promisee dispen sing with performance of promise made 
to him ; see Damages suit for T - 
———— —, Sec, 23—Credit&r obtaining gaarne from third party by 
stifling a prosecution fora non-compoundable offence ; see Mortgage ... 
s Seca 30—Contract for sale and purchase of goods—Contract 
contemplating payment of differences only—Patta patti; see Wagering 
Contracts " „e vee ies ies ai 
—_ » Sec 63, Visti a HR from English Law ; see Damages, 
suit for "m ae sen 2 x m 
s Sec, 151—Loss due to theft—Railway administration, liability 
of ; see Damages, suit for . - T 
» Secs. 247, peer sore partner 8 liability for firm's llinc 
M Partnership property— Managing  partner's power [o mortgagé ; see 
Partnership... ove 
» Secs. 253, die Partnership busingss cookiei "un expiry of 
term agreed upon—Partnership at will; see Partnership — .. 
Contract contained in compromise decree, if can be specifically E a 
Payment of damages for non-delivery of goods in any particular year, not 
a full and exclusive satisfactjoi of all obligations under the contract ; 
see Compromise decree 7 
— for sale and purchase of goods, when, vitiated as — contract ; 
see Wagering céntract — ... is 
 Contributiog, suit for, by icine pego Des ME ing boda] obligation 
. as well as proportionate charge—Sale how effected—Civil Procedure 

















—À 





Code, O. 34 Rr. 14, Ig 5 see Exeoution of decree eae. 
Conveyance executed by one attorney and admission of execution before 
* Registrar by another attorney ; see Registration, validity of . on 

e 
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Conviction based on | evidence partly recorded by Magistrate haying no juris- 
diction and partly by Magistrate having jurisdiction ; „if legal; see 





Trial E n ves Vis = iss 
s if legal, on the  uncorroborated testimony of an accomplice ; see 
Dacoity Aes m E . E 
Co-owners, tight of—Partial partijon—Rewajaing properties if can be parti 
tioned ; see Partition pe eis 


Co-sharer, if entitled to a decree for joint kkas zoeliioo- Atoll: co- 
sherer in sole occupation of a holding ; see oint possession... 
——-—  — 4, ouster of, meaning of ; see Joint possession i 
Court, if bound to dispose of a case by looking at the evidence upon commis 
sion— Civil Procedure Code, O, 17 R. 3 ; see Ex parte decree s 
, trigl, findings of fact of, which had not seen the witnesses, weight 





attaching to ; see Mortgage m E ves 
Covenant, if runs with the land—Covenant coming into operat on after the 
expiry of the lessor's lease ; see Lease - ote 
——— ——, personal—Covenant for renewal of entire Moses eae coming 
into operation after expiry of the term of lease ; ses Lease... * 
—L— ——, personal, if and when can be enforced against lector Covent 
for renewal of lease ; see Lease e ° - 





——— for renewal of entire lease—Lpase coming into operation after 
expiry of the term of lease —Personal covenant ; 3 see Lease ... 
for renewal of lease, a mere contract ; see Leage wee - 
-  —— for tenewal of lease, how and when “can be given effect to ; see 
for renewal of lease, if present demise—Contract ; see Lease - 
Criminal breach of trust by public servant—Kabuliat—Failure to "et 
money realised ; see Criminal prosecution m ve - 
Criminal Procedure Code, Sec. 107—A person on account of wrongful act 
of another, may do things occasioning b reach of the peace or disturb the 
public tranquility 3 see Breach of peace ^ ee e 
—— mr, Sec. 107— Pers on likely fo commit breach of 





peace ; see Breach of peace ia ae - 

= —, *Sec. ade a new market in one's own 
land—Likély to lend to a breach of the peace— Magistrate, jurisdiction 
of ; see Rival Market n D a vex sei 
=, Sec. 145—Actual possession—Symbolical posses- 














sion given by Civil Court ; gee Possessidh m cc 
m — m, Sec. 145—''Actual possession'', meaning of ; see 
Possession si... e.. ais it 


yo, Sec. 145—''Dispute" as to possession — Symboii 
cal possession given by Civil Court&; ese Possession T ose 


—- » Sec 145—Object of ; see Possession ... 














— —-—- » Sec. 276—Proviso (2)—‘Deficiency’ ; see it 
trial see e 
— STS , Sec. 18 rito (2] vith “the leave of the Court; 


see Jury tial ... E sae ER i ove 


Pats. 


` 


. 


Ch. 
Ux 
[oom] 
. 


. 


Criminal Procedure Code, Sec. 456 —Judge in doubt, accepting the majority 
verdict— Judge if bound to refer ; see Appeal T 
— ——  — —, Sec. 307 —Higl “Court, if ‘to dure ae: if 
to be of opinion that it is necessaty for the ends of justice to submit Me 
case ; sea Appeal x vee : - 
—— — — —, Sec. ae —High Court; when can deterius] ; see 
Appeal Oe Í m vee 
5 Sec. siezüsntos of misdirection to jury; see 
Murder P s "E P. is 5 
———, Sec. 438, reference under—Notice not served 
EE upon "the accused—Order passed by High Court without hearing accused, 
if can be reviewed ; see High Court ... tae TU 
————————À Sec. 476B, order under—Appellate C Court direct- 
et ing complaintéo be made under section 195 (1) (c) of the Code of Crimi- 
nal Procedure ; see Appeal, if maintainable ine 
Criminal prosecution—Maintainability—Criminal breach oft trust by pui 
servant— Kabuliat — Failure to deposit money realised ` 
' A Kabuliat executed by the accused in favour of Government contained 
** [ shall realise the grass rent of-the mouzsh payable to the Government 
lying within my jurisdiction and I shall deposit the said amount in the 
Government Treasury on oc before the date to be4ixed by the Chief 
Commissioner or any other authorised officer from time to time, ^ If I fail 
to deposit the grass redt from my kist within one montli's time fixed, the 
Government shall be competent to realise from me or from my surety or 
sureties the said sum inarrears according to law prescribed for the 
realisation of arrears of rent," Clause 2 of the Kabuliat provided the 
amount of the surety, and claude 4 dealt with his remuneration which 
was to be a commission or a fixed salary : 

Held, on a construction of the Kabuliat that if by any chancegfhe mouzadar" 
failed to deposit the grass rent realised by him the penalty would bo that’ 
the amount would be recovered , from his sureties or himself by a certain 
proce lure and that the Kabuliat did not contemplate his being crimis 














nally prosecuted for failure to deposit the amount reglised. The*position ` 


of the mouzadar was not that of a servant but a lessee. The remedy was 
prescribed in clause 2 of the Kabuliat., Nripendra ero Das v. 
Emperor E T ie 
- Criminal prosecution, it maintainable—Criminal een of trust by aub- 
7O fie servant—Kabuliat— Failure to deposit money realised ; fee r Criminal 
prosecution’ - Y ove " ane -- 
trial —Confession isd “admission, their respective relevancy j see 
_ Evidence, admissibility of... T T 
‘Custom, ancient ot invar iable—Zemindari $ HT Impartible estate iss 
- , | special, modifying ordinary law of succession—Proof, necessary 3 
e see Impartible estate ae eae " 
‘Dacotty—Accomplice, testimony o f— To be Gofrelorated in materiai die 
lars—Penal Code tact XLV of 1860), Sec. 400— “ Belong” —Evidence 
of comparison of handwriting. 
. 
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moe " 
Dacoity—(Conid.) ' 

It is not illegal to convict on the  uncorroborated testimony of an 

accomplice, but it is highly unsafe to do so unless it is corroborated 
in material particulars. There must be corroboration of his evidence in 
material particulars by impartial and reliable evidence. Evidence in 
corroboration must be independent testimony which affects tho 
accused by connecting or tending to connect them with the offence 
charged, In other words, it must be evidence which implicates 
them, confirming in some material particular not only the evidence 
that the offence has been committed but tho accused were concerned 
in their commission. If an approver has been corroborated in* 
some points, he can be believed on points on which he has not 
been corroborated, provided it is reasonable. It is not necessary that 
an approver shall be corroborated as regards every single gtatement 
which he makes. 

The word ‘belong’ in ‘whoever shall belong’ in section 400 of the Indian 
Penal Code implies something more than a casual association. It involv- 
es the idea of continuity rather than of permanency and also of'connec- 

- tion extending tong enough to warraat the inference that the accused 
has identified himself with the gang which has for'"its object the 
habitual commission of dacoity. The essence of the section is the agree- 
ment habitually to commit dacoity, not the actual commission or attempt- 
ed commission of dacoities. The existence of such ay agreement and the 
participation of any person in that agreement may be inferred from cir- 
cumstances. 

Evidence of comparison of handwriting is often extremely dogni of 
all methods of proving a document that of comparison of handwritiag by 
ao inexpert witness is the most unsatisiactory. Suresh Chandra Baner 
jee v. King-Enjperor - - 

~  Damhages—/ndian Railways Act, (IX of d S. 72 —Rísk Note, form H— 
Signature of agent in name of Firm— Effect. of non-attestation of signa- 
turg-—Risk Note attaches immediately on delivery and acceptance of 
goods —'* . Willful neglect —Destruction of goods by ‘fire.’ 

Under S. 72, Indian Railways Act, 1890, an agreement (popularly known 
as a *Risk-Note") limiting the liability of a railway company as baileo 
of goods delivered to it for carriage by railway, is required to be “ in 
writing signed by or on behalf of the person sending or delivering to ihe 
railway administration the goods.” Te appellant, who carried on busi- 
ness at Amalner in the name of Tamboli Brot hers, delivered certain 
goods at the Amalner Station of the respondent company for transporte 
*o the appellant's business premises at Kurla. The  Rigk-Note in res- 
pect of these goods bore the signafuf& of Tamboli Brothers. Itappeared, 
however, that the signature of Tamboli Brothers affixed to the Risk- 
Note was in the handwriting, not of the appellant himself, bat of his 

? nephew, Jamsetji (who was admittedly the appellant's duly authorized 

agent in the matter), and it was contended “on behalf of the appellant 

that a sigfatare in the pame of the firm was ineffective unless it appeared 
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Damages—( Contd. ) : 
on the face of the document that the signature was affixed either by the 
sender of the goods himself or by the hand of an agent whose agency 
was disclosed ; - ; 

e Held, overruling this objection, that as it was plain on the evidence thet 

. ‘the nephew, jamsetji, had full “authority to sign the name of the firm, it 
was unnecessafy that he should purport to sign it as agent. ‘The signa- 
ture in question wis, therefore,ea sufficient compliance with the require- 
ment? of the Statute. . 


Aformeof Risk-Note (form HI) approved by the Governor-General in 

” Council under S. 72, sub-sec. (2), (b), of the Indian Railways Act, 1890, 
contained atthe end of itspace for the attestation of the execution of 

* the document by two witnesses : 

Held, that although attestation by two witnesses was contemplated in the 
form as approved, such attestation was not an essential part of the 
form and was not a condition precedent to the validity of the Risk- 
Note, inasmiich as the section does not provide that the agreement (i.e. 
the Risk-Note) shall be attested, and while it requires that the form shall 

© be approved by the Governor-General in Council, it does not entrust that 

functionary with the duty of providing for the attestation of the docu- 
ment. 

Where attestation of a doaumént ig, ‘by law, obligatory and an essential part 
of the docufient, guasre, whether the same person could both execute 
and witness the document. 

A Risk-Note, in the prescribed form (form H) and duly signed, protects the 
railway cSmpiny from liability 4s soon as the goods are delivered to it ` 

*  forcàárriage aad accepted by the company. In other words; 
the Risk-Note attaches to the goods immediately on such delivery 
and ácéeptünce, and not merely from the time when the goods are > | 
actudlly despatched by the Company to their. destination. Their 
Lordships rejected as — unüténable the ' contention that ‘* until: 

* the goods had been loaded of waggons for transport, or at all 
events until thé railway company -had given a receipt “tor the goods speci- 
fying that they wére to bé carried at the seduced rate, the Risk-Nóte 
had no application to them, and the railway company were mere ordinary 
bailées of the goods.” " 

Where under thé express terms of à Risk-Note (in'form H), the railWày 
company was exonerated from liability for los& &., to goods except 
where the loss was dué to its wilfül neglect, dnd there was (in the preserit 
case) ample evidence of negligence of the part of the Company, it was 
held that the éompany could not be made liable merely od this account, 
in the absence of evidénce or findiags of ‘wilful neglect’. The látter 
expression means that the act is done deliberately and intentionally and 
fòt by accident or i&advertencé but &o that thé mind of the përson who 
does the act goes with it. 

. Goods delivered fo the respondent company at Arnüln&r for lieing ckitied tá 

. 
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'Damages— Contd.) ° 
Bombay were, while lying on the statioa platform at Afnalner awaiting 
transport, déstroyed by fire. It was found that the respondent Com- 
pany's servants had been guilty of negligence : 

Held, that the cómpany was protected from liability by reason of the Risk- 
Note (form H), and as ‘wilful neglect’ was negatived, it was unnecessary 
for their Lordships to consider the effect of the final proviso to the 
Risk-Note which declared (énter alia) thate** the term * wilful neglect’ be 
enot held to include fire." Ardeshir Bhicaji Tamboli v. The Agent, 
Great Indian Peninsula Raliway Company, Bombay v 

Damages, how assessed—Holding over after notice to quit ; see Ejectment 
, suit for—Indian Contract Act ( IXof 1872), sections 2, 39 and 

63 -Contract for sale and delivery of goods—Buyers refusal to 

ae«cept— Promisee dispensing with performance of promise made to him~~ 

Section 63, whether a departure from English Law. 

Ss. 39 and 63 of the Indian Contract Act, as read in the light of the 
interpretation clause ( Vide section 2 of the Act), run thus :— » 

Section 991 “ When a party to an agreement enforceable by law has 
refused to perform or disabled himself from performing an accepted 

E proposal in its entirety, the person accepting the proposal may put an 

„end to the agreement ‘enforceable by law unless he has signified by 

words or conduct his acquiescence in its continuance.” 

Section 63% “ Every person who acceptsa froposal may dispense with or 
remit wholly or in part the performance of the proposal made to him 

' which he has accepted, or he may extend the time for such performance 

or may accept instead of it any satisfaction which he thinks fit.” | 

The parties to the suit entered inta a contract, the plalntiffs to purchase 
and the defendants to sell, 140 cases of white shirting, manufactured in 

England, and packed in tin-lined cases. A fter the date of the said con- 

tract, a Government Notification having issued prohibiting the export of 

cotton goods ‘in tin and wooden cases to India, the defendants wrote to 
tHe plaintiffs intimating that the goods in question would be shipped and 
carried to their destimtion packed in bales instead of in wooden boxes 
lined with tin. The plaintiffs, in reply, wrote declining to take the 
goods in bales instead of cases end cancelling the contract entitling them 
i to recelve the goods, They (the plaintiffs) reiterated three times their 
firm refusal to take the goods in bale» and cancelling the contract, The 
Privy Council eame to the conclusion, on the cofrespondende between the 
parties, that ‘ the plaintiffs could not have beer more emphatic in ropu- 
diating any obligation to accept bales and in refusing to be bound by or 
to perform it, If delivery of theghjrting packed in bales was in confor- 
mity with the contract the plaintiffs clearly declared that they would not- 
accept them, and this was acquiesced in by the defendant.” e. 
The plaintiffs having subsequently brought the present suit for damages for 
the non delivery by the defendants of the goods which the latter had" 
agreed tp sell and the plaintiffs had agreed to buy: 


Held, that by season of section 39 and 63 of the Indian Contract Act, the - 
E e 





. ` = i 
662 *' THE CALCUTTA LAW JOURNAL. [Vor..XLVIL. 


H 


' Dathagos—{ Conid. ) D 
defendants were absélved from all liability, inasmuch as the plaintiffs had 
pe an end to the agreement and had expressly dispensed the defendants 
from delivery at all. '' The plaintiffs again and again dispensed with 
the performance by the defendants of their (i. e. the defendants’) pro- 
nfise to deliver the goods contfacted for, and* they plaintiffs, cannot 
recover damages for the breach of a promise touching the performance of 
a thing they wholly dispense with. e 

"Their Lordships dissented from the decision of Jenkins, C.J. in Abaji . 
Silaram Moduk v. Trimbak Municipality. laying down that the promisec 

-mentioned in section 63, Con tract Act, can only do the acts he is by that 
section empowered to do , if there be an agreement as defined by S, 2 (e) 
eamongst the parties to that effect, and they held that ** the language of 
the section (63)edoes not prefer to any such agreement and ought not to 
be enlarged by any implication of English doctrine.” Firm Chhanna 
Mal-Ram Nath v. Firm Mool Chand-Ram Bhagat ... e 503 

Damages,sxit fory—Non-delioery of goods—Indian Railways Act (IX of 
1890), Secs. 72,77¢-—Notice, sufficiency of/—Burden of proof—Risk Note, 

Form B—'* Loss'—Qnus of bringing a case within the exception in Risk ? 
Note—' Wilful neglect" —Measure of respostsibility—Conirvact Act (IX of . 
1872), sec. 151—Strike, if an unexpected event. . 

Whether a notice under section 77 of the Indian Railways Act is sufficient 
or not, is a question of fact to be«letermined in view of the circumstances 
of each particular case. 

Where in a notice under section 77 of the Indian Railways Act, every: partie =< 
cular except the name of the station from which the consignment was 
despatched, was correctly stated, the defendant instead of raising the 

* validity of notice in their pleadings, simply denied the service of notice : 

Held, that under.the circumstances the notice was adequate amd the ques- 
tion of its adequacy did not arise. 

Semble : " The term “ loss” in Risk Note, Form B, should be construed as 

including cases where the article consigned is lost to the consignor as such « 
article. * e. i 

A case to fall within the exception mentioned in the Risk Note, form B, one 
of two things will have to be proved: either£hat the loss was due-to 
theft by servants of the Railway Administration or that the loss was due 

.to wilful neglect on the part of the, Railway Administration or its 
servants. "Theft by outsiders has no place in it. i " 

The onus of bringinga case yithin the exception megtioned in the Risk 
Note, form B, and of establishing wilful neglect, is on the person suing - 


. Pacae. 


for recovery of damages for non-delivery be x 
*Wilful neglect! fheans the doing .the act deliberately and intentionally and 
not by accident or inadvertence, so that the mind of the person. doing 
e the act goes with it : 
Damages in the shape of rent stipulated between the parties for holding over - 
after notice to quit, if can be claimed as a matter of right posee 
. Ejectment  .. ai s T) M e 2c V 539 
. 2 
. . 
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. Death of one of the defendants appellants pendinggsecond appeal—No sabstitu- 
tion of legal representative—Ignorance—Appeal heard and case remand. `- 
ed—Second appeal by plaintiff—Application for vacating the previous 
decree and order of remand of the High Court see Procedure AS 
Decision of Division Bench of High Court, in remanding, if conclusive 
between parties ; see Appeal 3i a s - 
Decree—Order of abatement ; see Appeal competency of es xt 

, execution of— Decree imposing personal obligation-as well as pro- 

, Portionate charge in a suit for contributiorPby co-mortgagor ; see | Execu- 

“tion of decree - vee 

, execution of—Limitation Act (IX of 1908) Secs. 6, pees of the 
decree holders being minors—Capable of giving discharge. 

Held, that a decree obtained in a suit brought by the major and minor - 
sons of A against the defendants for rendering an account of the moneys 
that they had received in the course of their stewardship, "was one in 
which the plaintiffs were jointly entitled to execute within the meaning 
of section 6 of the Limitation Act : 

In this case as the decree-holders were not members ofa joint *undivided 








. family, and the major decree-holder was not acting as the Karta of a : 


_ joint Hindu family of which the decree-holders were mémbers but acted 
solely in his own'interests : 

"Held, that the major son was not capable of giving a discharge to the 

judgment-debtors without the concurrence of the gninors within sectlon 

7 of the Limitation Act: Srimati Jugal Kishore Debi v. Baidya 

~ Nath Roy... ag ase - - on 

—-—, ex parte-—Death of defendant before decree—No substitution—Suit, 

abatement of—Restoration of suit after substitution of heirs—Segond ex 

parte  decree—Execution sale—Previous attachment before judg- 
ment, if subsisting ; see Attachment before judgment E 

—  —, if can be varied or reversed in favour of a dead person ;-see Appeal ; 


Á 


competency of vee ane sca ove "m 
L——— on default—Deposition on commission recorded—No appearance of 
defendant,—Civil Procedure Code, O. 17 R. 3; see Ex parte decree 
Deficiency of persons summoned to act as jurors— Procedure ; see Jury trial 
Demolition order—Usauthorised additions or alieratiens prior. to 1923— 

Calcutta Municipal Act (HI B.'C. of 1923, as amended by Act V B. C. 
* — of 1936), Sec. 557 (a), Sub.Sec, (2)-—Previous proceeding nugatory. 
New procedure is to be applied to contravention of the Calcutta Mynicipal 
Act of 1899 as’well as to the contravention of the Act of 1923. Hence 
an order made under fection 353 of the Calcuttd Municipal Act of 1923 
e directing the demolition of additions and alterations made to a certain 
premises, unlawfully sometime pfiar to 1923, isa good one. | 
Where sub-section (2) of section 557 (a) of the Calcutta Municipal Act is 
complied with, for the rest, the new procedure is to be applied to #legal : 
proceeding relating to contravention of the old Act. 
The mere fact that proceedings to obtain a demolition order were nugatory. 
as not being started after proper sanction, isno bar to new proceedings 
e = 
. , . 
. e 
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E: 
. Demolition order—( Conid.) i : 
after sanction being started to obtain a demolition order. Ram Copal 
Goenka v. Corporation of Calcutta x dis 
Deposition on commission, reading of ; see Ex parte decree — ... ae 
Disclaimer—Attorn ment to third party ; see Rent, suit for... 
Qivision Bench of High Court, decision of, in remanding, if UHR 
‘© between parties ; ses Appeal Hr T one 
Divorce ~Burmese Budhist Law—Desertion by husband Jor the tequisite 

œ period—lIpso facto dissolution of th? marriage tie. 

Provisions of the Burmese Law dea ling with such a serious matter as the 
severanse of the marriage tie must be strictly construed and fully com- 
plied with. 

Quaere whether on the correct interpretation of section 17 of the Book of 
*Manugye, when the husband or wife has left the home, the marriage is 
automatically puf an end to by the fact of the husband's omitting to send 
the wife anything for three years or one year, asthe case may be, or 
whether there must be some further act of volition showing an intention 
to determine the marriage relation, such as remarriage or a suit for 
divorce. The judiclal Committee left the question open, observing, 

* at the same time, that it on ly arose under the express terms of the 
section where there had been desertion on the one side or the other amd 
failure on the part of the hu sband to provide tbe wife with any mainte- 
nauce for the specified perigd, “ Unl ess both conditions are satisfied, the 
text gives the wife no right to remarry, and the marriage tie must be 
considered as subsisting,” Ma Saw x In v. Maung Tan Aung Gyaw 

—— —— , post-Nuptial delegation of power of, to Mahomedan wife, if valid ; 

see Mahomegan Law B one - - see 

Docgment, construction of—Same meaning; if to be given to expression in 
every part ; see Partnership Sp 

—— ———— —, when executed 3 see Registration, validity of nos ae 

——» written, construction of—Cardinal principle ; see Construc- 


ste 





tion ade one ies aes ee m 
oo —, not produced in Court in proper time and thus rejected ag evi- 

dence, if can be referred to by the party producing if or his witness to 

refresh his memory—Fyidence Act, Sec, 159 ; see Agreement for mort- 





Donor, it can revoke gift before registration—Deed of gift delivered toand 
accepted by donee; see Gift, we ® Wee € Tm 


Easement-—Ancient windows, obstruction to—Fossession, severance of— 
Second appeai—Defect of protedure in appellate Court, 

The plaintiff purchas ed a part of certain premises on the 2oth February, 
1906 and was in ossession of it from the da& of her purchase. There 
was a verandah on the north of the purchased land which passed to her 
by the cofiveyance, but the land underneath the verandah remained with 

*he vendor. There was a stipulation in the deed of sale that ‘‘if in 
future you require to repair your buildings, then I shall demolish and 
remoye the verandah.” There were also two windows onthe dispyted 
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PAGE. 


112 


/ 


Vor, XLVIL] „INDEX OF CASES, y UT 


Easement —(Contd.). 





land which were in existence for about 50 years. The deffndant erected 
a wall right across these windows: 

Held, that it was enough if the vendee plaintiff came to Court and said that 
she required the removal of the building for the purpose of effecting 
repairs. 

That the question whether repairs were needed or not, dependtd entirely 
on what the plaintiff thought. e 


Tiat a defect of procedure in the trial in the appellate Court affecting the 


merits of the case was a ground for interference in second appeal, A 

That the plaintiff was entitled to have enjoyment of the light and air of the 
ancient windows in the same manner as it was enjoyed during the unity 
of possession, Brajeshwari Dasiv Nityananda Das ... 

Right of water—Taking water by cutting ail—Such right, ios can 
be acquired, 

The defendants had lands to the north of plaintiffs’ dag No. 3033. They 
had been taking water flowing through an artificial channel iato tbeir 
land, The water was available every monsoon, that is, dufing all months 
of the year when irrigation operations were ordinarily «undertaken by 
hgriculturists and it was used for nearly 32 or 35 years for the purpose of 
irrigating the defendants’ lands, by cutting the northern ai of plaintiffs 
Dag No. 3033 and this the defendants had done as of right and withont 
interruption : e * 

Held, that upon these facts, the case comes within the principle of 
Beeston v. Weate and that the defendants did acquire a. prescriptive 
right to take water in the manner alleged by them, 

“The enjoyment and acts complained of, which without the existence of the 
easement would be tortious, were evidence of the right to the water and 
the fact of the clfinnel along which the water owed being artificia! did 
not prevent the right being acquired, there being nothing to show that 
the artificial thannel was made for a temporary purpose”. Bepin 
Behary. Ghatak v. Ramnath Ghatak s x 


Bjectment— Estates Partikon Act (V B. C. ef 1897), Sec. Br— "Split "ME 


Partition of estate—Holding split wp— Transfer of part of son-transfer- 
able Aolding— Holding within mere than one estate—Transferred portion 
of the holding falling entirely to one landlord. 

The law confers upon the partition authorities the power to divide any 
tenure or holding into separate parts apportioning the rent te be attached 
to each such part and giving an opportunity to the tenants to raise any 
objection to such division. 
nder section 81 of the Estates Pargtipn Act, the right t split up for the 
purposes of partition, any tenure or holding, should be exércised only 
when it is reasonably necessary to do 2o, in order to effectan equitgble 
partition. 

The expression ‘split up’ is used in section 81,of the Act as meaning sever- 
ing completely in several parcels the holding which before the partition 
wag held undgr several persons. 
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Ejectment—(Cenid.). : 

A transferee from the* original tenant of a portion ofa non-transferable 
holding situated within more than one estate, remained in possession of 
that portion of the holding and was recognised by all the co-sharer land- 
lords except the plaintiffs. Subsequently there was a partition of the 
estate under the Estates Partitioh Act among th® co-sharer landlords of 
the holding and the disputed holding fell to the share of the - plaintiffs 
alone : 

> Held, that the plaintiffs were entitled to eject the transferee as trespasser. 
Haran Chandra Saha v. Behari Lai Bhumia = 
— — — Lease—Miras Karska tenancy—Covenant for re-entry—Breach f 


Covenant—Bengal Tenancy Act, (Vill of 1885) Sec. r55— Transfer of 


a “cupancy holding—Original tenant sublesseas under the transferee. 


Section 155 Bengg] Tenancy Act applies to every case where the landlord , 


sues the tenant for ejectment even though on the allegation that he bas 
forfeited his tenancy on account of the breach of a covenant inthe 
lease. . . 

Because a tenant (in.this cese, an occupancy raiyat) commitsan act in 
breach of the terms of tenancy, he does notceaseto bea tenant within 
the meaning of section 155 Bengal Tenancy Act. He continues to bea 
tenant until he is declared by a Court of Justice that he has forfeited his 
tenancy and is liable to be ejected. 

A landlord is not entitled feo treatea holding as abandoned whee: the 
original tenant is in possession as a sublessee without some act of repudia- 

E tion of tenancy by him. * 


In a lease creating a Miras Kursha there was a covenant that if the tenant 
transferred the holding without the landlord’s consent the landlord would 

” have the right of re-entry. The tenant transferred the holding to another 
person and continued to remain in possession as a sub-lessee Sunder him. 
In a suit brought by the landlord without serving notice upon the tenant 
under section I55 Bengal Tenancy Act: 

Held, that the suit was barred under section 155, Bengal Tenancy Act. 

* ^ Ataharuddin Taluqdar v. Murari Mohun Dutta e 

Temporary Act running out and ceasing to have any fees 
operation —BEffect of-—Appellate Court, if cane afford relief to a party on 
the basis of altered circumsiances—Civil Procedure Code (Act V of 
, 1908), O. 41,.R. 33— Dam ages. . 

An appellate Court has to decide a case as it was presented before the trial 
Court and ona consideratiqn of which the original jgdgment is based. 
But if the right claimed is one which has either ceased to exist or been 
modified by certain events have transpireg since the decree of the 
trial Court, the* Court is bound to take notice of it in order to give 
just and proper relief to the parties to the appeal before it. 





Upon similar considerations O. 41, r. 33 C. P. C. empowers.a Court of 
apbeal to make such a decree or order as the case may require. 
The present suit for ejectment was instituted at a time when the RenteAct 
. e . 
e. 
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- Ejectment— (Centa.) . D 
was in operation, but when the matter came up before the lower appel- 
late Court for hearing, the Rent Act has expired : 

Held, that the temporary act running out ceased to have any effect upon 
the present proceedings and the case musf be decided in accordance 
with the general law under the Transfer of Property “Act. 

The plaintiff landlord cannot claim asa matter of right that damages for 
holding over‘after notice to quit must be in the shape of rent which was 
stipulated between the parties. Butit is open to the Court to assegs 
"damages which the plaintiff is entitled to get from a trespasser in wrong- 
ful possession of the premises. Suresh Chandra Chatterjee v. 
Kanti Chandra Bhattacharjee... EN s 

——Trespasser denying plaimtif-vendee's title—Vendor admitting 
sale but denying payment of full consideration money—lycet for 

Kobala. 

Where the plaintiff suing in ejectment claims under a transfer from the 
tiae owner, the deed of sale containing an untrue statement as to 
payment of purchase money, but being otherwise reasonable in its 

e terms and affirmed and acted upon by both vendor and purchaser, and 
neither champertous nor contrary to public policy, it operates as a 
present transfer to the plaintiff giving him a good title on which it is com- 

“petent for him to sue, unless the defendant succeeds in proving that the 

transfer was not merely voldable but absolutely void.e * 

Any question that may arise between a vendor and a vendee with reference 
to the transaction of sale, is outside the competence of a trespasser to 
challenge e. g. the validity of the sale onthe ground of inadequate 
consideration. . . 

The vendor who is not paid thefull purchase money, has the right of an 
unpaid vendor. ‘ 

A plaintiff vendee can maintain a suit for ejectment, though the object of 
executing the Kobala was to enable the plaintiff to bring the suit. bd 
When the vendors admit that they sold the property and recieved the 
price therefor and the purchaser says that he purchased it and paid the 
consideration for it, the former (that is, the vendors) cannot be compell- 
ed to return the purchase money, simply because they did not get the 


full price agreed on. Hara Chandra Mandal v. Mohananda Mon- 
* dai 





ml m 


7 , Suit for—Relationship of landford and tenant—In fhe prévious 
rent suit, plainfit failed to prove execution of &abwiiai by defendant— 
Admission in kabuliat,’ if can be proved in ejectment suit; see Res- 

a judicata E e ec 
Entries in account books of Zemindac? Sherista — Entries made in &he absence 
and assent of tenant—Weight to be attached to entries; see Admissibi- 
lity «es ut E RS 
Estates Partition "Ad Sec. $1—Right to split up any tenure or holding, 
when to be exercised ; see Ejectment iis V 
-—— » Sec. 81 ‘Split up’, meaning of ; see Ejectment 
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Estate, if in arrear—Collector’s register—Inference ; see Revenue Sale 12 
Estoppel—@ortgage dged executed by minor, if valid; see Minority 623 
——— —, operation of—Denial of landlord’s title by tenant—Time ; see 
Rent, suit for oss ace ve is 389 
Etmam tenure in Chittagong,—pormanent, heritable and transferable 
e Presumption as to fixity of rept ; see Appeal , . "t 11a 
tenure in Chittagong—Rent, if enhancible—Benga] Tenancy Act, 
Secs. 6, 73 see Appeal... w 112 
Bstoppel—Condition of packages nêt satisfactory— Railway SMS and 
party agreeing ; see Contract, suit on T ms 32 
Eviction,” by the title paramount, a good defence, against the covenant 
to pay reni ; ses Rent, suit for T. e "s 387 
Eviction, partial, plea of, demanding abatement of tnb i£ “available to 
. tenant ; see Rent, suit for DS 387 
— , by title paramount—Good detence, "m constitutes ; see Rent‘ 
suit for e E ce > T os 387 
———5 by title paramount, what i is ; see Rent, suit Em vs s 387 
—— forcible—-Expulsion ; see Rent, suit for vis 2 a 387 
Evidence —Bindiag character of allegation as to entering into contract for : 
° doing a certain thing ; see Lease zi ie sd siad 376 
— ——— Conversation with Magistrate—Particular line, of ation Action; 
provocative and annoying ; see Breach of peace ... » S 444 
- Indian Evidence ect (I of 1872), Secs. 153, 155, 157 interpreta- 
tion of —Bffect of improper reception of evidence. 
Sees. 153 and 155 of the Indian Evidence Act, must be strictly constryed 
and narrowly interpreted if the Courts governed by that statute are to be 
spared tle task in many suits ofeprosecnting, on most imperfect material 
* issues, which have no bearing upon that really in contest between the 
parties. è : 
Semblet S, 153 of the Evidence Act is in accordance with the opinions of 
the Judges in the case of Attorney-General v. Hitchcock reported in 1 
Ex. 91. d 
Where, in order to corroborate a witness, a letter wyitten by him was 
tendered and received in evidence under S. 157 of the Evidence Act, the 
Judicial Committee in holding that, under the circumstances, the letter 
was not properly receivable for any purpose, made the following perti- ' 
. nent observations : —*'Its contents apght to have been excluded from i 
judicial? consideration in all Courts as completely as they have been. 
ignored by their Lordshipg”. Bhogilal ae v. The Royal 
Insurance Company, Limited... v 550 
(— ——— Opinions expressed in Official Repayts ; fee Impartible estate... 150 
, hearsay, if admissible—Counsel not objecting ; see Inadmissible 
evideace = ms ees i te i. 289 
= v , improper reception of, effect of ; see Evidence . 550 e 
Evidence Act, Sec. 11—Conversation with Magistrate—Particular line of 
“action— Action, provocative and annoying ; sse Breach of peace e fex 444 
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. Evidence Act, Sec. 3o— Statement of accused, , when admissible against 

fellow prisoner ; see Evidence, admissibility of ... NES XE 

——-, Sec. 32 Sub-section (2)—Account books of Zemindari 
Sherista ; see Admissibility ed ee zee 

— —— —- — —, Secs. 153 and 155, interpretation of ; see Evidence Vis 








» Sec. 1 Vino a is reception of evidence, effect of; see 
Evidence A. A 

— — =, Stc. Dips Possit not Produced in Courtin proper time 
and they rejected as evidence, if can be reffrred to by the party produc- 

* “ing it or bis witness to refresh his memory; see Agreement for 
mortgage Se Si one — 

» Sec. 159—Writing used to refresh the memory òf a witness, 
if to be admitted in evidence ; see Agreement for mortgage ... 

Evidence as to right to take water ; see Easement... wie ES 

— -—- of possession—Order and by Revenue Officer "EN the name 
of a particular person to be entered in respect of certain -property ; see 
Limitation: ... sss 

—— ——- recorded by a Magistrate havigi no o jurisdiction, if can bs eonsidered 
by the Magistrate having jurisdiction and to whom the‘case is trans- 





ferred ; see Trial ise see ak 4 se s 


Bxdoution Sate; if to be set aside in its entirety—fraud and irrogularity— 

* Application by one of the judgment-debtors—Barden ef proof. 

Where fraud is committed by auy party, it lies upon fim to show that the 
other party had a clear and definite knowleflge of the facts constituting 
fraud at a date beyond the statutory period, 

It a sale is bad on the ground of material irregularity or fraud, it can be set 
aside at the instance of any party whose interest is affected by the ‘sale. 
It cannot be set aside in part. 

In the case of a joint decree when the shares of the different defendants 
cannot be defintd, if one of the defendants succeeds in proving to the 
satisfaction of the Court that the gale is fit to be set aside, the Court can 
only give him proper relief by setting aside the entire sale. 

A certain tenure was sold on the 24th July, 1922 in execution ofa decree 
for rent, On the arst August, 1922, two out of 65 judgment-debtors, 
filed an application to have the sale set aside. That application was 
dismissed on the 4th April, 1023. The sale was then confirmed and 

. symbolical possession delivered to the auction- -purchaser on the 27th 

February, 1924. On the 27th March, 1924, the respondent, judgment- 
debtor No. 56; filed an application under O, 21 R. go and “under section 
47 of the Code of Civil Procedure to bave the sale set aside on the 

e ground of irregularities and: fraud, . 

It was found as a fact that the judggent-debtor No. 27° died during the 
pendency of the rent suit and his heirs were not substituted on the record, 
It was also found that there was fraudulent suppression of the processes in 
connection with the sale and that there was substantial injury on account 
of the fact that the property was sold much below its proper price : 

Held, that the entire sale should be set aside at the instance of judgment- 
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. - . Pace. 
Execution—(Cenia.). * 
debtor No. 56. Ramesh Chandra Patranabis v. Birajasundawi 
Gupta m ner E - m - 351 





of valid document—Personal signature, if necessary— Person, 
authorised, if can write the name Qf the party executing Posee Registra. 
tion, validity of 


š PE N s 
* e proceeding, application in ° Civil Procedure Code, O, 9, if appli- 
cable ; see Inherent power E» 


Executlon of decree—Suit for contriBution by a mr after ANS 
tion of mortgage debt—Transfer ef Property Act (1V of 1882), Sec. g5— 
Application for attachment and sale of tke properties charged with the 

à amount of contribution —Separate suit, if mecessary—Ciwil Procedure 
Code (Act V of 1908), Order 34, rules 41, 15. 
Where in a rhortgage suit brought by the mortgagee against several co-mort- 


gegors, one of tfem alone redeemed the mortgaged property by paying ^ 


the mortgage debt and thea brought a suit for contribution under section 
95 of the Transfer of Property Act, got a decree which imposed not only 
a personal obligation upon the said co-mortgagors but also a propór- 
tionate charge upon'the properties Hable to contribution and then applied 

e for attachment and sgle of the said propertiesin execution of the gaid 
decree : 


Held, that it was not necessary to bring a second suit to effect a sale of the 

. said properties under the provisiong of order 34 rules r4 and I5 of, the 
Code of Civil Procedure and the decree could be enforced by way of sale 
of the said properties in the present suit. Kumar Bl rendra Nath Roy 
Bahadur v, Tarini Kanta Roy  ... - 

Exparte decree—Decree on default-Deporition on commi ssion-- Civil Pre- 

» cedure Code (Act V of 1908), O. 17 Rr, 2, 3, O. 26 R. 8. 

Default of appearance in a caso of general adjournment before hearing is 
within rule 2, order 17 of the Code of Civil Procedure and rule 3 is direc- 
ted to & case where a party is definitely given time in order fhat they 
may take a certain step which it is necessary for him to take if he is to 

° prosecute his case, and fails to take that step. . 
Before the evidence taken on commission can be read, the Court hes either 
to be satisfied by proof of certain facts or to be satisfied that the case is 
such that it should dispense with the proof of those facts. 
A petition was made by the defendant praying for his examination on com- 
“mission, but the case was adjourned to fhe 26th March for hearing and 
again to the goth "Apri andthe present applicant filed a petition and 
again prayed for his examination on commission on the ground of illness, 
The application was granted on the term that the e xecution of the commis- 
sion would not he a ground for any furthe® ffijournment and the parties 
were directed to come ready on the day fixed. Tho commissioner fixed his. 
work on the 3oth April and on that day it was ordered “On both parties’ 
" prayer for time let the case be adjourned to 7th of May for hearing. 
Parties must come ready on that day." On the 7th May, the evidence 
-taken on commission was recorded in the report but the pleadef for 
@ . * e 
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'Exparte decree—(Conid.). 
f the defendant said that he had no instructions. The case was decreed 
ex parte. 
Heid, that the case was one for default and was governed by rule 2 order 17 
of the Code of Civil Procedure, » ; . 
That even in a case which was otherwise within pala 3 order I7 of ‘the Code * 
of Civil Procedure, the Court was not obliged to dispose of the case by 
looking at the evidence upon commission.* Kristo Kishore Bose v. - 
Pancharam Maity ies 467 





— Setting aside ef— Ciel. Besduni ‘Code (Act V of 1908) 
O. 9, R, 13—Bengal Tenancy Act ( VIL of 1885) Sec. 1534—Deposit— 
Amount alleged to be not due— Report of Select Committee. 

Section 153A of the Bengal Tenancy Act contemplates'a deposit to be made 
in all normal cases, where a decree has been passed for any amount ina 
suit between the landlord and tenant as such. 


In all cases the Court has power to make an order forthe deposit of any 
amount whether there has been an admission or not. , K 

The Court should regulate the amount of the deposit and in all cases it 
should record its reasons for the order it passes, whether it requires or 
excuses & deposit. ; 

It i5 not permissible in construing provisions of the section, to refer to the 
report of the Select Committee. e* 

The observations of the Select Committee do ym support the contention 
that no deposit under section 153A of the Bengal Tenancy Act is necessary 
where the defendant does not admit that any amount is due from him. ` 
Tanijannessa Khatun v. Purna Chandre Chakravarty ... S us 66 

Fact, finding of, by trial Court which saw and heard the witnesses, not to be x 
lightly reverged j see Hindu Law is vs 
——, finding of, by trial Judge, weight attaching. to; see Inadmissible 
evidence Á ET ais ack ves e 288 
Finding of fact by trial Court which saw and heard the witnesses, not to be 
lightly reversed ; see Hindu Law eos m 189 
Findings of fact of trial Court which had not seen the witnesses: weight 
attaching to ; see Mortgage sé 25 € 222 


Finding of fact of trial Fudge, moi liable to be interfered with om appeal 
* except for sufficient reason. 


D > * : 

Where the trial Judge has had the opportunity of seeing the witnesses and 
hearing them give theirgevidence, he is in a much better position to gauge 

the truth and value of the oral evidence than the Judges. of the appellate 
Court, and conse quently a finding ef fact arrived at, on' such „evidence, 

by the trial Judge ought not to be interfered with by the appellate Court 

è except for cogent reasons. R- Arunachala en 7, S. R. Balke 


og ads $76 
* Fixity of rent, presumption as oao tenure in Chittagong— Tenure, Š 
permanent, heritable and transferable ; see Appeal us 112 
Fanud committed by party—Other party to prove what; see Execution E A T a 
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Fraudulent preferenge—Singapore Bankrupicy Ordinance—Presidency — 
Towns Insolvency 4ct (Iof 1909), S. 56—Provincial Insolvency Act 
(V of 1920), S 54—“ With a view to prefer” —Question of fact—Domi- 
nant motive of the debtor—Inference properly drawn from the fa.ts— -` 
e Transfer to averi crimigal Ponjun Jor breach of trusi—Onus of prof 
* on Official Assignee. 
A debtor, who was then unable to pay his debts as they became due from 
œ his own mosey, transferred to the Sppellants, to whom he was largely 
indebted, a quantity of rubber as security for their debt. The question ° 
arose whether the transfer wasto be deemed fraudulent and vold as 
' against the Official Assignee in the bankruptcy: ` 
Held, that the result depended on the answer to be given to the question, 
* was the tranfer to the appellants made ‘with a view of giving them a pre- 
ference over the other creditors ? within the meaning of Sec. 51(1) of the 
Singapore Bankruptcy Ordinance, which is identical with the provision on 
the same subject in the Presidency Towns Insolvency Act, S. 56 and the 
Provincial Insólvency Act, Se 54. 
The question to be determined is one of fact, was the dominant motive 
* actuating the debtor fn making the transfer 2 desire to prefer the parti- 
cular creditor or was it of a different character ? As the solution of this 
question involves an enquiry into the state of a man's mind, and it must — * 
very seldom be the casa gat there is direct evidence on the point, the 
decision generally depends on the inference properly to be drawn from the 
circumstances attending the transfer as establish ed by the evidence. 
Where the proper inference to draw from the facts was that the dominant 
motive actuating the debtor was that, in making the transfer to his credi- 
* tor, he (the debtor) was only doing what he felt himself bound or com- 
pelled to do, and where it must have appeared to him that the alternative . 
to handing over was a prosecution for criminal breach of trust, the case 


is not€f fraudulent preference within the statute. 
When the Official Assignee in the bankruptcy seeks to establish that a 
transfer by the debtor is void as a fraudulent proference, the onus of proof 
is on the assignee—he has to show that the case is Within the statute. 
“A good deal was said in argument as to the shifting ofthe. onus at 
particular points in the development of the case, but when all the circum- 
stances have been ascertained so far asthe parties have thought fit to . 
ascertain €hem discussion on this point ‘becomes immaterial and the deci- 
sion must be come to on the whole of the circumstances so ascertained, . 
and the question of onus only becomes important if thé circumstances are 
so ambiguous that a gatisfactory conclusion is impossible without resort » 
toit". Sime, Darby aud Compay?’ Limited v. The Official 
Assignee of the Estate of Lee Pang Seng (A Bankruft) eh 339 
Gift—7ransfer of Property Act (IV of 1882), Secs, 122 and 123—Deed of gift ° 
j delivered to donee—Donor not competent to revoke gift before registra- - 
tion. 7 ^ 
"Where the donor of immoveable property has hand ed over to the donee an 
figtrament of gift duly execkted and attested, and the gift *has been 
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Gift—(Conid,). “ 


accepted by the donee, the donor has no power to revoke the gift prior 
to the registration of the instrument, 

The decision of the majority of the learned Judges i in Atmaram Sakharam 
v, Vaman Janardhan followed. 

Registration does not depedd upéo the donor’s cénsent, Hit is the act of an 
officer appointed by law for the purpose, who, if the deed of gist is exe- 
cuted by or on behalf of the donor and is attested by at least two witness- 
eg (See Secs. 122 and 323, Transfer of Property Act, 1882), must 
register it if it is presented by a person having the necessary interest 
within the prescribed period. Neither death, nor the express revocation 
by the donor, is a ground for refusing registration, if the other conditions 
are complied with. Venkat Subba Shrinivas’:Hegdo v. Subba 

Rama Hegde - s pt " 
— Transfer of Property Act (IV of 1882 n ‘Sec. I29— Muhammadan Law of 
Gift — Detivery of possession—Gift by father or other guardian in favour 

of minors. 

Nothing in Chapter VII of the Transfer of Property Act, relating to *Cifts' 

* affects any rule of Muhammadan Law). 
1, A gift is defined to be the conferring of property Without a con- 


sideration. . 
a. " Acceptance and seizin, on the pati of the donee, are as necessary as 
relinquishment on the part of the donor, " e* 


3. Itis requisite that a gift should be accompanied by delivery of posses- 
sjon, and that seizin should take eff:ct rem or, if at a subsequent 
period, by desire of the douor. 

4. A gift cannot bs impli:d, It must be expréss and unequivocal, amd the 
intention of the donor must be demonstrated by his entire relinquishment 
of the thing given, and the gift if null and void where he continues to 
exercise any act of ownership over it. 

s. The cüsés of a house given toa husband by a wife, and of propert? 
given by a father to his minor child, form exceptions to the above rule, 

6. Formal delivery and seizin are not necessary in the case ofa gift toa 
trustee, Having the custody of the article given, nor in the case of a gift 
to a minor. THe seizin of the guardian in the latter case is sufficient. 
(Chapter V of MacNaghten’s Principles and Precedents as Mohummadan 

* Law, approved), 

In accordbnce with the aboverules of the Muhammadan Law, where there 
is bn the pact ofa father or other guardian a real and bona fide intention 
to make a gift, the law fill be satisfied without Change of possession, 

and will presume the subsequent holding of the property „to be on behalf 
of the minor, fe . 

The aforesaid exception to the general tule (as regards the necessity for 
delivery of possession and relinquishment of control by the donor in order 
to constitute a complete gift according to Muhammadan Law), will not be. 


extended by construction to cases within the reason, but not within the . . 


words of the exception. 
*. 
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Gift—(Conid J . 
A Sunni Muhammadéhn was alleged to have made an eral gift of his immove= 
able property to his minor gra ndsons (the sons of his daughter), who,” 
with their parents, were living with and maintained by him,but there was 
no mutation of the names and no transfer or delivery of possession of the 
*property by the alleged donor (b his grandson’, or to any one on their 
behalf, and there was no relinquishment of control by him over the said 
property. On the contrary, his possession and management continued as 
heretefore, and there was no evidence showing that he ever intimated . 
that he regarded himself as a trustee for his grandsons or that he was ‘ip 
possession of the property on thedr behalf : 
Held, that the gift was not complete according to Muhammadan Law. “It 
e is not a case of a gift by a father or mother to a minor, nor is it a case of 
a guardian mabing a gift to his charge or charges.’ It is true that Abdul . 
Rasul (the alleged donor) seems to have maintained and brought up his 
grandsons (the donees) from the time of their birth until his death ; but 
during that time the father and mother of the two minors (the dónees) 
were also living with Abdul Rasul. Their Lordships are unable to hold 
that those facts are sufficient to constitute Abdul Rasul a guardian within 
the meaning of the exception, so as to make a gift by him to them com. ` 
plete without any delivery ofepossession or relinquishnient of control over . 
the property by him." Musa Mirza Walad Mohamad Shaffi v. 
Kadar Box Walad Khj Boxe — .. i. i dou 517 
——— Of income, carries the whole estate ; see Hindu Law - - 198 
— —, revocation of— Deed of gift delivered to "done Acceptance did donee; .° 
see Gift sis ^ m M7 500 
Guardian of a ininor, If can enter int contract on behalf of a minor, binding f 
on'the minor a3 to any interest in the property which the minor might 
acquire afterwards ; see Lease - A - 376 
Handwriting—Evidence of comparison ; see Dacoity s |o 47i 
Hearsay evidence, if admissible—Counsel not objecting ; see Inadmissible 
evidence ET e ss Ss 288 
* High Court— Review of order d in a criminal case—Cziminal Procedure 
Code (Act V of 1898), Secs. 438, 439— Bnhancement of sentence by High 
Court en reference by District Magistrate without hearing accused— 
Review of order on application of accused. n 
A Criminal Reference under section 438 Criminal Procedure Code appear- 
ed in the aily painted defended list of the High Court snd.the record 
of the case was marked witlythe word * defended.’ Rot no notice of the 
Reference was actually served upon the accused who was unrepresented 
at the time of hearing by the High Court . en it upon hearing the com- 
plainant accepted the Reference and ined the conviction of the 
accusedgand sentenced him to suffer imprisonment. On an application’ 
. by the accused for vacating the said order passed in his absence : 
Hela, that under the Criminal Procedure Code asamended at present the 
High Court has ample jurisdiction to vacate the above order. 
Thgs under the circumstances the High Coprt could not make an „order on 


4. 


Vor. XLVII.] INDEX OF CASES, A4 X5* 


High Court—( Contd.). 
the Reference without heariog the accused and without the accused 
having been given any notice of the hearing of the Reference before the 
High Court, Ramesh Pada Mandal v. Kadambini Dasi m 

in second appeal, when can interfere— Weight to be attached 
to entries in account books oftemindari Sherfsta ; se? Admissibility ssc 

High Court Rules for excepting sale report, applicability ‘of—Purchaser 
undera sale held by the Registrar of tha Original Side, entitled to 
refuse the title—Title not in accordance with the conditions of sale 
Execution Court to decide the title ; see Limitation Ss 


——— 





Hindu Law—Construction of deed of irust—Gift to settlors daughter e 


life, and after her death to her ‘‘ male heirs" —Gift of income, carries 
the whole estate—Rule in Shelley's case, inapplicable. x 


The settlor, a Hindu dwelling in Bombay, on the 1st May 1889, in consi- 
deration of the natural love and affection which he bore to his children 
and grandchildren’ conveyed by deed*of that date certain immoveable 
properties to trustees upon trust to pay the income to the settlor 4or life ; 
and after his death upon certain trusts expressed in the following word— 
** As to one-quarter of the said rents dividends and profit upon trust to 
pay the same to my daughter Krishnabai during her life for her sole and 
separate use and after her death in trast for the *male heirs of the said 
Krishnabai share and share alike.” as 


On July 14th, 1894, the settlor died. Krishnabai survived the settlor and 
died in 1897, leaving six sons, all of whom were living at the date of the 
settlement. The question arose as to the true meaning of the gift in 
favour of Krishnabai and her male heirs. The heirs of the settlomcon- 
tended that the limitations in favour of her (Krishnabai's) male heirs 
after her death were contrary to Hindu Law and void, and that in con- 
sequence there was & resulting trust in favour of the settlor 1 


Held, (overruling this contention) that the gift in favour of Krishnabai'f 
male heirs was a valid gift under the Hindu Law, inasmuch as they did 
not take by'inheritance,ffom her, and it was by virtue of a wholly inde- 
pendent gift that they were beneficiaries under the deed. 

Held, also, that’ the gift, though in the form of a gift of income, carried the 
whole estate. Madhavrao Ganpatrao Desai v. Balabhai Raghu- 
nath Agaskar m eee -— 

— Joint Family Property—Sale Jor family sone Fun of 
consideration not applied to purposes of necessity— Effect 9f. 

A gale of joint family property will not be set aside merely because a part of 
the proceeds is not proved to havg heen applied to purposes of neces» 
sity. The real question that -has to be considered is this :-*Whether 
the sale itself was justified by necessity». If the purchaser has acted 
honestly, if the existence of a family necessity for the sale is made out, 
and the price is not unreasonably low, he (the purchaser) i$ not bound 
to account for the application of the price. 

Transaction of sse of family property which, in their real essence and 

* substance, are sales made for family necessity, will not be narrowly 
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scrutinized, especidily when such transactions have stood unchallenged 
for a con iderable iength of time and go back beyond the stage at which 
direct evidence could possibly be expected from the vendees. 

Where a sale of family property for the sum of Rs, 4000 was justified by 

S mecessity to the extent bf Rs, °3,500 and thete was an unaccounted 

balance of Rs. «00, the High Court held the sale invalid, subject to the 
condition of payment to the vendaes of the items proved (namely, the 
said sum of Rs. 3,500). : . 
Held, by the Judicial Committee (reversing the High Court) that the sale . 
. could'not be set aside, Gauri Shanker v. Jiwan Singh ae 
—— ———-Sfeint Hinda family —Karta’s authority to borrew—Onys of 
e fr09/ —Hjigh rate of interest—Compound interest and rests—*'* Reascn- 
able commercigl term" —Evidence Qf previous borrowings. 

It is now well settled that the authority of Kartas of, a Hindu Joint. 
family to borrow on the security of family property is a limited one, 
and, in the case of a loan to them, the burden of proof in the first Ínstance 
rests upon the lender to show that both the borrowing and the terms 
were within the authority which Kartas can exercise. se 

In the suit now under appeal to His Majesty in Council, the kartas . 
of a Hindu joint family executed a mortgage. bond in favour of the 
respondents fora principal sum of Rs, 12,000, at compound interest 
at 15 per cent per antfurf? with yearly rests. Before the Privy Council 
there was no contention that the money was not borrowed for necessity, 

‘and the only question for decision was, whether the terms, . 
namely, the rate of interest and the rests and the compound 
interest Were in excess of the kaftas’ authority or not, Their Lordships 
held that the txstial onus, which rested on the mortgagees of showing 
that the transaction in the form which it took was not in excess of the 
kartas’ authority, had been discharged, and that upon the evidence in 
the chse, the interest and the terms of the loan were brought within the 
kartas’ authority as being such terms as it was reasonable and proper, 
for them to incur at the time and under the circumstapces, for the pur 
pose of obtaining the loan in question. They were "'reasonable com- 
mercial terms.” E 

The question of compound interest cannot be regarded as entirely separ- 
able from the rate of interest, Compouud interest at a moderate rate — 
may nof necessarily be oppressive and similaMy compound interest . 
with infrequent rests may not be oppressive,” where compound inte- ` 
rest coupled with & high rate of interest and with frequent rests 
might be in exces of any authority which the kartas could have. The ° 
whole conditiens and terms of the lendhg have to be regarded ee Í 

There is no rule, when the terms of a Joan toa karta are challenged, t 
lean to their reduction, orto presume that simple interest must i 
he judicially preferable to compound interest, or that rates of interest, 
because they might seem high in England, must be unreasonable 

` dp India. Compound Interest i is common and may oíten be , necessary 
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and proper in India under the circumstances of that dbuntry, '' The 
matter is not one upon which, one way or the other, their Lordships’ 
Board has ever decided that there is a presumption one way.* 

The expression * to borrow upon reasonable commercial terms is simply 
used in contiadistinction to Buch terms as Would be in excess of the * ay 
necessity and therefore in excess of the authority of a mafiaget ofa joint 
Hindu-family. ‘Commercial terms’ is obvjpusiy a relative expression. 

» They are relative to the time and the place, the country and bhe 
parteof the country, where the money is borrowed, the kind of security 
that is offered for the loan, the possibilities of realising such security, the 
supply of capital and the opportunities of finding persons willing to 
lend for possibly a considerable time. The word 'commerclal,' in relation e 
to parties who do not belong to a commercial community agd to tran- 
sactions which no one would call mercantile, must be understood as a 
Comprehensive but convenient expression for such terms as can be 
arranged freely between borrower and lender under the circumstances of 
the particular case. . 

* The above interpretation of Lord Phillimore’s words, “to borrow upon 
» reasonable commercial terms’, is equally applicable to the expression 
.' commercial rates * ~ 
The judgment of Lord Dunedin in Radha ‘Kishen’s case does not bear the 

interpretation that, where a karta hos prewiously Borrowed under other 
instruments, but on similar onerous terms, this cannot be evidence that 

„the -borrowing on the occasion in question was a reasonable and 
proper transaction and therefore not in excess of his authority, 

Semble: Where all the evidence is in, the question of burden of proof is 
not of much importance, as the Court has then to decide upon the 
wholeevidence, Sunder Mull v. Satya Kinker Sahana sis 403 

Son bound by father’s acquiescence in mortgage executed by 
widow—Attestation ef a deed, when an estoppel—Necessity for aliesta- 
tion by Hindu widew— Finding of fact by trial Court ous saw and 
heard thé witnesses, got to be lightly reversed, ` d 

When a Hindu widow, holding the usual ‘widow’s estate’ in her deceased 
husband's property, executed aymortgage of it, and it was found that the 
income from thelands at the material -time was hardly sufficient to 
meet the ordinary expenses of the family, that she had no alternative 
and -was compelled to reSort to borrowing in order to meet the "extra- 
ordinary expenses of the inarriages of her daughters : 

Held, on the evidence, that necess.ty for the alienation had been estab- 

9 lished. . 

Where the managing member of . Joint Hindu family conse&ted to and 
acquiesced in a mortgage executed by a Hindu widow: . 

Heid, that his son, who was not then born, was not entitled to doute the 
the validity ofthe mortgage, inasmuch, as at the time'when it wase 
executed he had no interest in the family property, and his father, in 
acquiescing dn the execution of the mortgage, was acting not only op e, i 
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behalf of himself, fut also on behalf ofall the members of the family 
who were alive at that time. The son was, therefore, precluded from - 
challenging the validity of the mortgage in question, and the conten- 
tion that he was not so estopped because he did not claim through his 
father, but as a member of a jdint Hindu family te which the Mitak- 
shara law applied, had, in the circumstances of the case, ne force. 
a Attestation ofa deed by itself estops a man from denying nothing what- 
ever except that he witnessed the execution ofthe deed and by itself + 
it does not show that he consented to the transaction which the 
document effects. When, however, in addition to the fact that he 
attested the deed, there is evidence to show that he consented to and 

e acquiesced in the execution of the document (a mortgage- deed), 
it isa legitimate inference to draw from such evidence that he not only . 
witnessed the execution of the mortgage by the mortgagor, but also 
he consented to the transaction and acquiesced in the mortgage being 
given. : 

On a question of pura fact, namely, whether the signature on a certain 
document was genuige, the trial Court, which ‘had the opportunity of 
seeing the witnesses give their evidence, accepted their evidence and ` 
decided in favour of the genuineness of the signdture. The learned " 
Judges of the High Court, who did not see the' witnesses, rejected their 
their evidence and came & the centrary conclusion : A 

Held, by the Judicial Committee, that there were no cogent reason for 
overruling the finding of fact arrived at by the trial Conn Bhagawan -> 
Singh v, Ujagar Singh us e P^ 189 

Suctession— Mitakshara Shea indians of same degree— NOS 
Praferential rigkt-—Full blood and haif bieod. 

Under the Mitakshara School of Hindu Law, the father’s halfsister’s son 
is a preferable heir to that of mother’s sister’s son, 

Where the parties are related in the same dogree, the _ preferential right 
should be in him who confers the greatest spiritual benefit on the - 
deceased : e 7 

Where the text writers meant that there should be a difference between the 
relations of half blood and full blood, that was specially enumerated. 
Where there is no such distinction made in the text, the wo rds should be 

"| construed as including both full blood gnd half blood,” 

In doubtful Cazes the rales as to how it should be defermined that a per- 
son has more blood particlesin common with thé propositus is that it 
should bq decided in accordance with the efficacy of oblations offered to 
the ancestors, Jatindra Nath Roy v, Nagendra Nath Roy " * 565 

Hindu widow, mortgage by—Consent by managing member— Unborn son, if 

bound y see Hindu Law vee T ut 189 
—r- Widow, mortgage by—Marriage of daughters—Income from lands 

hatdly sufficient tò meet the ordinary expenses of the family ; see Hindu 


Law e ei t sis 189 
4Holdigg over—Principle MER see Landlord and tenant =| T e. h 27 
Horticultural purpose—Entry i in the Record of Rightsas $ggas land; see * A 

Landlord and tengnt eet An; tee ar ee a7 
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ul egality—Conviction based on evidence partly” recorded by Magistrate 
having no jurisdiction and partly by Magistrate having jurisdiction ; 
see Trial e ES ase 

Impartible estate—Amgoow Zamindari ( Central Piven i= Dues Y 
preof—Special custom modifying ordinary law of succession—“ Raj" 
Value of “opinions” in Oficial Reports E 

Although Officiat Reports are valuable and in many cases the best evidence 
of facts stated therein, opinions therein expressed should not be treated as 
conclusive in respect of matters requiring judicial determlnation, however 
eminent the authors of such reports may be. 

A special custom modifying the ordinary law of succession must be aüsient 
and invariable and must be established to be so by clear and unambiguous 
evidence, . . 

Where there is a dispute with respect to an estate being impartibie or other- 
wise, the onus lies on the party who alleges the existence of a custom 
different from the ordinary law of inheritance according to which custom 
the estate is to be held by a single member and, as such, notliable to 
partition. In order to establish that any estate is impartible, it must be 
proved that it is from its nature: impartible and descendible to a single 
person, or that it is ae and descendible by virtue of a special 
custom . 

If an impartible estate existed as such from before the advent of British 
rule, any settlement or re-grant thereof by th& British G Government must, 
in the absence of evidence to the contrary, and unless inconsistent with 
the express terms of the new settlement, be presumed to continue the 


estate with its previous incidents of impartibility and auccession by 


spécial custom, 
The word ‘raj’ by itself does not necessarily imply impartibility. 
Unless considerablé age can be ascribed to any particular samindari, of 

. whichever class it may be, itcannotclaim to be governed by either 
ancient or invdrible custom. 

Neither by the terms of the grant, nor by territorial or family custom, any 
more than by its inhereat nature, can the saméndari of Amgaon (in the 
Central Provinces) be considered an impartible estate. 

History of the "` samindari tenure in the Central Provinces, discussed, 
Martand Raov Malhar Rao .. "x 

y alienability of—Concum tnt findings of fact— Nen-inter- 

ference on appeal— Practice of Privy Council. * 
In the absence of proof of custom restricting alienation, an impartible estate 
is alienable. ` , e 
Concurrent findings of the Courts in Jadia o on questions of fact (as for ins- 
tance, fraud and misrepresentation) will not be disturbed by thé Judicial 

e Committee on appeal. Kumar Baljnath Prasad Singh v. Kedar 

Nath Goenka EE m i ios sis 
Impartible estate, how proved ; see Impartible estate a 
— — —*— estate, if alienable ; see Impartible estate . 


— —— — estates in Southern India, nature Of ; see Suca - om 
> . 
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Impartible estate ceased to be joint family property— Proof, necessary ; see 
Succession a Sez $e. one 
Inadmissible evidence—Aearsay — Counsel not ibjecling-Finding of fact 
of trial Fudge, weight attaching to. 
. Hearsay evidence which oyght to have been rejected as irrelevant does not 
se Become admissible as against a party merely. because his Counsel erro- 
neously failed tô take the objection when the evidence was being*given. 
«Due regard ought to be paid to the findings of a Jadge who has decided 
matter of fact deposed to by witnesses at the trial before him. Lim 
Yam Hong, Trading as Lee Hong and Company v. Lam Choon 
' and Company ES ive " at 
mien Evidence Act (J of 1872), Sec. ceno. of a co-accused, 
* admissibility of —Confession, test of—Confassion and admission, their 
respective relevâncy in a criminal trial. ^ A 
A statement by an accused person, before it can be taken into considera- 
tion against a fellow prisoner, as is provided for in section 3o of the 
Evidence Act,must amount toa confession on the part of the maker 
with respect to the $ffence with which all are charged. The test to bo 
e applied to a statemertt of one prisoner proposed to be used in evidence 
as against another is to see whether it is sufficient by itself to justify the 
conviction of the person m&king it of the offence for which he is 
being jointly tried with, the other person or persons against whom it is 
tendered. . 
Where, in a case of dacoity, one of the accused stated that he went to the 
scene ‘of the dacoity under pressure, that, in fact, he was actually under 
fear of imminent death, that he took no part in the dacoity, tbat he stood 
. outside the house and at the end went away : : 
Held, that the statement, being self exculpatory and not incriminatory, was 
not a confession and could not be considered as against other accused 
persons, ag a statement only becomes admissible in evidence at all if it is 
an incriminating statement which involves the maker as it does those 
persons whom it incrimiaates. 
Held further, that even if the statement be regarded «s an admission, 
though it might be considered against the person who made it, it could 
.by no possibility be considered as against theeother accused persons, 
"Where the Sessions Judge, in his charge to the Jury, dealt with such a 
. statement, as a confession and told the Jury that it might be taken. into 


consideration against all the accused on trial. . ; E 


Held, that this was a serious misdirection ; and, though éhe learned Judge 
took particular pains to explain what little value a statement of this kind, 
specially when retracted, has, yet, it is pgséble that the mere fact” that 
this statement had been placed before the Jury when it was not admissi- 
ble at £F, might have led them to a conclusion at which, in the absence ` 

os of that statement, they would not have arrived, Bhadreswar Sardar 


ED ' 


o° The Emperor one oe - ve ve 

Indian Income Tax Act (Xi of 1922), Secs. 26, 55, 58—Indian Figance * 

* M (XI of 1925), Sec. 7 -Unregistered Association converted. into a 
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limited “Company—Rate of super tax applicable on mw ‘made prior to 
conversion. 

Where an unregistered Association is converted into a iimited company, 
the rate of super-tax applicable to it, in respect of the profits of the 
association for the year previdus to that of the conversfbn, i is the flat rate 
of one anna În the rupee appropriate to a company. S6 held, on ‘the 
construction of the Indian Income Tax Act, 1922 Secs 26, 55, and 58, as 
«ead with the Indian Finance Act, 1925 section 7. The Commissioner 
of Income Tax, Bombay v. The Western India Turf Club, 
Limited n $us eve 

— —, XI of 1922 (as. amended by Act XXIV of 1926), 

Secs, 66, 66A—Civil Procedure Code, 1908, Secs. rog, 110—4Afpegl to 


Privy Council—Retrospective operation of statute conferring right of 


appeal 

Prior to: the enactment of S. 66A by the Indian Income, Tax (Amendment) 
Act, XXIV of 1926, there was no Btatutory right of appeal at all to His 
Majesty in Council from orders of a High Courtin India made upon 
references under S 66 of the Indian Income Tax Act, XI of 1922 

+ Sees. 159 and IIo of the Code of Civil Procedure, 1908, did not confer a 
ght of appeal from such orders, 

S. 66A of the Indian Income Tax Act (inserted by the NE N: Act, 
XXV of 1926) confers a right of appeal to Mis Majesty in Council from 
the judgment of a High Court delivered on a reference made under S. 66 

-of the Act. But the appeal thereby given is, by the express terms of 
Sub-section (2) of S. 66A, confined to a case which the High Court certi- 
fies ‘to be a fit one for appeal to Hig Majesty in Council. These*words 
are textually the same as the concluding words of Sub-section (c) of 
S. 10g of the Code of Civil Procedure, and, coupled with the carefully 


"limited referential words to the Code of Civil Procedure in Sub-section . 


(3) of S. 66A, suffice, in their Lordships’ judgment to exclude from afty 
right of appeal cases which fall within the requirements of S. 110 of the 
Code, and are operative to confine that right to cases which are certified 


to be otherwise fit-for appeal to His Majesty in Couacil In other ^ -7 


. words, notwithstanding the reference to the Code of Civil Procedure in 
sub-section (3) of S. 66A, the statutary right of appeal conferred by 
the latter section is confined to the cases described in sub-section (2) of 
S. 66 A and is, conseqtently, conditional on compliance with the 
requirements of that sub- séction. 


** While provisions of 5 statute dealing merely with matters of procedure , 
e 


may:properly, unless that construction be textually inadmissible, have 
retrospective effect attributed to thm, provisions which touch a right in 
existence at the passing of the statute are not to be applied retrospec- 
tively. in the absence of express enactment or necessary intendnfent. 


Their lordships can have no doubt that provisions which, if applied, 


retrospectively, would deprive of their’ existing finality orders which, 
when the statute came into force, were final (ie., unappealable) are 
. s . 
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Indian Income Tax Act—(Conid^. 
provisions which teuch existing riglits’’, and such provisions are not, 
therefore, to be construed retrospectively. 
Applying the principles enunciated above, the Judicial Committee held that 
S. 66A, added by the Indian Income Tax (Amendment) Act,'XXIV of 
i 0926, which came into force on the Ist April 1996 and conferred for the 
first time a right ofappeal to His Majesty in Council, had no [etrospec- 


tive operation ; and accordingly, | there was (under that section) no 


* appeal at all from an order of the "High Court made before, and there- 

fore final at the date when, thesection came into force. The Delhi 

. Cloth’and General Miils Company, Limited v. The Income Tax 

Commissioner, Delhi RA T i 

Indjan Railways Act, Sec, 72—Risk Note, form H.— Signature of Agent in 
name of fitm ; see Damages T owe ias 

-——— —— , Sec. 72—Risk Note, when signed; see Contract, 








suit on Js E ewe T sii: E 
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in the notice— Validity of notice, not  questioned— Denial of service of 

notice ; see Damages, suit for ee ie * ess 

, Sec. 77; Notice under, if sufficient, a question of 
fact j see Disagis suit for e sie - T 

Indian statute founded on Engtish Lay, construction of ; see Probate , ... 

Indian Succession Act (X of 1865), Secs. 54, 71—Oudh Estates Act, (1 of 
1869), Sec. 19— Will of Oudh talukdar—Bequests in favour of attesting 
tvitnesses — Oral evidence showing that the legatees did not sign as attest- 
ing witnesess, but signed the wilkfor some other purpose. 

A will executed by an Oudh falugdar contained the following clause (para- 
graph 8):— I have executed this will with the consept,of all my 
sons and have got them to sign it as witness with this very purpose so 
that tĦis will may be acted upon fully and they may not quarrel among 


themselves after my demise.’ The testator's sons accordingly 











a appended their signatures to the Will : H 
Held, that although the position of the signatures created a presumption 
that they had been attached by the sons as, attesting witnesses, such 
presumption was capable of being rebutted by parol evidence narrating 
. what actually occurred at the time of the execution of the Will, 
Held, also, ‘on the eyidence, and agreeing with the doncurrent findings of 
the Indian Courts as to the credibility of the witnésses, that the sons did 
not sign the Will as attesting witnesses, and therefore the bequests in 
their favour were not yoid under section 54 of the Indian Succession Act, 
1865 (as read with section 19 of the Oudff Estates Act, 1869). 
The manifest object of paragraph 8 of the Will was to secure the co.opera- 
tion of the testator’s sons in carrying out the “dispositions of the Will, 
"and they attached their signatures as concurring in the declaration con- 
tained in this paragraph, and with ‘a view of avoiding dissensions in the 
utere: To hold, under such _circumstances, that the sons shad signed 


» Sec. 72, when applicable ; see Damages, suit for - 
-—, Sec. 77—Namo of the station not correctly stated ` 
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the Will as attesting witnesses, would be to defeat the” very object of 
the clause itself and to frustrate the obvious purpose of the testator in 
making it part, of his Will. The provisions of section 71 of the Succes. 
sion Act, 186 5, relied on. Thakur Shlam Sundar fingh v. Thakur 
Jagannath Singh `... * 5 s S 
of 1925, construction of ; see z Probate” 
m, Sec. 54, 71—Oudh Estate’ Act, Sec. aes eee 
in favour of attesting witnesses by Oudh Taluqdar—Oral evidence 
showing that the legatees did not sign as attesting witnesses, but signad 
the will for some other purpose 3 see Will 








——— ——, of 1925, Sec. 263—Revocations of probate Non: 
service of citations ; see Probate $us E s veas 
-Infereuce— Collector's register—Estate, if In arrear; see RevenuePSnle — ... 
Inherent power—Civil Procedure Code (Act V of 1908), Sec. 151, 0. 9, O. 
2r, Rr. 100, 103-—Application for restoration of petition dismissed for 


default — Execution proceedings — Remedy— Restoration . 
Order 9 of the Code of Civil Procedure is inapplicable tó applicatioas 
* arising out-of execution proceedings, . 


Where there is no provision in the Code expressly providing for a remedy 
gnd none which prohibits a remedy being administered and such remedy 
is called for ‘in order to do that real and substantial justice for the 
administration of which it exists, the provisiof of sedtion 151 may and 
should bo resorted to. 

A muit contemplated under Order 21, rule 103 of the Code of Civil Pro- 


cedure is one which may be instituted after a due and proper investiga- 


tion-of the matter in accordance with Order 21, rule 100. 
Where a claim case arising out of execution proceedings is disposed of 
ex parte on defaut on the part of one or other of the parties without an 
> investigation in accordance with the provisions of rule 102 of order 21 of 
* the Code of Civil Procedure. 
Heldgthat the remedy by way of suit under the provisions of rule 103 of 
order 21 of the Code ofsCivil Procedure is not the remedy for the dismis- 
* sal by default. The Court may restore the case under section 151 of the 
Code of Civil Procedure but shalhear the opposite party. Nabu Sahu 


. n Kamdev Maity Es ove m s 
Inherent power, if exercia leTni Code of Civ Procedure "ur 
cable 3 see Appeal - "s erg 


solvency —Provincial Insgloency Act f Vf "m as amended by Act Ix 
of 1926 and X of 1927, section 69, To—' Preliminary enquiry’, meaning 
W—Courks discretion—Interpretagog of ono statute with reference te 
asother—Provincial Insolvency Act, section 70 and Criminal Procedure 
Code'( Ac V of 1898), section 476. > + e 

Per Sukrawardy, J: By the words ‘after such preliminary enquiry, if 
any as it thinks necessary’ in section 70 of the Provincial “Insolvency 
Act the Legislature intended that the Judge should satisfy himself in 
any way he thipks proper before ordering a prosecgtion, 

e 


87 


684 ; *' THE CALCUTTA LAW JOURNAL. [Von XL. VII, 


. * 
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History of section 7P traced. 
It is not always safe to interpret one statute with reference to another sta- 
tute with a different subject, but as section 7o of the Provincia] Insol- 
vency Act and section 476 of the Criminal Procedure Code deal with 


^ . iE 


. 


PAGE. 


*. 
©... “offences though of a diferent nåture it might bê taken that in introducing `. 


the words ‘aftér suth preliminary enquiry etc.’ in section 70 of the Pro- 
vincial Insolvency Act. Legismtuge had section 476, Criminal Procedure 
Code in view. 


i54 


Under section 70 as amended at present the Court may pass an order ex- ` 
geo pass. 


* parte in the absence of the insolvent. 


(os 


e quiry or.not asit thinks fit. Itis not bound to do so. All that section 
70 requires is éhat the Court should be satisfied that there is ground-for 
enquiry. 


Per Graham, J : The Court has the discretion to make a preliminary en-- 


Per Curiam : Where on the allegations made by the creditor the Court , - 


ordered prosecution of the insolvent relying upon the report of the 
Receiver and after hearing the pleaders of both sides : 

Held, that the Court exercised its discretion properly and it was sufficient 
compliance with the requirements of section 7o of the Provincial Ifsol- 
vency Act. Jewra] Kharijval v. Doyal Chand Jehury ` - NC 


Instrument in writing, construction of, principle of; ses Construction of 
e 
.. 


. ace m EN 


instruments .... 


Interest, high rate of, if and when to be disallowed ; ; see Agreement for , 


' Mortgage > .. ves e n E 
———- on compensation awarded under the m Acquisition Act; 


. see Statütes —.... un. t ae ot ids ves 


A — on-interest—Liability to pay compound (iterat if connoted ; see 


Construction tes e", "m 
Interpreting one statute with referents to kaateti 3 see Insolvency m 
—— —— — — section 7« of the Provincial Insolvency Act by section 476 of 

the Criminal Procedure Code—-* After such preliminary enquiry d ; ind 

Insolvency ose oes one oes a 
Joint family property—Sale for family necessity—Part of consideration not 

' applied to purposes of necessity ; see Hindu Law de 

possession—Suit for—Co-sharers —Sole disci of some of the 
` lands—Ouster. 

A co-sharer is not entitled to a decree for joinf Khas pogsession with 
another who is in sole occupation ofa holding,' his possession not heing ` 
hostile and not inconsistent with joint ownership. 

Ouster means dispossession of one co-sharer by another where a hostile 
title is set uf by the- latter and where'the occupation of the latter is Rat, 
consent with joint ownership. .Ram Chandra Saba v. Lakshmi 

* Kanta Saha tae see - 
Joint*Hindu. family--Right of adult series to becoms divided in interest ; 

see Succession E E DS e ios 
Judge, function of~Opinion of Judge as to queens of fact ; see “Appeal 


. 





e 
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* Judge's power to refer the case to High Courtg* when arises; see Appeal 
Judgment—Order of abatement—Death oft one of the appellant pending 


- appeal ; sse Appeal, competency of es es ve 
—— —— ——, when conclusive —Subject ‘matter a res—Jurisdiciion to decide ; 
see Judgments iu rem . s s 
- — —— of a competent foreign tribunal —Byitish Iydian Court, if can 
review ; see Judgment in rem m vs es 


Judgment in rem :—Foreign judgment—Concluséve effect of, 

Generally speaking, it would be improper for a British Indian Cour} to 
revitw the judgment of a competent foreign tribunal. The broad princi- 
ple applicable in such cases is, that where the subject matter is a *res 
so situated as to be within the lawful control of the State under the 
authority of which a Court sits, and that authority has conferred on the 
Court jurisdiction to decide as to the disposition of the thing, and the 

; Court has acted within that jurisdiction, that decision is conclusive, whe- 
.. ther, according to the law of another country, it might seem right or 
- wrong ; Carl Frauz Adolf Otto Ingenohl v. Wing on & Company 


E 


(Shanghal) Ld . A see ay Seas ET 
Judicial Notice— Endorsement of the Sub Registrar and hjs signature ; see 
.' Mortgage ,.. E js wae 
Jusisdiction—Conduct oP patties | j see Second T e 
Jury empanelling of—Choosing from among by-standers—Discretion ; see 
Jury thal — .. ose e, 8 o sis ses 
—3 empanelling of—Procedure ; see Jury trial ... as E 


duty tslni — Enjanellisg a jury — Procedure— Deficiency of persons summon- 
< ed to act as jurors—Criminal Procedure Code (Act V of 1898) Sec. 276 
--- Praviso (a), sections 279 (2), 326— Choosing Bby-tlanders— Court's 
discretion —' With the leave of the Cur? in section 276 proviso (2), 

. significance d. | 
» Per Curiam :--The proper procedure for empanelling a jury is ghat 
in the first instance there will be a ballot among the persons summon- 
ed uader section 326 Criminal Procedure Code, all of. whom may or may 
not be present. When their names have been exhausted, if a jury has 
not yet beeb empanelled, the Court may in its discretion allow the 
number requisite to complete "the jury to be chosen from among the 
by-standers or may adjourn the case for a fresh jury to be summoned. 
As each name is drawn and calfd aloud, if the person summoned 
' answers, or ás each juror. is chosen from among the by-sfanders, (should 
that peint have bfen reached and that course be permitted) the 
è accused shall be asked if he objects to be tried by such juror. «Should 
the objection be allowed, the®Gwurt should proceed as laid down in 
"Section 279 (2), Criminal Procedure Code adopting the course pres- 
cribed according as there are or aré not persons left from amongsthose 

' summoned whose names have not been drawn. 


. . 
The word 'deficiency in section 276 proviso (2) Criminal Procedure Code 


indicates the number by which the number of persons answering their 
* . 
è . 


er, * e. 


E j © e. ` 
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Jary trial—(Contd.). 
names and empanelled falls sho “of the number of persons of which the 
jury should consist," 

The discretion whether to allow persons to be chosen from among the by- 
standers in suficient number to supply the deficiency or whether to 
adjourn the case fora frgsh j jury to be summoned, shoyld be exercised by 

«the Court in such a way as to secure to the prisoner a fair and impartial 

trial. 
fr. M, N, Mukerji, $: Section 276 Criminal Procedure Code with all 
its provisos is a general section dealing with the general nature of the 
procedure and the details of that procedure are given in sections 277 to 
' 279, Criminal Procedure Code. 
The words * with the leave of the Court’ in the second proviso to section 
* 276 Crimiifal Procedure Code give a discretion to proceed or not to pro- 
ceed in this parficular way, namely, allowing persons in Court to come 
in as jurbrs accordingly as it thinks fit. Kedar Nath Mahato v. The 
Emperor ve EE TR 

Kabullyat, construetion of— Putn? and “Putnidar” j see Rent, : suit for .., 

Karta of a Hindu joint family borrowing money on the security of family 
e  property—High rate*of interest—Compound interest and rests; see 
` Hindu Lew .. i a ok oo ae NE 35 

ofa Hindu jointfamily borfowing money on the security of family 

property —Evidence of preyjous borrowings 3 see Hindu Law is 

——~— of a Hindu joint family to borrow on the security of family property, 

authority of ; see Hindu Law P 

"Kayemi" » meaning of—Use—Zemindari TR in land ; see ; Magia! 

deed ~~ SS Paar one sis en 

Knoyvledge—Intention ; see Murder m Fy 

Land compulsorily acquired by Government for public porposes— Risa diuini 

as to compensation awarded—Title to money ; see Burden of proof - 

Laud Acquisition Act—Interest on compensation awarded ; see Statutes ... 

Land Revenue Rules, Nos. i1o and 115, non-observance of, effect of ; see 

a — Revenue Sale .. ase e 

Landiord, when can treat a holding as abandoned ; see e EjectŻent "dee 

Landlord and tenant—~Homestead land within Municipality recorded as 
bagan in the record of Rights—Bengal Tenancy Act, if applicable— 
Ejectment suit—Notice to quit, if necessary—Under-ratyati lease for a 
lerm— Fostassien by under raiyat and hi? transfereaxor 11 years after 
expiry of the lease-— Tacit consent of landlord to continuance of posses- 
sion, presumption of— Holdint over—Transfer of Property Act (IV of 
1882 ) Sec. "r i6—Tenancy, determination of, 

Per Curium: Hoyestead land within th Municipality even though 
recordedgs bagan land in the Record of Rights is not governed by the 
Bengal Tenancy Act but by the Transfer of Property Act. 

Whore,a person took a lease for 5 years, continued in possession for some 
time after the expiry of the lease and after his death the defendant who 
= his mistresa remained in possession under a Kobala from the said 





PAGE. 


43 
387 


403 
403 


403 


1337 4 
284 


Vou, XLvii] , INDEX OF CASES, n. 


` Landlord and tenant— (Conid) n d s 


person, the aggregate period being i1 years but the landlord did not 
accept any rent for the period. 

Held, that the presumption was that there was tacit assent ofthe landlord 
to the continuance of the occupation of the tenant after expiry of the 
term of the lease, that there was holding over within CN meaning of sec- 
tion 116 Transfer of Property Act and that the tenancy could not be 
determined without notice to quit : . ’ 

Per Duval $: The mere entry of a plot of land, measuring a few cottabs 
only 4s bagan land in the Record of Rights does not show that it was 
used for horticultural purposes. 

Per Miiter, fı The word raiyati does not necessarily indicate a : jote 
within the meaning of the Bengal Tenancy Act, 

The principle as to. what would amount to a holding over is the f&me under 
the Bengal Tenancy Act as under the Transfer of Property Act. Mune 
shi Safarali Master v. Abdul Majid i s 

Landlord and tenant, relationship of—Admission in habuliat,- it ‘can be 

proved in ejectment suit—In the previous rent suit, landlord failed to 
prove execution of kabuliat by tenant ; see Res judicata” ... Ar 

Least —Covenant for renewal of lease—Covenant coming into operation Vafter 

Me expiry of the lessor's lease—Covenant, if runs with the land—Guar- 
dian of minor, if can bind the minor by the covetignis- Void contract, 
if can be ratified—Lessee’a right of renewal—Specific Relief Act (Lof 
1877), Sec. 15—Froportionate rent. 

A éoventnt for renewal of entire lease which would come into operation 
after the expiry of the term of that lease of q portion ofthe land, isa 
mere personal covenant which can be enforced against the lessor if he 
gets a fresh lease himself and is not one which runs with the land. 

It is not within the*competence of a guardian of a minor to enter into any 

* contract on behalf of a minor which would be binding on the minor as to 

' any interest in the property which the minor might acquire afterwards. 

A void contract cannot be made good by ratification. i 

A ratification of the lease*itself is a ratification of the covenant for renewal 
of tha lease, if.it forms part of the demise, 

A covenant for renewal is a mere cdhtract, which can only be given effect 

. to in case of refasal to perform it by the lessor, by enforcing specific per- 


formance of contract by the lessee. — * e 
A coyenant for renewal does nof operate asa present demise but remains 
only a contract. ES * 


Aq the contract of lease and the covenant for renewal are two sepafate 
contracts, the ratification of the |é&as does not necessarily ampunt to a 
ratification of the covenant for renewal. 

e The right of renewal is a privilege granted to the lessee and therefore the 
renewal can only be of the contract as made. , 
In order to bind a person on the allegation thdt he entered into a contract 


for doing a certain thing, there must be definite Svidence that he did 
actually enter into a contract, : * 


37 


538 


*. . 


Lease—(Contd,). A. 

Section 15 of the Speclfic Relief Act does not entitle the defendant to ask 
for specific performance of the agreement with regard to g small portion 
of the property which remains in,the possession of the PASA on pay- 

. ment of a pro portionata part of the rent. 
* On the construction of the lease, it was held that the discretion was entirely. 
in the lessor and “the lessor might fix any rent that he* pleased, 
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ə Mahendra Nath Srimani v. ‘Kaélash Nath Das 2 E 376 


——, construction of—Covenant for renewal—Rent, fixing of : see Lease e ° 376 


——, if valid and binding on the estate—Permanent lease by Hindu widow 
“not as administratrix but as heir—No legal necessity ; see Adminis- 


trator n nie ET ds ie : m 569 


———3, ratification of, if and when ratification of covenant for renewal of lease ; 





see Lease M. iss a Vds Sate 376° 
, renewal of, right of—Privilege to eie sse Lease ES m 376 
—, right of renewal of— Privilege to lessee ; see Lease oe s 376 


Legislature, Acts of, construction of, principle of; ses Construction of 


instrument m m - oes a. 300 
. 


Isiability —Decree-holder" realising his dues from ilu sale proceeds— 
Putni sale under Regulation—Setting aside of putni sale— Refund ef * 
purchase money by seminda?—~Zemindar’s right against decres-holder — « 
to get back money—Lipitation Act (1X of 1908), Sch. I Arts. 62, 120. 

A suit by a zemindar ažainst the decree-holder, who in execution of his 
decree realised his dues from the surplus sale proceeds remaining after 
realisation of zemindar’s dues under Putni Regulation, forthe money do  * 
realised, ig governed not by article 62 but by article 120, Schedule I of. 

a the Limitation Act. Uu. 

For arrears of renta certain putni was sold under the Putni Regulation : 
and was purchased by a third party. The present petitioner*who held a 
moneg decree against the putnidar, attached the sale proceeds and rea- * 
lised his dues in full. On the putnisale being set aside at the instance 

A of the dur-putnidar, the zemindars, opposite parties Nos. 1 and 2, had to* 
refund to the auction-purchaser the amount paid by Wim, The opposite 
party then brought this suit in the Court of Small Causes against the 
putnidar and the present petitioner to recover with interest the amount 
which the present petitioner withdrew by attachment under his money 
decree. Jhe present petitioner contesded that as, his money decree at 
the time of institution of the present suit, was incapable of execution on , 
the ground of li mitation, and was satisfied, the putnsdar and not he was 
liable : * i . 

Held, that the petitioner was Hable, as hegagted at his own risk. Shiba 


Kumgri Debi v. Daksha Bala Dassi Chowdhurani — ... . 369 


LimitatioiB—/ndiam Limitation Act (IX of 1908), Sec. 13 and Art. PE 
* Time requisite Jor obtaining copies of decree and judgment, although . 

such copies not required to be annexed ta the memorandum of appeal — 

“Requisite,” meaning af—Civil Procedure Code (V of 1908), Sec., 1a2— 


© Rules of High Court dispenting with coplas, a e 
e ° 
. bd * 
» ; e want 
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In computing the period of limitation 20 days prescribed by article r51 of 
the Indian Limitation Act, for an appeal from a decree or order of the 
High Court, Rangoon in the -exercise of jts original jurisdiction, the 
appellant is entitled as of right to exclude the time requisite for obtaining 
copies of the decree or order appealed from and of the judgment on ° 
which such degree or order is founded (Vide section 12, "subsections 2 
and 3, of the Indian Limitation Act, 1903), eltfough by reason of the 
Rules framed by the High Court under section 122, Civil Proceduré : 
Code, it is not necessary that such copies "should accompany the memo, 
randum of appeal. 

The words of S. 12 of the Limitation Act are plain and explicit, and they 
direct that the time requisite for obtaining the two documents (namely, x 
the-copy of the decree and the copy ofthe judgment on which such g 
decree is founded) is to be excluded from computation. The section 
makes no reference to the Code of Civi) Procedure orto any other Act. 

It does not say why the time is to be excluded, but simply Snacks it as a 
positive direction. - 

The word ‘‘requisite” (in the aforesaid section) is a strong word ; it may be . 
regarded as meaning something more than ‘‘required”, It means ‘‘pro- 
perly required,” and it throws upon the pleader of counsel for the appel- 
lant the necessity of showing that no part of the delay beyond the pres- 
cribed perlod is due to his default. But for that time which is taken up 
by his opponent in drawing up the decree, or by the officials of the Court 
in preparing and issuing the two documents (viz, copies of the decree and 
judgment), he, the appellant, is not responsible. MUR N. 
Surty v. T. S. Chettyar (A firm)... q18 

Limitation Act (IX ef 1908), Sch. I Ari. 182 d (5) —Steb i in 
ajd of execution—Proving service of notice on judgment-debtor—Order 
for issue of warrant of arrest. è 

Proving servico of notice on the judgment-debtor for the purpose of execu- 





tion of decree, is a step in aid of execution within the meaning of article 
182 clause (5) of the Fist Schedule to the Limitation Act, So also is 
an obtaining an order for issue of warrant of arrest of the judgment- 


debtor. * 
e The fact that an order for issue of warrant was made, shows conclusively 
- that the Court must have „acted on sbme application or other of the . 
decree-holder. ‘Mohan Lal, Golchha v. Kasimuddin Shdikh see 362 
—— —— —— Sale by Regisirar— Purchaser applyingto set aside the sale— 
ontract of sale— Property not tdeniifiable—Limitätión Act (Iof 
1908), Sch. I, Art. 166. ` Co 


In,a case which arises under a rule by which a purchaser under a "sale held 
by the Registrar of the Original Side, ig entitled to refuse the title wit 
is not in accordance with the conditions of sale and the Court in execu- . 
tion has to decide upon the question whether title in conformity with 
those conditions has been shown or not, to that question neither 14 days 
reguired by the High Court Rules for.éxcepting tite sale report nor article nd 
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Limitation —(Conid.). 7 . 
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166, schedule | of the Indian Limitation Actis applicable. The whole 

scheme of the contract of purchase is contrary to such provisions. 
Chuni Lal Jamadar v. Satindra Narain Sinha s ET 75 

"S Suit for recover y ef possession — Title groved — Final publication . 


. “of record-of- rights Presumption— Order passed by Revenue Officer 


regarding possession under section 103A of the Bengal Tenancy Act 


o (VIIL of 1885), before the findl pablication, a relevant evidence, 
The presumption under section 103B of the Bengal Tenancy Act, attaches 
to the record-of-rights when it is finally published. An order passed "by 
a Revenue Officer directing the name of a particular person to be entered 
in respect of a certain property isa very valuable piece of evidence on 
the question of possession so far as that party is concerned. : 
The record-of-rifhts was finally published on the 27th October, i910r 
Upon the evidence the lower appellate Court in a suit for declaration of 
title-or in the alternative for recovery of possession of a certain tank and 
its bank, filed on the 27th October, 1922, came to tho conclusion that the 
plaintiff proved his title and was in possession up to 27th October, 1910. 
. Oa the 8th January, 1909, an order was passed by the Revenue aufhori- 
ties on a dispute in proceedlags taken under section 103A of ethe Bengal 
Tenancy Act, that the nam of the defendants in the. present suit was to 
be recorded in the whale of the Nisf No. 4870 to which the subject 
matter of the present suit related. The entry which was marked Ex. 24 


in the case was not considered by the lower appellate Court. On second 
appeal: — ^ : 

Held, that, thé lower Court on the question of possession, should have taken 
ay into consideration Ex. 24, instead of entirely relying upon the oral 
evidence of possession that was on the record. Nisi Kanta Das v. 
Brojendra Nath Pal 


Limitation Act, Secs, 6, 7—Some db: the Sectia being minors— ` 


Major not capable of giving discharge ; see Decree, execution of , 
— , Sec. 12, Sch. 1 Art. 151—Copies of decree and judgment not 
required to be annexed to the memorandum of apptal—Civil Procedure 


— 





Code, Sec. 122—Rules of High Court dispensing with «opies ; see 
Limitation... m ED "t en 





-— ——., Sec. 12 -~‘Requisite’ ; see Limitation 


+—— — a, Sec. 23—Parties added*by Court pader O, I LR. 10 Sub- 
> Re (2) Civil Procedure Code -Rights previously acquir8d under the 
Limitation Act 3 see Offifial Assignee s vis p" 

— r, Sch. I Arts 62, 120 —Suit by Zemindar against the decree- 
holder, who in execution realised his daids from the surplus sale proceeds 


remaining after realisation of Zemindar’s dues under Putni Regulatiqn, ; 


for fhe money so realised—Putni sale set aside ; see Liability 


oe, Sch. I, Art, 151~Time, computing of—Time requisite for 


* obtaining. copies of decree and judgment, although such copies not’ 


required to be annexed to the memorandum of appeal, ` if can ke exclu- 


e owt 3 see Limitation S * y Ws 4. ai 
e * * 
e s ` * . 
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Limitation Act, Sch, I Art. 166—Purchaser undegs sale held by the Regis- 
trar of the Original Side, entitled to refuse title —Title notjn accordance 
with the conditions of sale—Execution Court to decide title ; see Limita- 
tion E see 

— ——, Sci. 1 Art. 182(5)—Slep | in aid of sgeteton Obtaining 
order for issue of Warrant of arrest qf  judggnent-debtor; see 
Limitation z i 

—————, Sch, 1, d. iso in, aig of execution ~Proving 
service of notice on judgment-debtor for execution of decree ; see Limi; 





tation ae wa ss » 
Litigant, successful, acquisition of sabetantive right of a valuable kinds 
when time for appeal expires ; see Official Assignee . ove 
Magistrate, jurisdiction, of—Criminal Procedure Code, Sec, 144-—Holding 
. - new market in one’s one land may lead to a breach of the pence see 
Rival Market m s 


Mahomedan husband delegating to his wife power to divorce herself | in 
the event of certain circumstances happening, if reasonable ; sec 
Mahomedan Law xs Er "n P : ‘es 

Mehomedan Law—Ago of puberty—Female ; see Minority. ie 

~“«Divorce—Pomer given by minor husband to “wife to d^sorcé 
on the happening of certain event— Post-nuptial delegation, if valid— 
Y bound by such agreemenit— Majority Act (x ef 1875), Sec. a— 
Capacity to act—Undue infiuence and fraug. -* 

A post-nuptial dolegation of power of divorce to Mahomedan wife is valid. 
This delegation can be made by a Mahomedan minor husband, as his 
capacity to act in the matter of divorce is not taken away by the Majo- 
rity Act. Y . . 


1 

A stipulation to allow a Mahomedan wife in certain circumstances to 
divorce herself Would not of itself show that the contract was brought 
about by undue influence and coercion. 








There is nothing unreasonable in a Mahomedan husband to delegate to 
wile the power to divorce in the event of certain circumstances happening 
.  . Fatima Khatun v. Fazial Karim Mea — .. sii sik 
Majority Act,.- Sec. 2—Capacity to act—Post-nuptial delegation of 
` power of divorce to Mahomedan"wife by Mahomedan minor husband; 

* see Mahomedan Law |, .. oe os "e 


Malguzari, meaning of ; see Bengal Tenancy Act, Sec. 74 ut 


. Managing partner's power to mortgage partnetship property ; 3 see Partner- 


ship abe is de T 
Mafriage—Concubinage—Cohabitation as man, and wife Jer a long perlod— 
Presumption of marriage. ee " 


There is a presumption in favour of marriage rather than of concubi 
Where a man and woman are provéd to have lived together as man 
and wife, the law will presume, udless the contrary be clearly proved 
that they, were living together in consequence of a valid marriage, and 


not ina state of concubinage. ” e 
E e. 
e. * . 
. > * 


75 
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Marriage —(Conid. Je s * 

Where the parties constantly, continuously and openly, lived and cohabit- 
ed together for twenty years in the same house as husband and wife, 
and had nine children, and were regarded and recognized as man and 
wife by their relation and friends and by all who knew ¢hem, and 


. throughout their cohabjtation they stood to each other in the relation of: 


. “husband and wife, è! the family functions and ceremonies being conduct- 
ed on the footing alone that they were man and wife, 

e Held, that these facts (in the abberfte of any countervailing circumstances 
afforded clear and conclusive evidence of marriage and legitimacy of its 
ofispséing. Andrahennedige Dinohamy v. Trijetunge Liyanapa- 
tabendige Balahamy Sti s si -— 

— —, presumption of —Cobabitation as man and wife for a long period 
? see Marriage : ee Ses "T m 

—— , presumption of—Concubinage ; see Marriage ae is 

—— — ——— tie, if ipse facto dissolved—Desertion by husband for requisite 





period ; see Divorce . - 

Master—Liability of — Allowing motor bus to jd dnm "P unksensed Sees 

= Knowledge and consent— Motor Vehicles Act (VIII of 1914), Secs. 6, 16. 

* An owner of a motor Bus is not liable under section 6 of the Motor Vehicles 

Act for allowing his bus to be driven without his knowledge -and with- 

out his consent, express or implied, by a person who isnot a licensed 
driver. * . 

A servant has no implied anthority ‘to engage a stranger to do work on 
behalf of his master, so as to render the master liable for the stranger’s 
acts on default except perhaps in a case of necessity. Indra Mohan 
Roy v..Emperor ye P sse "s 

Master—liability ofÉ—Motor Vehicles Act, Sec. 6—Allowing Motor bus to 
be driven without his knowledge and consent ; see Master ... See 
——-——, liability of, for strangers acts or defaults—Servant engaging a 
stranger to do work on behalf of his master ; see Master ... : iah 
Master and sorvant— Master's liability for seroant’s megligence—Servant 
lent to ansther for a-particular employment. . 
Where a servant is transferred, so to speak, for the convenience of working 


a chattel lent or hired to another, in a general sense, he retfrains the ` 


servant of the master who sends him, but upon the practical point of res- 
ponsibility when he is doing the work i and under the orders or con- 
* trol of theeother eniployer to whom he i$ sent, he is, in contemplation 
of law, the servant of the latter and the latter is, in the eye ofthe 
law, his employer, and, theYefore, liable for his negligence while so 
employed? ** We have only to consider in whose employment the man 
was at the time when ‘the acts complained® d were done, in this'sense, 


that by the employer is meant the person who has a right at the moment - 


to contfl the doing of the act." “The law on the subject is thus 
“concisely summed, up by Cockburn, C. J. ; ** When one person lends 
(or hires out) his servant to another for a particular employment the 


- servant, for anything done in that pacticular employment, must be dealt 
. * s 


f PAGE, 
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with a8 the servant of the man to whom he is lent, altheugh he remains 
the general servant of the person who lent him" A. H. Bull and 
Company v. The West African Shipping Agency and sisi 


rage Company 
Master's liability for servant's aetna dessen ous to Seales for. a 
particular employment ; see Master and servant * o. 


Mere right to sue, sale by official Assignee ; seg Qficial Assignee vi 
Minority—Burden of proof—Morigage executed by minor, a nullity—Miuor 
not estopped—-Muhammadan Law—Age of puberty. 

The o*us to prove minority is on the party who asserts it. “ When a 
deed is executed bya person who alleges himself to be a major at the 
time of execution, a heavy burden rests upon him or his representatives 
when they set up the defence of minority." 

A mortgage deed executed by a minor is a nullity, and incapable of found- 
ing a plea of estoppel. 

Under the Shiah law, in the case of females, the age of puberty is nine. 
Nawab Sadiq Ali Khan v. Jai Kishori ai — - 

Misdirection— Sessions Judge in his charge to jury dealt with the state- 

. ment of co- accused as confession—Statement, self-exculpatory and not 

, incriminatory | 3 see Evidence, admissibility of , 
Mortgage—Atvestation—Transfer of Property Ad. (as hinded) (Acts iv 

of 1882, XXVII of 1926, X of 1927), Sew. 2, 9— Decree before the 

passing of Amending Acts— Appellate Court, duty of—Legislative defl- 

. nition, 

Of the two witnesses to a mortgage deed, dated the 27th February, 1920, 
whose names appeared as attesting witnessés, one was examined ‘und he 
stated that the other altesting witness B was not present when the 
document wasgxecuted and that B did not put his signature in his 

‘presence. B was not present when the mortgagor put his signature 

* onthe bond.. The mortgagor acknowledged execution before the Sub- 
Registrar and the endorsement of the Sub-Registrar to the document 
was to thé effect that the execution was admitted by the mortgagor : 

+ Held, that the acknowledgment before the Sub-Registrar and the signature 

. below the eddorsement on the deed amounted to sufficient attestation 
within the meaning of amended definition given in Act XXVII of 1926 
reading with Act X of: 1927, 

Although the Amending Acts were passed after the decree in the ofiginal 
Court, the appellate Cot was bound to give effect to the legislative 
definition of the word ** attestation." 

The Court took judicial notice of the endorsement of the Sub-Registrar 
and his signature. Radha Mohan Dutta v. Nripendra Nath 

* Nandy at aie " eU 

: — Weight attaching t to findings of fact of trial Court which “iad 
wot seen the witnesses —Suit to enforce morigage—Onws on defendant 
who denies receipt of consideration—Presumption to detriment of party 





Satling fo broduce his principal witpess—Indian Contract Act (IX of te 
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7 1872), section 23—Creditor obtaining guarantee from third party by 


stifling a prosecution. 
Where in a case which entirely depends upon questions of fact, the Judge 
` of the trial Court pronounces judgment merely upon the record of 
* «e  elidence made by his prétlecessor in-office and haf nof had the benefit 
of seeing the withesses give their evideoce, and the appellate* Court, 

e on the same evidence, comes tdthe opposite conclusion as to the facts, 
thelr Lérdships of the Judicial Committee will not attach the same im- 
portange as they otherwise would to the findings of fact of the trial* 
"Court, and will be slow to disturb the judgment of the appellate Court 
unless convinced that itis wrong. 

1f a suit to enforce a registered mortgage-bond, the plaintiff alleged that 
the defendant extcuted the mortgage in question aíter having received 
the consideration money in cash. The defendant admitted the execu- 
tion of the mortgage but denied that he had received the consideration 
alleged and also that he owed any money to or had received any money 
from the plaintiff : 

e Held, that the onus lay heavily on the defendant to prove this defence 
which was admittedly inconsistent with his own admissions in „writing. 

‘Held, also, on the evidence, thatthe defendant had in this case discharged 

_ the onus which rested upon him. 

Where a party failed to call as his witness the principal person involved in 
the transaction, who was in a position to give & first hand account of the 
matters in controversy and to throw light on them, and who could have" 
refuted on path the allegations of the other side, and the appellate Court 

* e drew an inference.adverse to the party who thus intentionally kept back 
his principal witness, their Lordsbips of the Privy Council considered 
that it was, under the circumstances, a legitimate inference to*draw. 

The quegion whether a creditor can by stifling a prosecution for a non- 
compoundable offence obtain a valid guarantee for his debt from a third 


Darbarilal Chowdhury ate six 95 ^, 





ing member, not born at the time of transactidn, if bound ; see Hindu Law 
— -— —— by Hindu widow—Marriage of daughters— Income from lands 
* sufficient tg meet the ordinary expenses ef the family ; see Hindu Law 
ee deed—‘Interest on Interest? what it conngtes : see Construction 
—— — —— deed — Regisiration Ast (XVII of 1908), Sec. 2m—Subject. matter 
unidentifiable—Insuficient description—' Kayem? 
A mortgage covering Calcutta properties and, ap unascertained plot (which 
cannot be identified and whose description is insufficient within the 





meaning@of section 21 of the Registratlon Act) in Arrah, cannot be valid- , 


"y registered, in Arrah and is an unenforceable security. fit has been 
registered the fact of registration confers no validity whatsoever. 
. The word *Kayemi' is always used in connection with the descriptiqn of 
© .@@fint’s rights inland and means a permanent occupancy holding. It is 
e 


* 
* 


D 


by-Hindu Widow— Consent by managing member—Son of manag- , 


. 


party, was left open by the Judicial Committee. Seth Maganmal v * 
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Mortgage —(Contd.) . F = 
never used in describing zemindari interest in land. Nahar Lal Shah 
Paramesswar Doyal Shah v. Baij Nath Shah Gobind Prasad 
Kanhalya Lal we ene 4s s MS 124 
—— — —— deed executed by minor, if valid—Estoppel 5 3 gece Minority "v 638 
Motive, if necessary—Facts as regards murder clear ; 3 See Murder vie Ajo’ 
— —, if relevant—Question of intention ; see Murder , m T 240 
Motor Vehicles Act, Sec. 6—Allowing Mot@r Abus to be driven without: - m 
* his knowledge and consent ; see Master m a ir 460 
Muhammedan Law of Gift; see Gift e er "E 517 
— of Gift by father or other guardian in favour of minor ; see ` 
Gift E ate E sis et 517 
— ————— -— of gitt— Citt. % father or other guardian in fatour of ° 
minors —No change of possession—Real and dona fide inteffiion to make 
a gift ; see Gift E EE is sae 517 
Municipal uppeal—Calcutia Municipal Act (II B. c of ns Sec. 1¢1— 
Appeal, nature of. * 
The appeal given to the Small Cause Court by section 147 of the Calcutta 
Municipal Act of 1923 is a proceeding by which an adfninistrative act is - . 


challenged before a judicial tribunal. It should not be treated as an 
* ordinary appeal from a Civil Court, but is af occasion on which the 
patty complaining must have an Opportunity of ep dslucing evidence if, 
he wants, to show that the decision of which he complains is wrong. If 
therefore, it had really been the case that no evidence at all to show that 
the Chief Executive Officer’s determinatlon was wrong, had been laid 
before the Court of Small Causes, the appeal would fail. The moment 
‘it was shown what price for the property had been paid in 1917, the 
moment it was shown what had been considered to be a fair assessment 
. of the annual Value in past years the moment evidence was given as to 
` the character of the site and the price paid for other properties ande so, 
‘on, materials were laid before the learned judge ofthe Court of Small 
Causes on which he was entitled, if he thought fit, to puta figure on the 
value of this property, 
An appeal against an order of assessment of annual value of the assessee's 
property by the Executive Offfcer of the Corporation, to the Court of 
. Small Causes, is against an executive order and not against a decree. An 
appeal which lies to the, High Courtefrom the order of the Smal] Cause  * 
*Court Judge,*is nota second appeal. . 
The onus lies upon the®assessee appellant in theeSmall Cause Court, to 
i e rebut the correctness of the valuation arrived at by the Executive Officer 
of the Corporation: Corporaéign of Calcutta v. Srimati Jalajbasi- 
. niDebi eee m T 315 
Marder—Motive—Intention—Penal Code (Act XLV of 1860), Secs. 30m, 326 
* — Reference—Criminal Procedure Code (Act V of 1898) Sec. 374—Mis- o 
direction to jury— Presumption — Naturat or probable consequences of aet? 
Per Cuming, F: When facts as regards murder are clear, it is immaterial 


that no motive has been found, The motive which induces a man to ddfPee e 
. e. 
“e 
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, Murder—(Contd.). =.” Ww E 
any particular act is known to him and to him alone. At the highest 
the prosecution can only suggest what is or may be the motive for any 
particular act, It may be known only to the assailant or possibly to 

x the deceased and itis quite impogsible to prove. , . 
* Fer Mukerji, F: Motjve though not a sine qua non for bringing the 
offence home to the accused is Cran and important on the question 


* of intention, 


Per Curiam : The questions of misdirection to jury are of less importance 


„in a cafe of reference under section 374 of the Code of Criminal Proce- 
dure forin a case of reference the High Court hasto come toits own 
A independent conclusion as to the guilt or innocence of the accused person 
independently of the verdict of the jury or of the opinion of the Judge. 
Per Cuming F. The man who plunges knife into a man's stomach is to be 
held to intend to cause death or such bodily injury asis likely to result 
in death, for a man js presumed to intend the natural consequence of 
his action, If he bad not that knowledge or intention in the circums- 
stances and he did the act with some other knowledge or intention then 
it is for him to prove it, for that is a fact peculiarly within his own 
knowledge. : 
Per Mukerji J. The ptesumption that one must be taken to intend the 
natural or probable con8eqyence of his act—a rule of English criminal 
law which originally was a rule of evidence but now acquired the dignity 


af a legal maxim is not always quite easy to apply to the Indian cri- 


minal law ia view of the distinction that the Indian Penal Code makes 
between imtention and knowledge. As to knowledge much depend 
* on the intellectual capacity of the actor. Hazrat Gul Khan v. King. 
Emperor... T ses -e a 
Negligence, wilful, meaning of 3 see Damages see T sy 
‘Nett annufal profits’, share of, payable to the executors of deceased 
partner ~ Ascertainment of profits —Surviving partner’s claim for salary ; 


BE see Partnership ss . 
New point, if can be urged for first time before Privy Council 3 see Trustee, 


removal of  ... m . - ^ 


Nominee, if tiene Amont assured, payable to nominee; see Suit, if 
maintainable ... ax a s 

Occupancy holding, transfer of —Original tenant EUR dader the trans- 
feree, abandonment ; ; see Ejectment . P t 5 

Official assignee—His duty, ds oficer of hist not to “encourage elass 
litigation*—Sale by Official Assignee of a mere right to sue—When time 
Jor appeal expires, successful litigant acfulves a substantive right of a 


valuable kind —Civil Procedure Code ( Act V of 1908), O. 1, R. 10,and . 


LimitatBn Act (IX of 1908), S. 2a—Parties added by Court after 

* inspitution of sult Rights previously acquired by them under Limita- 

Hon Act, not prejudiced—Civtl Procedure Code, O. 41, R. 20—“Inter- 

ested in the result of the appeal" —Defendant, against whom sul is 

p not so interested — Discretion. of appellate Court to* add a 
. 


. 
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defendant as respondent for purpose of “passing decree against kim, 
under O. 41, K. 33, Civil Procedure Code. 
It forms no part of the Official Assignee’s duty as an officer of the Court 


charged with thé realiz ation of insolvent estat&s either himself to prefer' 


frivolous claims unsupported by reliable ev idenee or to éransfer them to 
others and thus promote unnecessary and useless litigation.» — , 
Sales by an Official Assignee in insolvency wt gands io possession of 


aljenees from an insolvent are, in substance if not in form, nothing more, 


than sales of the right to litigate, and, assuming that they do not come 


within the prohibition in the Transf:r of Property Act against the transfer" 


of a mere right to sue [cf S. 6, clause (e) as read with S 2, clause (d) of 
the Act], they are open to the same objections, and are strongly to be 
deprecated. 

Where a suit has been dismissed, the successful defendant's rights upon the 
termination of the time allowed for appealing, to hold the decree in his 
favour, is a substantive right of a very valuable kind of which he ought 
not to be lightly deprived. . 

When parties are added by the Court after the institution of a suit under 
order 1, rile 10, sub-rule (2), Civil l'rocedure Code, the Limitation Act, 
S, 22 provides that the date when they are so added is to be deemed to 
be the date of the institution of the suit so far as they are concerned for 
purposes of limitation, and the rights, if any, which ey may have pre- 
viously acquired under the Limitation Act are thus sufficiently safe- 
guarded, 

Order 41, rule 20, Civil Procedure Code, provides for the case a party to 
the suit in the lower Court whom the appellan® has not made a party to 
the appeal. "The rule empowers the appellate Court to make such person 
a respondent when, it appears to the Court that ‘‘he iz interested in the 

e Sult of the appeal," These latter words must be given their natural 


A defendant against whom a suit has been dismissed and who has not 
been impleaded as a respondent, within the prescribed time, in an 
°  appea]filed by the plaintiff against the other defendints, is obviously 
npt a person who ''is interested ip the result ofthe appeal" within the 
meaning of order 41, rule 20, and, in any case, the onn proLandi rests 
on the plaintiff-appellant, who moves the appellate Court to exercise its 
powers under thig rule, to show whatis the nature of the interest ofthe 
defendant so sought to be made a respondent to the appeal, 
Held, also, that the plaintif-appellant in this case had failed to discharge 
that onus 7 
Where, upon dismissal of a suit agains? all the defendants, thes plaintiff 
fails fo appeal against the decree in so far as it affects some of them and 
allows the appeal as against them to become barred by time, the appellaf 
Court would be justified, in the exercise of its discretion, in .refusing to 
take action under order 41, rule 33, Civil Procedure Code, so as to 
deprive such defendants ofthe very „valuable right which they had 


meaning and cannot altogether be disregarded i1 construing the rule.” 


t 
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acquired in consequence of the plaíntiff-appellant's omission to make 

them respondents within the time limited for filing the appeal. 
Semble: Under order 41, rule 33, Civil Procedure Code, the appellate 
Court is empowered, in a proper case, to add a defendant as respondent 
RÀ éo the appeal for the purpose of passing a decree against him. V. P. R. 
V. Chokalinggm heity v. Seethai Ache .. gies a 
———— Assignec, if competent to eqcourage useless litigation ; see Official 
* Assignee is «s ase ai 
—— Assignee i in bankruptcy, seeking to establish that transfer by debtor is 
. void às a fraudulent preference—Burden of proof; see Fraudulent 
purpose or " sie E m 
Onys to prove minority ; 3 see Minority que ET oo ee 
Opinions expressed j į: Official Reports, if conclusive evidence in respect of 
matters requiring judicial determination ; see Impartible estate T 
Oral gift of immovable property by Suni Mahomedan to his daughter's son— 
Donee and his father maintained by don or—No delivery of possession, or 
mutation of name qr declaration of transfer relinquishment of control over 
property ; see Gift , sis iss T 
Order of High Court on reference under section 66:of the Indian Income Tax 
Act, if appealable—Clvil Procedure Code, Secs. Iog; 110; see Appeal 
to Privy Council sees x PE ET ese 
Ouster of co-sharer, meanifg «f ; Pore possession si S v 
Packages, condition of, aot satizfactory—Railway Company and party agree- 
ing—Estoppel ; see Contract, suit on.. is et 
Partitlon— Joint property — Right of os suit partition — 
e Portions feft out at partition dmd held jointly—Subsequent suit for 
i partition- of the said portions—Principle applicable to such cases—Res 

judicata-——Civil Procedure Code (Act V of 1908), Sec. 11.. e 
Co-owners have absolute right to divide all joint properties amongst them- 
selved*either privately or through the assistance of the ‘Court, They can 
by agreement divide some of the properties either out of Court or through 
° the assistance of the Court leaving some in joint possegsion, Such pro~ 


. perties which are left out with the consent ofthe parties at the time of. 


partition may be-partitioned later. 
The law applicable on examination of case laws and on consideration of 
justice and equity, is as follows : (1) Ifin the previous suit for parti- 
` tion a property is, left out either intentionally or by inistake and no objec- 
tion is taken by any party to a partial partition add the properties in that 
~ suit are partitioned a subsequent suit for partition of the property so: 
left out and still held, in joint possession is maintainable, (2) Where- 
properties iacluded in the previous suit fefe left out of partition with 
the cowsent of parties who agreed that they should remain in joint 
possession of the parties they may also be partitioned in a subsequent 
` sujt. (3) Where-the decree in the previous suit dealt with the properties 
included in that suit and directed that some of them should remain joint 
pares the cO-parceners a subsequent suit for partition thereof cannot 


. 
* 
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be maintained in view of the provisions of section t1, Ofvil Procedure 
Code. Ifa party institutes a suit invoking the assistance of the Court 

to partition the properties which he has held jointly with the defendant, 

and the Court “in-effecting the partition holds thata certain portion of 

the propertles cannot cohvenitntly be partitiéned or @re in their very . ~% 
nature indivisible and impartible a subsequent suit for pé@rtition of such 
properties will not lie as that might mean a ryopening of the partition 
made in the previous suit- . 

In the present case their Lordships remanded the case to the Court of first 
instance for retrial after making enquiries in accordance with the above 








principles. Sasi Mohan Saha v. Hari Nath Saha a ial 436 
—, subsequent suit for, of properties left out at previous suit for e 
partition and held jointly—Principle applicable ; see Partition, T 436 
—— authorities, if can divide any tenure or holding—Rent, apportion- 
ment of—Tenant, if can object to division p see Ejectment ... - 618 
Partner’s, managing, power to mortgage partnership property ; see, Partner- 
ship E esi 292 


Partnership— Indian Contract Act (. Ix of Te) ‘Secs, 247, ET 
partner's liability for firm's obligations—Parinership property, what 
constitutes — Managing partrer’s power to moriggge. 

In accordance with seetion 247 of the Contract .Decree, applicable in 
Zanzibar, (corresponding to section 247 of4he Intia8 Contract Act), 
where a minor ig admitted to the benefit of the partnership, the result 
of that admission is, that while he cannot before he comes of age be . 
made personally liable for the obligations of the firm yet his share in the 
partnership property is liable to the obligations of the firm, s 

Where the question was, whether a particular property was part of the 
partnership assets and it was found by both the Courts below that it was 
part of the business assets and of the partnership assets, their Lordships 

- ofthe Privy Council observed : “That concurrent finding of the twb 
Courts cannot now be disturbed, Where partners are jointly entitled to 
property, and the question arises whether that property has been thrown 

* into the assets of a partnership, that is a pure question of fact”, 

By virtue of the" provisions of Article a51 of the Decree, applicable in 
Zanzibar (corresponding to section 251 of the Indian Contract Act), the 
managing partner of a trading firm has power to mortgage the partnership 
property, so as to bind the firm. Jatforali Bhaloo Lakha »* The 
Standard Bank of South ‘Africa, Limited u n m 292 

Indiam Contract Act (IX of 1872), Scs. 253, 256— Partnership 
business continued after expiry of term agreed upon—~ Partnerski? at 
will—Share of ‘wett annual profity’ Payable to the executors of deceased . 
partner—Ascertainment of profits—Surviving pariner’s claim fer èa 
salary—Rule Jor construction of documents. 

Where a partnership is entered into for a fixed term, and the term expires e 
but the partners continue the business as partners at will without fresh 
articles, te business is deemed to be continued upon the old terms so far e s 


E - * 
: *. 
. 
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as they are applicable to a partnership at will; (see section 256, lhdian 

Contract Act). . 
Where under partnership articles it was provided that in the event of a 
partner dying or becoming iutane &c,, during the term df the part- 
e e nership, the survivingeor remaiming partner would pay to the representa- 
tives of the partnes so dying &c., a share of the ‘nett annual profits’ of 
the partnership business, the Judicial Committee held that the nett 
* annual profits, by which the amount of the sum to be paid by the sur- 
viving partner was to be measured would be ascertained by deductipng 
from! the receipts and earnings of the business such outgoings and 
ordinary business expenses as were underthe partnership articles or by 
the practice of the partners so deducted during the partnership, the 
business being for this purpose treated as a continuation ofthe partner- 


ship business. A payment, however, which under the partnership artis” 


cles ceased with the dissolution of the partnership could not be properly 
deducted, 


Where a partnership is dissolved by death ofa partner (see section 253, 
clause ro, of the Indian Contract Act), the business if carried on by the 
surviving partner is so carried on by him on his own sole account anü for 
his own benefit, the annual gum payable (under the partnership articles) 
to his deceased partner's executors being, in substance, purchase money 


for his interest in the‘as@tts of the business. Upon the constructjon of - 


the partnership articles in his case, their Lordships held that, without an 
* express provision to that effect the surviving partner was: not entitled.to 
a salary. 

*.In construing the provisions of an ‘agreement, there is no rigid rule that the 
same meaning ought to be given to an expression in every part of the 
document in which it appears. ‘The truth isthat there i$ no rule of 
such, general application as is contended for. A difficulty or ambiguity 
may be solved by resorting to such & device, but it is only in ‘such cases 


Gillivray Watson v. Bertha Elimor Lilian Haggitt ... 


——— ——— article, construction of—Annualsum payable to deceased parte 
' ner's executors by surviving partners —Claint of salary by surviving part- 





ner 3 ses Partnership ise " m 
: êt will upon old terms—Parthership bana dontinded after 
explry of term agreed upon; see Partnership «e et Pa 


Party—Application under Oar R.go, Civil Procedure Code (Act V. of 
1908 )—Auciien-purphaser, if tac ok gariy= tion Pracedure Code, 
Sec, 115,— Eror of law.” 
Dubitawie : An application under order 21 rule go of the Code of Civil. 
Procedure to set aside an execution sale, though made' within the pres. 
gibed period of-limitation is bad if the auction-purchaser has not been 


made a party therein. 
2*9 error on a question of limitation is not necessarily such an ertor ag 
e . e 


that it is necessary or permissible so to do." John Lachlan Mc: 


QPAGR. 
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Party —(Centa.) i 4 . 
, would bring the case within the purview of section 114 of the Code of 
Civil Procedure. : 
Held on consideration of facts and circumstanees, the present case was not 
a fit one for revision. Satish Chandra De Sarkarv. Rakhal 
Chandra Saha 5 cae - 9? 0 X 
— — failing to-produce his principal witness, presumption &o detriment ati 
see Mortgage ... iss v.a n ES - 
Penal Code, Sec. 302—Motive, if necessary—Facts as regards murder clear ; 
sesMurder ... bs E ave 
| Sec, 400, essence of ; sce Dacoity es ss on 
, Sec. 400— Whoever shall belong” — Association, nature of ; 


— 











see Dacoity se - (e 85 tee 

Plea: ‘of confession and Avoidance: Tenant pleading and shoying that his 
liability to pay rent wholly or partially or fora time ceased ; see Rent, 
suit for m ies ae T a 

—— of partial eviction demanding abatement of rent, if available „to tenant ; 

see Rent, suit for E a» ^os 

Possession—Criminal Procedure Code (Act V of 1898), Sec. ris ietwat 
+ possession—Lawful possession—Symbolical possession given by Civil 

, Court—Title—Dispute. : 

Per Cuming and Cammiade, $: (Graham, J dissenting): In execution 
of mortgage decree, the mortgages purchaged on #he*roth May, 1923, the 
holding of the second party comprising arable lands and two homesteads, 

- The purchaser sold his rights to the first party ia October and November, 
1923. The first party applied to the Court and was put in symbolical 
.possession on the 23rd July, 1925. The second party remained im actual 
possession, grew winter paddy on the land and harvested it. The first 
party on the 4pth April, 1926 applied to the Magistrate for possession 

* under the provisions of section 145 of the Code of Criminal Procedure : 

* Held, that notwithstanding the symbolical possession given by the Civil 

Court, as the second party was in actual possession, he was entitled to 
retain possession until evicted theretrom in due course of law. 

Per Graham, F: That the possession delivered to tho first party ‘under a 
Civil Court ‘decree should be maintained and the first party should be 
given possession, 

That no Court ought to-recognise such possession as was claimed l by the 
second party. ? - . 

Per Cuming, $ : The aim'and object of section 145 of the ‘Code of Crimi- 
nal Procedure is the maintenance and preservation of the public peace 

* and nothing else, No rights are to be decided under, it, Itis for this 
reason that the revisional pow@r of the High Court was expressly 
e excluded under the Code before 1923. 

Per Cuming and Cammiade, FF : . What the Magistrate has to tecido 
"is, who is in actual possession. He isnot to decide the, merits of thg 
claim of the parties to a right to possess the subject of dispute, 

Tbe ‘actdal possession’ means ‘actual physical possession.’ 
e * . 
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` Possession —(Cenid.). , P 
. Ber Cuming, F: Actual possession is not the same as a a right to possession 
nor does it mean lawful ọr legal possession. 

Per Graham, F: Possession means lawful possession, aad not possession 
taken by force in defiance of law. ^ 

A PerCuming and Cammiade, FF : «As.the first party was not ousted within 
two months of the dabe of the Magistrate's order dated the 3rd June, 
1926, the second party was entitled to retain possession. 

Per Cuming, F: The person who has obtained symbolical possession is 

* not necessarily in actual possession. : 

. The Magistrate had jurisdiction as there was dispute as to loia was in 
possession. 

Per Graham, F: As the dispute was finally decided in the Civil Court, 
there was no dispute, and the Magistrate had no jurisdiction and the 
proper course would have been to take steps under section 107 of the 
Code of Criminal Procedure against the aggrięved party € or parties, 


e 





Syed Ambar Ali v. Piran Ali ... "p is 
—-——, evidence Qf—Order passed by Revenue Officer directing the . 
name of a particular person to be entered in respect of certain property j 
see Limitation... n: m ves m p 
—— , exclusive, by one member, for a statutory period of limitation— 
Ownership vested in family ;,see Adverse possession sis r 
Post-nuptial delegation of fower of djvorce to Mahomedan wife, if valid; 
see Mahomedan Law wns T in 





— — delegation of pewer of divorce to Mahomedan wife, if can be, 

made by Mahomedan minor husband ; see Mahomedan Law... 
; Pre-Regulation Putni, incidents of, i$to be determined by Putni Regula- 
stion ; see Rent, suit for ... oes ie ite 
Preferential right—Succession—Mitakshara School-- Parties relais in the 
same degree ; see Hindu Law a m 
Prejudlce—fOsne of ihe jurymen not versed in English — Translation of 

charge. 

* One of the jurymen had not an adequate knowledge of English and when 
the Peshkar commenced to translate the Judge’s charge in the verna- 

. cular it was found to be unsatisfactory because of his lack of sufficient 
knowledge of English. Thereupon it was arranged that the Public 
Prosecutor would translate the charge tothe jury, the Mukhtear for the 
“defence beiag told that if he wanted_to object to any* translation hie was 
to be at liberty to object then and there : . 

Held, that the accused was not prejudiced. 

That it was*desirable that Peshkars or the Judges themselves should 
explain the charge to the jurymen who did &of know English. Dwija- 
pada Halder v. Emperor ‘i k 

Prescription fight to take water—Water fowing through artificial E 
Water used for 35 years when irrigation operations are undertaken by 


agriculturist ; see Easement 2 Ses 
Presamgtion—Cess as found Jn Settlement Khatian ; ; see Rent, reducto of 


Pag 
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` Presumption—Order for issue of warrant of aritst of jtdgment-debtor s 3 see 
Limitation wee i 5 E d s 362 


——— — —-Probable consequences of an Act; see Murder ss 240 








Settlement or re-grant by British Government— Existence of 
impartible estate from before the advent of ‘British rule; sve Impartible 




















estate " fS SN EE "LC m un ww i36 
Tacit*consent to continuance of possession—Tranfter ‘of Property 
Act, Sec. 116 ; see Landlord nnd tenant e 4 ... - ia Q2 
as to fixity of rent—Etmam tenure in C hittagong—Tenute, " 
permanent heritable and transferable ; see Appeal EM m 112 
———— of marriage—Concubinage ; see Marriage sie ase ' 412 
~- ———-—— to detriment of party failing to produce his principal Wines 1 
see Mortgage ... ins ase - * 222 
: under section 50 sub-section (a), who is to rebut-eA pplication 
under section 105 of the Bengal Tenancy Act ; see Admissibility 5s 457 
Privilege to lessee, Right of renewal of lessce ; see Lease us 376 
Privy Council, practice of—Concurrent findings of fact; see Impartible 
estate T ses eee m * us ca 134 
Privy Council, when can interfere with- interlocutory , orders 3 see Receiver, s 
-appointment of fee 2 je. sii 424 
Prohate, application for—Citation issued, doe ser ved ; ses Probate see 171 


—— ———, revocation of —Grounds for—Probate and Administration Act 
(V of 18§1), Sec. 50—Citation on minor—Mferench from nen-registra- 
tion of Will—Construction of Indian Statutes founded on English Law- 
—Preébate in ‘common form’ and ‘solemn form’—Onus of proof asio ^ 
whether a Will was forged or genuine. 
e . 

Where there is a positive enactment of the Indian Legislature the proper . 
course is to examine the language of that statute and to ascertain its 
proper meaning uninfluenced by any consideration derived from the 
previous state of the law, or of the English law upon which it may Be 
founded. 


The Indian Succession Act of 1865 and the Probate and Administration 
Act of 1881 (both now consolidated by the Indian Succession Act of 
. 1925), while to a large extent embodying the rules of the English law, 
yet depart in many particulars from those rules ; and in the progress of 
the development of the law and pyactice in testamentary cases, the . 
ecclesiastical ogigin of this jurisdiction of the Courts in "England has 
been completely discarded ; and the Indian Legjslature has gradually 
evolved an independent system of its own, largely suggested, no doubt, 
by English law. but also differing pyh from that law, and purporting to 
bea self-contained system. In interpreting, therefore, th® statutory 
“provisions of the Indian Legislature relating to testamentary cases, ¿fho 
Courts should proceed to examine the language of the Indian Statute é 
uninfluenced by any consideration derived fromthe English law upon * 
which it may be founded, 


The introductien into Indian practices of tbe: défierence In English law ° > . 
. e 
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Probate—(Conid.). Vus 
. between the grant of probate in ‘common form’ and in ‘solemn form’, is 
to be deprecated. s 


Uponan application for probate ofa Will, the citation issued must be 

properly and effectively served, that is to say, sOserved as would give to 

. y thé person whose interest$are, or may be, adv ers¢ly affected an opportu- 
nity either to oppesc the grant of probate or to require the Will to be 
proved in his presence. A. 

Where a Will of which probate is sought affects the interest of a minor, the . 
"prudent course isfor the propounder to take steps to have the Will. 
proved per testes (i. c. in solemn form) in the presence of an independent 
guardian ad litews appointed for the minor, 

Alahough registration of Wills is not compulsory, non-registration may, 
when coupled with other suspicious circumstances, throw considerable — * 
doubt upon the genuineness of the document. d 

Probate of a Will having been granted to the defendant, the plaintiff 

instituted procegdings under Sec. 50 of the Probate and Administration 
Act, 1881 (now re-enacted as Sec. 263 of the Succession Act, 1925) for 
revocation of the probate on two grounds, viz. (1) That citations were 
not seryed on her before the grant of probate, and (2) That the Wil . 
wasaforgery. The issues raised in the case were: (I)*Was no Citation 
served upon the plaintiff ? (2) Is the Will propounded by the defendant 
genuine or otherwise ? ce . 
Held, that, "*1f these issues were tried separately and the plaintiff ER 
od the fiist issue, that in itself would be sufficient for revoking the. è 
probate ; but it would still beopen to the defe ndant to prove the Will ` 
e and, if she succeeded, the probate? would stand. fon the other hand 
“the plaintiff failed on the first issue, that would not preclude her from, 
proceeding to prove her second ground, viz. thatthe Will was foiged, 
and the probate would stand or fall, according to the result." . 
In the present case, however, these two issues were not tried separately, 
and evidence was given by each party in support of their respective cases . 
on both jssues together : * 
Heid, that, under the circumstances, neither party was prejudiced by the 


procedure ndopted. e 
Their Lordships having, on the evidence, found for the plaintiff on the 
first issue : è 


Held, that in view of that finding, the onus of proof M secondissue as | 
to whethere the Will was forged or genuine, was upos the defendant, 
“If citations were not properly and effectively served on, the plaintiff, 
she is entitled to ask that probate which grag obtained in her absence 
should be recalled and the executor or his representative called upon 
to prove Ve Will in the present proceeding. In other words, the onus ^ 
ef proving that the Will was genuine isin view of their Lordships’ , 
conclusion upon the first issue upon bhe defendant.” 

Held, also, that the defendant had failed to discharge that onus. 2 

Indépfhdently of any question of ess, their Lordships were of opipion, on 

. X 
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' Probate —(Conéd.): "MET 


5 > the facts of this case, that the Will was a fabricgted document, 

Musammat Ramanandi Kuer v. Musammat Kalawati Kuer .. 
Probate and Administration Act, Sec. so—Revocation—Non-service of 
^: citations ; see" Probate * oh - 
Procedure—Death of one of the dofendanis P pending second 
7o appeal—No gubstitution of Legal Representative —lggorance—Appeal 

heard and case remanded— Fresh second appeal —Application for vacate 


wing the previous decree and erder ef Semand of the High Court— — 


Jurisdiction —Dloision Bench—Reviem—Civil Procedure Code ( Act V of 
" 7 1908) Order 47 Ri 5,—Duty of either party to inform the Court abut 
the death of the deceased party. id 


During the pendency of an appeal preferred by the defendants to the, High 
Curt one of the appellants died. No steps were taken tg bring the 

- heirs of the deceased appellant on the record and the íact of his 
death was not known to the Court at the time of hearing of the appeal, 

| The appeal was decreed by the Division Bench (Newbould and 
` ' Graham $F.) andthe case was remanded for reconsidgration on the 
6th July 1925. The lower appellate Court decided the case in favour of 

* the defendants on the 17th July 1926. The plaintiffs then preferred a 
e Second appeal to the High Court which is paqnding. The heir of the 
deceased defendant was added as a party respondent for the first time 

in the pending appeal. An application wasgmade by the plaintiffs appel- 


vw 


lants before the Division Bench having the cases of the Group to which ' 


‘the present càse belonged for vacating the order and decree dated the 
6th July 1925 ! 


Heid, that the proper procedure was to place the matter before Graham J, : 


the only member of the Division Dench who decided the appeal on the 
previous occasign now present in Court. 


| Held, further, first, that the proper application should have been one for 


review under’ the provisions of order 47 rule 5 of the Code of cir - 


Ptocedure made within the pefiod of limitation. 


Secondly, that although® it was the duty of the defendants appellants to 
make the substitution it was nevertheless the duty of the plaintiffs 
` respondents when they were awhre of the death of the deceased appellant 


s to bring the matter to the knowledge of the Court, so as to secure proper - 


representation ofthe paries in the appeal and thirdly, that as the sole 
heir of the sai deceased defendant was added as a parfy respondent: 


in thé appeal pending? before the High Court the effect. of the remand:' 


''e order dated the 6th July 1925 may be considered in that appeal, 
Muktárdim Rakhif v. Gomosta gMahato Wet m 


Proceedings to obtain a demolition order nugatory—New proceedings attr - 





sanction ; 3ee Demolition order de m - e = de 
Proof—Impartible estate ceased to be joint family property ; see Succession ... 
per testés (i. e, in solemn form)—Will affecting the minor’s interest ;*. 
è s e ry e 
E e 
" e 
e . A e . id 
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a * Properties, remaining, if can bs pgrtitioned—Partial partition ; see Parti- ee 
tion x ^ - 436 
` Provincial lasdivency Act is amended), Sec. 70—'After Wh preliminary 
enquiry, if any, as it thinks necessary'— Court's discretion; see Insol- 
vency” oe «es CORAM: Ss ne - 250 
e; (as qmended) Sec. 7o —Couij, if.can pass ex parte 
* o rder in the absence pf insolvent ; see Insolvency bs 250 
— — , Sec. 7o—History of, traced ; see Insolvency | B 250 
Prowincial Smali Cause Courts Abt? Sch. IH, Art. 8—Suit in essence a 
e suit for rent—Suit to realise dasturat, cesses and damages ; see Second : 
Appeab A T oes PA a sa 595 
— - ——, Sch. Il, Art. 13—''By reason of his 
„interest i in immovable property", meaning of ; see Second Appeal. E 595 











» Sch. I], Act 13—Money due for 
dasturat cesses “and damages —lotereat in immovable properly ; see 


Second appeal ose is Us aoe 
Purchaser from executor or administrator ; z; see Administrator .. "T 
‘Rap’ if by itself, impartible ; see Impartible estate - P 
Raiyati—Jote—Bengal Tenancy Act ; see Landlord and tenant toe 
e Ratification of lease, if add when ratification of covenant for renewal .of 
bd lease ; see Lease æ see ue S too 


Receiver, appointment of—Cioil Procedure Code (Act y f 1908) O. 40— 
Discretion of primary Gourg— In ie terference on appeal, when permissible 
—Appeal to Privy Council from interlocutory orders. 


On.an interim application for a receivership, the Court has to consider, 
whether special interference with the possession of a defendant is 
required, there being a well-founded fear that the property in question 
*will be dissipated, or that other irreparable mischief may be done unless 
the Court gives its protection. F : 


The order for the appointment of a Receiver is discretionary, and the 
discretion is, in the first instance, that of the Court in which the suit 
itself, is pending. But where the primary Court has not used - proper 

$ discretion, in accordance with the principles on which, judicial discre- 
tion must be exercised, the appellate Court isat liberty to exercise its 
own discretion in the matter. . : 


As a general rule and in the absence of special circumstances orsome un- 
usual occasion for its exercise, the pewer of making interlocutory 
orders is one which? is not a suitable subject for an appeal to His Majes- 
tyin' Council. Benoy Krishna ibis v. Satish Chandra 


Receivership, interim applitation for—Court; pet to consider ; see Recei- 
ver, appointment of at e we 
—_——;, interim order for, when gunei; see Receiver, urbi: 
- ment of A P one oes T 
Reference to High Court—Sessions Judge’s view as to the desirability of 
‘  .eferring (he case ; see Appeal vs $n m EEN 
.9 . 
. ‘ ( -+ " . 
e * © 
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"Registration—/ndian Trust Act (Ll of 1832), È. 5—Description of pro- 
perty—Indian Registration Act (XVI of 1908), S. ax. * 

Where a deed of trust in relation to immoveable propertyds registered (see 
section 5 of the Indian Trust Act, 1882), the instrument must containa 
description of such property sufficient to identify the same, as required 

. by S. a1 of the Indian Registratiun Act, 19089 V. PeR. V. Chocka= 
lingam Cheftyar v. E- N. M. X. Chettyar Firm e... i 

7, validity ef —Indian Registration ft (XVII of 1908), S. 
$$—'' Persons executing the document", meaning of— Conveyanse 
executed by one attorney and admission of execution before Registrar 
by another attorney. E 

The word executing in the expression '' persons executing the document" 








in S. 35 of the Indian Registration Act, does not mean acd meam, only 
" “agtually signing." A document is executed, when those who take bene- 
fits'and obligations under it have put or have caused to be put their 
names to it. Personal signature is not required, and another person, duly 
authorized, may, by writing the name of the party executing, bring 
about his valid execution, and put him under the obligations involved. 
* Hence the words '* person executing! in the Registration Act cannot 
pe read merely as '* person signing" They mean something more, 
namely the person, who by a valid execution, enters into obligation 
under the instrument. When the appearance referred to in S, 35 of the 
Registration Act, is for the purpose of admitfing tae execution already 
accomplished there is nothing to prevent the executing person appearing 
either in person or by any authorized and competent attorney in order to 
make a valid admission, 

One Brojo Nath Sircar executed a conveyance on and September e189o, 
which was registered on gth‘May 1891. For some reason the convoy- 
ance was signed on behalf of Brojo Nath Sircar by Joy Krishna Bose, 
purporting to act under a power of attorney dated the 20th June 1889. 

. This power of attorney was not now forthcoming, When the convey® 
ance came to be registered, Brojo Nath Sircar again acted by an attor- 
ney, not Joy Krishna Bose, but another person (namely, one Bepin 

. Behari Banerji), It was now objected that under Ss. 34 and 35 and 
other sections bf the Registration Act, the conveyance was not validly 
‘registered, inasmuch as only Joy Krishna Bose, the person whose hand 
signed the conveyance,.could appear as one of the persons executing it 
and that the appearance end admissibn by the second attorney (Bepia 
Behari Banerji); or, indeed, of Brojo Nath Sircar himself, would not 
suffice for a valid admisNion of execution of the fonveyance before the 

eRegistrar, . : * 
Held, overruling these contentions, tiet the registration of the convey- 
sance.was valid. The execution of the conveyance on the part of 
s Brojo Nath Sircar was validly acknowledged before the Registrar y 
Bépin Behari Banerji, and therefore the non-production of the power 
of attorney held by the first attorney (Joy Krishna Bose) waa immate-' 
rial, sinc®the admission of Brojo Nath Sircar (acting through Bepin 

« » e 
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Behari Banerji iib hos was bound- by the deed, as executed, eevee’ 
both the signature and fhe power of attorney to sign. Paran Chand 





Nahatta v, Monmotho Nath Mukerjee  .. -~ e . 496 
Registration Act, Sec. 21—Subject fnatter vnidenti able—Insufitient du 
pt eription ; see ; Mortgage deed e uad ast es. Y24 
——— — -—,, Gece 2i1— rust deed—Immovable PRpeny c Deseos E. 
l tion ; see Registration — ... — s ote eO 489 
——LB—— ,; Sec. ^ 35—* Exec ng! in ‘f persons executing the  , 
e document", meaning of—'' Actually signing? ; see Registration validity 
ob ^ Ss m = " Nn e o 896 
Religious Endowment Act, Sec. 14—~Neglect of  duties— Trustee ` 
setting up his own title to the trust property ; see Trustee, removal of... 54a 
Renewal of lease, right of— Privilege to lessee ; see Lease We we e 326. 
Rent, fixity of, presumption as to—Etmam tenure in Chittagong—Tenure, ^ 
permanent, heritable and transferable ; see Appeal vs " I12 


— —, reduction, of ~Tersnanent tenure-holder—Agreement depriving . 
tenant of the benefit given by section 52 of the Bengal Tenancy Act: ~ 
(VIL! of 1885), shouid be express—Amalgamation of two holdings with . .. e 

* an average rate— Average rate mot in issue—Appellate Court, if ean . 
raise that issue—Cess, as found in Settlement Khatign—JPreiumtion.-. 7. 
When there was no, stipulation” in the patta that the tenant, a perma- ^ I 
nent tenure-holder, would got be entitled to any reduction of rent even- ` 
if there would be a reduction in the area of the holding, a proportionate 
reduction of rent under section 52 of the Bengal Tenancy Act could be. 
claimed by the tenure-holder on showing an acquisition of a portion of 
the holding by Government, á ows 


e 
fVhere the defendant in his written statement gave full details of the two 
holdings as created by two pattas and also of the subsequent g~malgama- 


tion of them with an average rate per Kani, and the question of avè- ` : 
rage fate was not raised in the Court of the first instance, the appellate . 
Court’ should not raise the point of average rate. " 

* The rate as laid down in the Cess Act is not the only factor in determining 
the amount of cess. - There is another factor in determining it and that — . 


factor is the valuation roll, 
The rate of cess as found in the Settlement Khatian, is to be presumed to 


, be correct unless contrary is shown. M CR Prasanna Sen v. 


'Sasi Mohan Taskasastri P 464 
——, asit for— Landlord and tenani— —Tenant, if can deny] landlords title—- 
Evidence Act (I of 1872), Sec. 116—Attornmeni— Tenancy, how deter- 
mined—Discontinuange of tenancy—Tenancy, when continuing— . 

Estoppel, operation of—Eviciion by title p&aleount—LEviction, farcible— . 


Right taground—Burden of proof—Putni existing from before Putni > + 
Rogulatfon (VIL of 1819) 
Mere payment of rent toa third party is not enough to determine the 
tenancy and discontinuance of the tenancy in’ such circumstances munt 
n "be satisfactorily proved by the, party who alleges it. 2 
e . d 
. * le , ‘ 
x * * . 
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' Rent—(Contd,). e . 
A tenancy is continuing, when it has not run its prescribed oourse nor has it 
been determined by any act of the parties or by operatjon of the statute, 


A tenant who has been let into possession cannot deny his landlord's title: * 


however defective it may be, so long as hè "was not openly restored to 
possession by surrenderto his landlord. The estappel operates only 
during the continuance-of the tenancy and as regards edemjal in so far 


as it relates to the beginning of the tenancy ap and not to any other point ' 


.of time. š 

Though the tenancy may be continuing, itis quite open to the tenant to 
plead and show that his liability to.pay the rent has wholly or partially 
or for a time ceased. Such a plea does not amount to disputing the 
landlord's title but is really one of confession and avoidancez, One 
such plea is that of non.liabilty to pay the rent on the grougd that the 
lessor’ s title has been defeated by a title paramount or in other words 
that there has been eviction by title paramount. 

An attornment'to a third party is a disclaimer. But attornment is not a 
mere agreement in favour of a third party to pay rent, buf the act of the 
tenants putting one person in the place of another as his landlord. 

‘$ Evictioh by title paramount means an eviction due to the fact that the 

lessor had no title to grant the term, and thg paramount title is the 
title paramount of the lessor which destroys the. effect of the grant and 
with it the corresponding liability for payment of rent* 

A plea of a partial eviction demanding not suspension but abatement of 

*rent, is available to a tenant. i 

Against the covenant to pay the rent, eviction by title paramount isa good 
defence. That defence must be establishede by the party who set#it up. 
To constitute a good defence three conditions must be fulfilled the evic- 
tion must have been from something actually forming part of the 
"premises demised the party evicting must have a good title, and the 
tenant must have quitted against his will. * 

To constitute eviction forcible expulsion is not necessary. 

Title paramóunt is a titje superior to those both of the lessor and the 
lessee against which neither is entitled to make a defence. 

Lu a suit institited on the 31st August, 1918, for recovery of minimum 
royalty and coal rent for some coal lands which the defendants were 
holding under the plaintiff under a dar-patni lease, the defence was that 
the plaintiff as patnidar tould not recover rent as he had qo title*o the 


underground as also n tht ground of their beiag evicted by title para- 


mount, namely, the remindar. On account of the zemindar serving a 
* notice on thé defendants informing them that they had, no title {ô the 


` under ground and asking them to Rop work in the undergnound, they - 


* wete obliged to take a prospecting lease from the zemindar in February, 
1917. The defendants took a regular mining lease of the undergrdtind 
from the zemindar in October, 1919. ` 

The putni Kabuliyat filed in the suit was not the original but a confirma- 


tory document, and was dated the 1gth December, 1918, It described è 


s .. - = * 
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Rent—(Conid.). . . 
the status of the plaintiff's predecessors and neither added to nor subs- 
tracted from the rights.that they or their predecessors-in-interest had as 
holders of the patni. i , 

Held, that as the tenancy was continuing at the date of the suit, they were 
estopped from pleading €hat the plaintiff had no title tb the underground, 

That there was no evittion of the defendants which would disemtitle the 
, Plaintiff to recover the rent, as, what the defendant did, amounted not 
* to an attornment in favour of, but merely an agreement to pay rent 

* to the zemindar, . 


That the mere use of the words * patni’ and * patnidar’ in the putai Kabu- . 


liat would not enable one to judge the exactincidents of the tenure or 
e the rights gf the holders thereof to which or to whom the terms were 
applied. The terms of the Putni Regulation could not be called in aid 
for the purpose of determining the incidents of a-pre-Regulation putni. 
That it was for the defendants to show affirmatively that the zemindar and 
not the putnidgr had the right to the ground, and they failed to dis- 
charge that burden, Jogendra Lal Sarkar o. Mahesh Chandra 
Sadhu e "a 
Report of Select Committes—Construction of provisions obs section ; ; See 
Ex parte decree uy. fe E" * xw m 

Res judicata — Causes of action in two suits not same—Execution of Kabu- 
liyat in issue in both stits—Admassion in Kubuliat—Fact in issue in 
previous suit is an essential part of the cause of action in the subse- 
quent suit. . 

The decision of a material fact in issue in the previous suit operates as res 
judicata af regards the same fdtt which is an essential part of the 

* cause of action in the subsequent suit, though the causes of action 
in the two suits are different. 

In a previous suit between the parties, the plaintiff sued the defendant for 
rent of this very land, and to establish the fact that the relationship of 
landlord and tenant existed between him and the defendant which the 

? defendant denied, tried to prove a Kabullyat. The Court found" that 


the plaintiff in that sult had failed to prove that the defendant executed 


this Kabuliyat. "M 
Held, that it was not open to the plaintiff in a subsequent suit for eject- 
, ment to prove admission contained in this Adbuliyat asthe question as to 
the executfon of kgbulyat could not be reagitateqd. Keramat Aii Khan 
v, Kumar Krishna Nandi Choudhuri a i us 
Res judicata- Previous suit for partition —Portions left" out at partition 
and held fointly— Subsequent sult for partition of the said properties ; 
see Partition .a e sàs T 
Retrospecthre ovest eta tate confenig or deiling with subetantive 
» tight ; see Statutes oe E ET - Em 
Revenue, tender of—Mistake as to number of the Touzi and then name of the 
Thana—Revenue Sale Law, Bec. 8—Principles relating ^to tender on a 
' comtract of debt, if applicable 5 ; se Revenue Sale ids 

e : 
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. Revenue’ Sale—Setiing aside of—Tender of re veque— Mistake in. the num- « 7 
ber of Zousi and name of Thana—Law relating to tender gn a contract 
of debt, applicability of—Bengal Revenue Sale Law (Act XI of 1859), 
Sec. 8—Land Revenue Rules Nos. 110 and 115, non-observance of. 


The question whtther the Collector’s Register'is to have the last word on 
the question as to whether the estate is in areears or wot, and unlessthe — e 
amount received by him has been credited in favour of the estate, the 
estate is to be treated as being in arrears, is not a mere matter of form 
but of substance—a legal position to be inferred from all the circamstay- 
ces rather than a fact to be determined by a mere reference to the entries ? 


In the Register as relating to the particular estate, s 


Where the money is in the hands of the Collector and the remitter has by 

. his own act, namely, through mistake made at the time of the tender of ° 
. revenue through Post office as to the number of the Touzi andgthe name 
e ofthe Thana, created a position which precludes the Collector from 
crediting the money in the accounts of any particular estate, the case 
attracts the operation of the statute itself, the relevant portion being 
that contained in section 8 of Act XI of 1859 and the prineiples relating 

to tender on a contract of debt cannot be resorted to. . 


Póssession by the. Collector of money belonging to the defaulter, not indis- 
putedly placed to the credit of a particular estates cannot save the estate 
from being sold, So long as the number of the Towzi and the name of 
the Thana were wrongly stated, the intenfion of "the remitter of the 
money was not clear to the Collector and hence the money was sot indis- 
putedly placed in the hands of the Collector for credit in respect of the 
defaulter's estate. Hence the proposition that in the event of the money 
received by the Collector being in his hands but standing not in the ° 
defaulter’s name alone or not without dispute ‘and on the defaulter hav- 
ing applied for sfch credit, if the Collector neglects or refuses to impute 

$ the money towards the payment of the revenue, the estate cannot be 


sold, comes into operation and for its application it is necessary to give 
theremitter an opportunity of making an application for credit of the 
money for {he revenueof the estate for which it was meant. To give 
him such an opportunity Rules have from time to time been framed and 
it is the violation of these Rules which deprives the remitter of an oppot- 
. tunity to have the money which is in the hands of the Collector imputed 
towards the payment of the revenue eof theestate for which it, was x 
meant. . a E 
A sale of an estate for its arrears of revenue the proprietor whereof had been 
deprived ofa chance of correcting the mistake by reason of the non-com- 
pliance of the rules 110 and 115 ofghg Land Revenue Rifles, is without 
jurisdiction and should be set aside. Dasarathi Ghose v. Khundkar 


r Abdul Hanan vee -T- ^ e sa a 12 
Revenue Sale Law, Sec. 8—Revenue, tender of—Mistake as to number o ee 
x the Towzi and the name of the Thana—Principles relating to tender on * 
a contract pf debt, if app licable ; see Rev nue Sale aes ae . 12 
. . . s LÀ 
* id e 
. bd e 
* s è 2 6 . : e 
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:Revlew—Order passed by High Court without hearing accused—Notice, of 
reference under section 438 of the Code of Criminal Procedure, net 
served upon. the accus’d—Record of case marked as ‘defended’; sce 


High Court... m S vet T - 
Revocation of gift—Deead ob gift delivered to dones Accepaoc by donee | 3 
© Se Gift S ies Ss 


Right to litigate, sale of —Sale n Official Assignee in —— ot” lands in 
. possession of alienees from insolvamt ; see Official Assignee .. 
Rigk Notes—Attaches immediately on delivery and spaheane of casas 


see Damages ... ves ae E, o 
Risk Note—W hen sigusd ludian Railways Act, Sec. 72 ; see Contract, suit 





OD oss i - ass " 
— * Note, Fom B— “Loss” ; ; See jo Daags, suit for ... m ee 
——~ Note, Form B—Wheft by outsiders ; see Damages, suit for ... Ae 
— Note, Form B, requisites of ; see Damages, suit for ~ ET 
Note, Form H—Attestation by two witnesses ; if essential; see 
Damages ‘... eee e 


+ Form H—Negligence should be wilful ; 3 see e Danigo sii 
Bama ——, Form H—Sigoature of Agent in name of firm—Indian Railways 


Act, Sec. 72 ; Damages... sss - m 





—— ——— in the prescribed Fori (H) abd duly signed, * when NN the | 


Railway Company from liability ; ; ses Damages ... 108 a 

Rival market—Criminal Procedur? Code (Act V of 1898), Sse, t¢4— 
Holding a new market in ones own land—Acts likely to lead toa 
breach of the poace—Temporary order restraining the owner from hold- 
ing the new markeb— Magistrate's jurisdiction. 

* Although the owner of a property tps absolute right to use dt as be pleases 
e. g. by holding a new market, yet if the mode of enjoyment of the same, 
innocent and lawful as it might be, resulted or tended to result in a 
serieg of acts committed by him or his men which were likely to lead toa 
breach of the peace, the Magistrate has ample jurisdiction to reatrain the 
owner of the new market temporarily from holding the new market under 
section 144 Criminal Procedure Code. Kam Gopal Goenka v. ' Nara- 
yan Das Chandra sas sa 

Sale— Transfer of Property Act—(IV of 1882) Sec, 55, clause (1), Sub- 
section (g)—Sale of immoeeable praperiy—-Vendor's statutory obligation 
to dischagge all existing incumbranceg on -the property— Contract to 
the contrary’ —Indian Contract Act, (IX of 1872), Sec, 6g— Payment 
by vendees under compulsion 10 meet undisclosed nortgage— Vendors 
liabilitp io reimburse. 

Section 55, Transfer of Property Act, isjegpressed in terms of a very 
absolute and clear character and lays down’ (interalia) the elementary 
ge proposition that in the absance of ‘contract to the contrary’, the seller of 


me immoveable property is bound to discharge all incumbrances then existing. ,- 


on the property [clause 1, Sub-section (g) of section 55]. : 
S.A ie deed after reciting that the property sold was subject to only one 
prior mortgage and that apart from the said mortgage the property was 


Paar. 


- * : b- * 
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' Sale—( Contd.) ws i 

free from all other encumbrances, provided that Gf, God forbid, any 

person comes forward as partner or co-sharer and brihgs a claim, or 

if an encumbraage, etc. is found in respect af the whole, or part of the 


property sold, and as a result of the claim the property passes out of 


the possession of the vendees, we, the vendors, shall, under that » 
circumstance, phy to the vendees aforesaid the consideration of this 

sale-deed to the extent the property sold paeses out of their possession, . 
tógether with the costs which may be incurred by them." Asa matter e 


of fact'there had been more than one mortgage existing on the property» 
priorto the transaction of sale, and the vendees having paid under 
compulsion the amount due under another mortgage brought the pregent 
suit against the vendors to recover the sum so paid : 

Held, (reversing the High Court) that both under tho terms of sfction 55, 
clause (1), Sub.section (g), Transfer of Property Act, and section 69 of 
the Indian Contract Act, the amount paid by the vendees to meet the 
other mortgage was a payment for which they were entitled to He reim- 
bursed by the vendors of the property. The express provisión in the 
sale deed (udi supra), stating what was to ensue, in the*event of the t 
vondees being put out of possession, was not a ‘contract to the contra- 
ry within the meaning and for the purpose of the opening words of 
section 55 of the Transfer of Property Act, and did | nat negative the 
vendor's statutory obligation under clause (0, Sub-section (g) of that 
section, to discharge all existing incumbrauces on the ptoperty sold. 


Musatnmat Bhagwati alias Bhagwan Del v. Banarsi Das T 539 
——, entire, if to be set aside—Fraud and material irregularity — Givil 

Procedure Code, O, 21, JB. go—Application eby one of the judgment- 2 
debtors ; see Execution ... z à or i 351 


——, entire, ifto be set aside—Joint decree—Dilferent shares cannot be 
. _delingd—One of the judgment-debtors succeeds in proving that sale is » 


"fit to be set dside ; see Execution — .. Š ave 351 

—— by Official Assignee, of a mere right to sue ; see Official Assignee m 136 
—— by Official Assignee in fmsolvency of lands in possession of alienees i 
* from insolvent, if valid ; see Officlal Assignee  ... ste 136 


—— of estate, if prevanted—Possession by Collector of money belonging t to` 
. the defaulter—Money not indispu tedly placed to the credit of a parti- 


cular estate ; see Revenue sale we @ T eee 12 
— of joint family property for family necessity—Part of consideration nat 
` applied to proposes of nesessity ; see Hindu Law e "t e 7 
—— oljmmovable property subject to reservation of liability— Contract ; af 
independent of transfer’; see SecondsAgpeal — .. HD * 595 


Second appeal— Consent of parties to compromise decree wanting and. o. 
decree passed—Civil Procedure Code, Sec. 96, Sub-section (3) 5 seco 


e 
Award ty sie eae - 5* 
eum appeal—Defect of procedure: in the trial'in "the appellate Court, id 
affecting the, merits of the case ; see Easement ... oes 583 
second appeal— Mainiainability of—Sxit for realisation of dasturat iad : z 
. e e 
. * " e i . 


e - 
. e.g 


' Second appeal—(Cenid.). « `“ 


cesses— Transfer of Punership—No relationship of landlord and tenant 
—ontract far payment, if independent of transfer—Civil Procedure 
Code (Act V of 1908), Sec, 102—Provincial Small Cause Courts Act 
CX of 1887), Sch. IT Aris, 8, 19—"By reason of his interest in immov- 
aBle property’—Appoal €igainst "order refusing" to Admit appeal and 
appeal against decree. . 

Per Curiam: A Court cannot entegtain an appeal which is barred by 
can express provision of the law. The parties cannot by their conduct 


* give the Court a jurisdiction which it does not possess. . 


Per Cuming, 9: An appeal against an order of the appellate Court 
refusing to readmit an appeal under Order 41 Rule 19 of the Code of 

eCivil Procedure is quite independent of whether there is oris not an 
appeal against the decree. 

The plaintiffs instituted a suit for recovery of dasturai, cesses and damages 
at the rate of 25 per cent for 4 years. The predecessors of the defen- 
dants obtained,the Mouza under purchase from the predecessors of the 
plaintiffs and the plaintifis alleged that they were all along getting 
from the defendants and their predecessors Rs. 28 odd as dasturat and 
annas 14 odd as cesses : à 

Held (per Cuming, $.), that as en account of transfer the suit could not 
be considered as a suit for rent, no relationship of landlord and tenaat 
subsisting between the'pafties, i was of the nature cognizable’ hy a 
Small Cause Court and hence no second appeal lay to the High Court 


under section 102 of the Code of Civil Procedure, . 


That as the money was not due on account of any interest in immovable 


. , Property, the suit did not tall within article 13 schedule II of the Provin- 


* cial Small Cause Courts Act. b 

Per Mukerji, $: That the transfer gave the defendants all the rights of 
absolute owners of the Mouza subject to the reservation of their liability 
to pay dasturaé and cesses, & contract not whoMy independent of the 
transfer. 

That as the course of proceedings in the suit suggested that the plaintiffs 


were insisting on their right to realise das¢araz and cesses by virtue of their 


superior title and the defendants were resisting the claim and repudiating 
the assertion that they had but a subordinate title, the suit was in 
. essence a suit for rent and so excepted from the coguizance of a Court of 
Small Causes by article 8 schedule I1 of the Provincial Small Cause 
Courts Act. . S 

That, if the, suit was not excepted under article 8, was excepted under 
article 13 schedule Ileof the Provincial Smal Cause Courts Act. * 

The words ‘‘by réason of his interest in immovable property" in article 13 


achedufg lI of the Provincial Small Cause Courts Act, mean as contem- ` 


e.plating payments which a person is entitled to as representing his 
int®rest in immovable property ard pot because.he possesses some interest 


, in such property, Chaudhury Upendra Nandan Das Mahapatra v. . 


C&audhory Banamali Charan Pati . E "o. m 
. 
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Security—Civil Procedure Code (Act V of 1908)¢" S, 15 and O. 41, R. 10— 

Security for costs of appeal-—Security bond not properly executed— 

` Authority of appellants representative to sign bond— Appellate Court 

must afford proper opportunity to appellant to cure defect—Adherence to 
mere technicalities —Defect of substantial "justice. 

The appellate Court made an Order on the appellant fo? security of costsof * e 
the appeal &c. to be furnished within a specified time, atd the appellant 
in compliance therewith gave security ang eyecuted the necessary bond, 

+ which was duly accepted by the Registrar of the Court, After varlous 

^ intermediate proceedings, the case finally came on for heating before the 
appellate Court, when the respondent took the preliminary objection 
that the security furnished by the appellant wasuot in strict compliance 
with the order of the Court, inasmuch as it had not been proved fhatthe — e 
Party executing the security bond on behalf of the appellant, had autho- 
rity soto do, The appellate Court’ gave effect to this contention and 
Jorthwith dismissed the appeal without going into the merits of the 


case : . 
Held, by the Judicial Committee, that the refusal to hear the appeal 
* — merely on the ground of what might have been a mere technicality about $ 


* the bond led to a failure of justice. The appellate Court was invested 
, With the widest powers for doing complete justice as between the parties 
(see the Civil Procedure Code, S. 151 and O. 41; R. 33) and jt should 
have affprded a proper opportunity to the appellat (by adjourning the 
appeal, if necessary) to remedy the defect, if any, in the security bond, 
Fn this case, it appeared that the security bond was signed, not by the 
appellant himself, but by a person purporting to act as his representa- 
tive (Cf. Order 3, Rule r, Civil Procedure Code), and the question arose . 
whether such person fiad the requisite authority on behalf of the appel- 
lant to executeethe bond : 
. Heid, that the appellant was entitled to an opportunity to prove by affida- 
. " | vit or otherwise that the bond was properly executed and that the party 


executing it had authority in that behalf. Kojo Pon v. Atta Fua — ... 328 
Security, if ehtorceable-Mortgage of properties in Calcutta and an unascer- s 
ex tained plot in Arrah--Registration in Arrah ; see Mortgage deed - 124 
Separation—Evidence as to separgte food and absence of joint worship— 
Southern India ; see Succession m j one 488 
Sessions Judge's view as'to the desirabjlity of reler the « case to High : 
Court, if final; see Appeal . =e vee Bee m 483 
Shelly’s case, Bilal in, inapplicable ; see Hindu Law y. is as 198 
Signature of Agent, when not binding on paced ; see Contract, : 
* suit on S 32 


Singapore Bankeiptey raitas: Bec. E EEE a view 
* of giving them a preference over the other creditors” ; see Fraudufent 
preference oo sve ase vee ave «e . 0339 
—-—,, Sec. §1 (1)—' With a view" to prefe?— e 
Inference—Transfer to avert criminal prosecution for breach of trust ; see 


Fraudulent purpose ES ers e 25% eos 339 
e e 


——— 
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Singapore Bankruptcy Ordinantg, Sec. 5: (1)—' With a view to prefe?— 
Question of fact—Dominant motivé of the debtor; see Frauduteft 


purpose e T 
Son bound by fathers acquiescence in eae credited = widow ; ste 
Hindu Law... $e $ ni * 
“Specific performance, dabiidor- Pini to to convey propesty, not Pigported 
by any considergtiog ; see Benami purchase z v. Am. 
performance of agreement Ais: mortgage ; see Agreement for 
* mortgage Js see “ie 


Specific Relief Act, Sec. iSc Dalee ifcan ask for specific perfor- 
. mance of agreement as to small portion of property ; sre Lease . 
Speculation: not equivalent to wagering ; see Wagering contracts 
Stajement of eo-accused, admissibility of ; see Evidence, admissibility of 
Statute, conferring or dealing with substantive right, if has retrospective 
operation ; see Statutes... Ws e wee 
—— ~, conferring right of appeal—Retrospective operation ; sre Appeal 


to Privy Council we waa - a 
—— —-, construction, of—Indian statute founded on English Law ; see 
Probate die as és S ‘at T 
Pius —— , construction of—Retrospective operation—Statute confering right of 
appeal ; see Appeal to Privy found... E" iis 3$» 
—— —— , interpretation of—TInterpreting one statute with reference to 
another ; see Insolvendy e.. e os ES s uu 


Statutes—Reirospective operation of statutes—Interest on compensation 
awarded under the Land Acquisition Act (I of 1894). 

Generally speaking, astatute conferring or dealing with substantive rights 
has no retrospective operation. e 

Accordingly, S. 17 of the Sydney Corporation Act, 1924 (corresponding, 
in India, to the Land Acquisition Act, 1894), declaring .that, *'the rate 
of interest payable upon compensation for land acquired by the Councll 
by refumption or by any compulsory purchase, shall be six per centum 
per annum," cannot be construed retrospectively so as to affect the rate 

* at which interest was payable before the Act came, into opetation. 


The TERRE count of Sydney v. Margaret Alexinder 


Troy E ers 
Statutory provisions of the-Ladian Lezisiature setting to testamentary cases, 
construction of.; see Probate ae war e 
Strike —Unexptcted oz unforeseen event ; see Damages ,'suit for... : us 


Sub-Registrar, endorsement of and his slgnaturé—] udicial notice ; ser 
Mortgage e e 

Succession—lepsartible adit in Southern India— Joint family PERRA 
Onus of proving separation—Effect. of partitioning partible property— 


Separate food and worship—Tarwad, property —Foint Hindu family, ` 


right of'adult member to become divided in interest. 


Impastible estates io Southern India are bhe creatures of custom, and. 


where no special custom is proved, the customary law of succession is to 
. ‘begound in the Mitakshara, with such qualifications only as flow. from 
*. 
e 
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* Succession—(Conid.). b . 
the impartible nature of the subject, and consequently, jn applying this 
"Jaw the impartible estate, though in the sole enjoyment of the holder, is 
to be regarded for the purposes of succession as the joint property ofthe 
holder and hi$ family and as'passing by sutvivorship, unless it is shown 
to be the separate property o£ the holder or his brangp, in which case it is 
descendible according to the rules of the Mitakshara, as, to separate 
property. x 

Eor purposes of succession an impartib le estate may be joint family pro- 
perty, notwithstanding the circumstance thatthe holder for the time 
being has an unrestricted right of alienation ister vives or by will. 

In order te establish that an impartible estate has ceased to be joint family 
property for the purposes of succession, it is necessary to prove an. inten- 

; tion expressed or implied on behalf of the junior members of the family 
to give up their chance of succession to the impartible estate. In other 
words, the test applicable is, whe ther the facts show a clear intention to 
renounce or to surrender all interest in the impartible estate. 

Where animpartible semindari has been acquired by the last holder or 

* his branch as a self acquisition, the other undivided : members of his 
. family*take no interest in it and it descends as the separate property of 
, the acquirer. On the other hand, it is also well settled that as regards 
"an impartibie estate which was or had to be gonsidered joint family 
property, 2 member ofthe joint family might becbme :eparate with 
regard to it so as to lose his right to succeed to it by survivorship. 
lnasmuch as for the purposes of succession an impartible estate may be 
joint family property, the fact that the members of the joint family or of 
any branch of the family have exercised their right of partition over their 
partible property woukd not necessarily divest them of thcir interest in 
the impartible gstate over which they have no right of par tition. ‘‘There 

7 is nothing in the factof these partitions of their partible property to 

+ suggest aay intention of renounclog their rights of succession to the 
igpartible estate. Further, to lay down down that members of a joint 
family cotld not partition their partible property without losing their 

. ` rights of succession 1n the impartible estate would impose on these 

. fainilies a restriction on the free right to partition which has been so fully 
recognized by the decisions of this Board in receot yearg’? 

It being established in the present case that the impartible estate in ques- 
tion was at one time the joint property ofa family consistingeof the 
‘descendants of the commos ancestor of the defendant and the last holder, 
the onns lay on the plaintiff to adduce satisfactory grounds for holding 

9 that the jomt ownership of the defendant's branch in this estae was 
determined so that it became th®s@parate property of the last holders 
branch. The Trial Court (District Judge) held that the estate wag the 
Seperate property of the last holder, but the High Court, differing®from 
the District Judge, came to the conclusion that no separation had been 
proved, and that the first defendant was entitled to succeed, as the estate 
had not*ceased to be the joint property of the family of the Igst holdey, 


Süccession—(Conid.). — « e 
and the first defendant, The Judicial Committee, in.concurring with 


this decision of the High Court, added “In Southern India evidence as 
to separate food and the absence of joint worship i8 of very little weight. 
As regards worship, there is practically no joint family worship. Simi- 
elarly, as regards food, & is not the practice fot the’ junior branches of 
the family to live weth the owner of an impartible estate, andno infer- 
ence as to separation can be drawn from separate living. 


In Malabar, where all joint property is impartible, it is a matter of every- 
day gccurrence for a female member of the Zarmad and her descendants 

* to acquire and hold property as a £aÀvZsi or sub-tarward without their 
rights of property in the main Zartzad being in any way affected. 


“The decisions of the Judicial Committee in recent years give full recogni- , 
tion tothe fre@ right to partition and affirmthe right of any adult " 


member of a joint Hindu family to become divided in interest as to his 

share in the joint property by aclear expression of his intention to 

divide. Konammal v. Annadana Jadaya Gounder he 
Succession—Mitakshara School—Atmabandhus of same degree; see 





e Hindu Law  ... m a TO v uus 
——- Mitakshara School —Father s halfsiste's son and mother’s 
sister's son ; sce Hindu Law s ae is wa 
Mitakshara Schqpl—Parties related in Puke same degree ; see 
Hindu Law... e i 


— to impartible State Mamba of joint family or any branch ‘of 
‘the family having exercised right of partition over partible property ; see 
Succession... Sis m m vt ase 
to impartible estate in Southern India ; sea Succession on 
to impartible estate ia Southern India—Holder having unres- 
tricted right of alienation ; see Succession so 
Succession Act, Sec. 269—Powers given to executor ; see Administrator 
Suit, if mainiainable—Life Assurance Policy—Amount payable to nominee 
—Nominee, tf trustee—Amount payable, if assets of the deceased— 


Contract Act (1X of 1872), Sec. a —Married Women's Property Act 





— 











(1H of 1874), Sec. 6, applicability of—Cred itor of legal representatives, * 


if can attach—Civil Procedure Code (Act V of 1908), Sec.'60. 
Per Curiam: A insured his life for Rs, 500, In the Policy it was stated 
* that on payments of premiums at stated*times and on proof to the satis- 
faction of the Society of the death of the insured and the title to the 
Policy, the Society would Bay to B, wife ot the insured the sum of 
Rs, 500 only together with additional sum or sums by way of psofits : 
Held, that there was no trust created in fawodt B ;and that she was not 


entitled to realise the money in question from the Insurance Society and - 


that the said money formed part ofthe assets of the estate of the 
oe deceased. 


That. the Married Woman's Property Act did not apply to the case. 
That there wag nothing in section 60 of the Code of Civil Procedure which 


. . 
. » e. " 
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"Suit, —(Contd.). POE 


could prévent the creditors of the sons of' the decedsed fuom attaching 
the money payable under the Policy. « 

"Per Rankin C, 9. : Clause (d) of section 2 of the Contract Act widens 
the definition of ‘Consideration’ so us to enable a party toa contract to 
enforce the same in India in sertain cases ine which ghe English law 
would regard that party as the recipient of a purely voluatary promise 
and would refuse to him a right of action on the ground of nudum pactum. 
Not only however is there nothing in section 2 toencourage the idea 
that contracts can be enforced by a person who is not a party to the con- 
tract but this notion is rigidly excluded by the definition of ‘Promisor 
and *Promisee', 


A trust may be founded on a contract and is capable of being enforced by 

a party to the trust in appropriate proceedings. Krishna La Sadhu 

*. Pramila Bala Dassi - sic m is 

—— , restoration of, after setting aside attachment, effect of, on attachment 
before judgment—-Ex parte decree ; see Attachment before judgment ... 
mem separate, if necessary—Civil Procedure Code O. 34 Rr. 14, 15— Decree 
obtained in a contribution suit by a co-mortgagor, imposing personal 
tbligation ‘as well as proportionate charge ; see Execution of decree... 


———, eubsequent, for partition of properties left out ateprevious suit for parti- 
tion and held jointly—Principle applicable ; see Partition — ... see 
——-, for declaration of title or in the alternative fof recovery of possession of 
tank and its bank—Order passed by Revenue Officer directing in proceed- 
ings Under section 103A of the Bengal Tenancy Act, the name of a parti- 
cular person to be entered in respect of certain property, not considered 
Court relying on oral evidence of possessigh ; see Limitation ae 
~, for ejectment~Trespasser denying :plaintiff—Vendee's titlh—Vendor 
admitting sale bêt denying payment of full consideration money ; see 
Ejectment ... EE ve ses 2" v 
——-, for ejectment instituted when Calcutta Rent Act was in optration— 
Calcutta Reat Act repealed, when the case came before the Appellate 


Court for hearing —Case to be decided un der the Transfer of Property: 


Act; see Ejectment Sa von 
~; for ejectment by Vendee—Object of ME the Kobala, i is to enable 
. the plaintiff to bring the suit ; sea Ejectment... ae 


Suni Mahomedan making oral gift of immpvable property to his fates 
8qn—No delivery of possession—No mutation of name—Ne relinquish- 
ment of control over preperty —T rust—Donee and Ms father maintained 
ey donor ; See Gift ose E ET - 

Super-tax, rate of, applicable on progtsy inde prior to NO luda Darei: 
tered Association converted into a limited Company ; ses Assessment 

e Surviving partner, if can claim salary—Pastnership article, construction fof 
— Annual sum payable to deceased —partner's executors by surviving 
partners ; see Partnership .. oss one - - 

Tenancy, Css piae Poser, À ifcan plead sad show that his liability t to 
pay rent wholly or partially or for a time ceased; see Rent, suit for 


oe - z 1 
. .. 
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Henney) if determided -Payment Bf is to third party; see Rent, syit 
: for En M m nae P ids . 387 
— ————, when continuing ; see Rent, suit T E m Ses 387 
Tenant let into possession, if can deny landlor d's title—Defcctiye title ; 
see Rent suit for eae eis ES si eet 387 
e e a 
be 2; if can object to division—Partition authorities, Jf can divide any tenure 
or holding— Rent, apportionment of ; see Ejectment "s T 618 
——w-, if can plead and show that his*tidbitity to pay rent wholly or partially 
e oT for a time ceased— Tenancy, continuing ; see Rent, suit for ss 387 


Tender on a contract of debt, principles relating to, if applicable—Revenue, 
tender of—Mistake as to number of the Towzi and the name of the 


et hana—Revenue Sale Law, Sec. 8; see Revenue Sale ae 12 
Tenderer of goods binds the consignor by signing the risk note ; see Contract . 
suit on ove te tes vee ite i 32 


Tenure-holder, if can claim proportionate abatement of rent under section 
52 of the Bengal Tenancy Act—Agreement depriving of the benefit— 


Reduction in area ; sse Rent, reduction of iss e 464 
Time for “Appeal, when expires, successful litigant acquires iubetanilyė right : 

for a valuable kind ; see Official Assignee ES SA ay ove 136 
Title, declaration of, suit for, or in the alternative for recovery of possession , e 


of tank and its bank—Order passed by Revenue Officer directing in pro- 
ceedings under section 1034 of the*Bengal Tenancy Act, the name of a 
particular person to be entered in respect of certain property, not consi- 


déred— Court relying on oral evidence of possession ; see Limitation — ... * 547 
—— paramount, what i is ; see Rent, suit for uy m T 387 
— to compensation money—Rival clatps—Land compulsorily Sequined by . 
"Government for public purposes ; see Burden of proof vods ow 337 
—— under the statute of limitation by possession Ownership “ested in 
P. family Exclusive possession by one member ; see Adverse possession ... 333 * 
“To borrow upon reasonable commercial terms?! ; see Hindu Law ... 4o3 


Transfer of property—Deed of sale, containing untrue statement as to pay- 
ment of purchase money, affirmed and acted upon by vendor and vendeo 
—Deed of sale, not champertous nor contrary to public policy ; see 


Ejectment... "m a. ie i 365 
Transfer of Property Act (as amended) Secs. 2, 58—A ttestation— Decree 2 

*before the passing of Amending Act—áppellate Court, duty of ; see 

Mortgage... ° .. E etl e Ev . 18 


—~-, Sec. 6eCl, (e)— Sale by Official Assignee in insol- 
vency of lands in possession:of alienees from insolvent’; see Official. 


e 

Assignee dua ve m eo ben one 136: 
* — , Sec. 55 Cl. (1) Sub-Cl. (g)— Contract Act, Sec. 

` 69— Pay spent by vendors under compulsion to meet undisclosed mort- 

Mage Vendors liability to reimburse ; see Sale... < e 539 
e a, Sec. 55 CL (1) Sub-Cl. (g)— Contract to the 
contrasy’—Provision in the sale deed, stating what to happen, in the 
event of the vendee being pui ont of possession— Vendor's statutory 
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sansfer of Property Act, —(Conid.). t 
obligation to discharge all existing encambra nces: on the property ; see 
Sale - aede ce, eh ise ves 











, Sec. 116— Holding over— Tacit assent tof landlord 
to the- continuance of occupation. of the tenanbafter cxpity of lease ; see 
Landlord and tenant Sie " sen E s 
T7, Secs. 122, 123— Deed of gift delivered to donce— 
Donor, if can revoke before registration ; see Gift ` vá 





Transferee from administrator or executor, wheS ptotected ; see Adminis- 





. one landlord—Transferred portion fell to.the share of that landlord, on 

. partition ; see Ejectment .. m sie 
Translatlon of charge «One of the.. jurymen not vitsi in English ; see Pie. 
judice. ses ie i x 

TUN HARD EN ofa portion of Here S holding —Recogni- 
tion by all except plaintiff—Transferred portion fell to the’ share of the’ 


+.) plaintiff on partition ; see Ejectment 


Triak—Crimina] case—Conviction based on idino partly sooo bis a” 
. Magistrate having no jurisdiction to try the case and partly by a Magis-- 
: trate having suck jurisdictio 1— lllegality— Indian Penal Code (Act 


- 


XLV. of 1860), Section 471. 
e ee recorded by a Magistrate having no jurisdigion to try the case 


> cannot-be legally considered by the Magistrate TRUE such E ; 


and to whom the case is ultimately transferred. 
Conviction based on evidence partly recorded by a Magistrate who T no 


jurisdiction and partly.by a Magistrate having guch jurisdiction s is bag in. 


law. Budhu Tatwa v, d he King-Emperotr ... s 

—— Court, findings of fact of, which had nō seen the witnesses, weight 
attaching to ; see Mortgage "T m wa 

Trust, if can be founded on contract ; see Suit, if maintainable... ex 


, if qreated —Promise of payment of sum assured to wife on the death 
of husband after fulfilling certain condition ; see Suit, if maintainable ... 





Trustee, removal of — Religlous Endowment Act, (XX of 1863) Sec. 14—Swit . 


Jer rémoval of" gaddi nashin or f£rustee — Noglect of duties — Trustee 
setting! up his: own title to the trust ile il a point urged a 
* first time before Privy Council. 

In a suit: brought by the plaintifis unddt section 14 of the | Religigus 
Endowments Act, “(after obtaining the necessary permission of the Court 
as required by section 18 “of the Act, for the removal of the defendant 
ffbm her position as gaddi naskin and trustee of a religious institution, 
on the ground- of misfeasance, breach &f trust and neglect of duty, on her, 
patt, it was found that the defendant, besides steadily misappropriating, . 
s the whole i income of the trust property and neglecting every one of the 

. purposes for which the wakf was instituted, was . persistently setting up 

a title to the wakf property as her own persofal estate : 
Held by the Jüdicial Committee (affirming the High Court), that diae 


—— of a portion .of since Biella holding— Recognition by all but 
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Teustee —(Contd.). : A 
facts constituted sufficient grounds for her removal from office. The law 
insists upon honest administration and management of a wakf or religie ' 
ous institution and upon conformity to, and not defiance of, the trusts 
for which such an institution is established. A breach of those obliga- 
* e tions is a ground for removal fom ofico. a cen 
* * [n general it may be, lal! down that neither party to proceedings before 
the Privy Council should be permitted to start for the first time at their 
e Lordships’ Bar fresh points of ofjections which have been open to him i 
e and have been negl:cted al opportune and convenient stages of the 
litigation in the Indian Courts, Musa mmat Hussain Bibi v. 


Sayed Nur Hussain Shah on ds ses 542 
Trust deed Immovable prop:rty—Desc'iption of aed j tee Registra- 

tion see oie ase "m" 429 
———, conatrittion of — Gift to Ss os da ughter for life, and after her 

death to her '*male heirs" ; see Hindu Law i ene 198 
Undue influence and coercion S di aes to allowa Mikoma wife in 

certain circumstances to divorce herself ; sse Mahomedan Law " 373 
Vendor, if to return purchase money —Vendor admitting sale of property . 
* but denying receipt of full consideration money; see Ejectment . » ... | 365 

» not getting full purchase money, right of 5 see Ejectment si 365 

——— —, not describing as administrator but as heir—Purchaser ; see’ . 

Administrator . y - ove - MEZ 569 
Void contract, if can be ratified and “made valid ; see Lease ae ae 376 


Wagering contracts—Jndian Contract Act (IX of 1872) S. so—Contract 
fer sale and purckase of goods—Speculation not equivalent te wagering 
—Contract contemplating payment of differences only—Patta patti. 

* e The mere fact that a contract for gale and purchase ofgoods is of a highly ` 
speculative character, cannot alone vitiate the transaction as a wagering 
contract within the meaning of S. 3o of the Indian Contract Act. To * 
produce that result there must be proof that the contract was entered 3 
into upon the terms that performance of the contract should not be, 
demanded, but that differences only should become payable. . Where 
no such definite agreement or understanding was proved, and it e 
appeared that delivery of the goods might always have been insisted on, 
the Judicial Committee held (differing from the Court of appeal in 
India) that the contract was not bad onthe ground of wagering, not- 
withstanding that it would have been tonsidered shad form, among the 
parties (merchants of Madras), to have made such a demand for * 
delivery. s 

Their Lorfiships of the-Privy Council concurred in the view afthelaw — e 
expressed by the learned trial Judge (Mr? Justice Coutte-Trotter) that 
“you must not only have a state of things in which both parties contem-. + 
plate What delivery would not in fact be likely to be demanded, but you 

ve must have a defipite agreement that delivery could not in any event be 
demanded without a breach-of the' understanding between the parties”, 


H = - *. 
"E 
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Wagering Contracts—(Centd.) DE : 
The incidents of patta patti considered.» Sukdevdoss *Ramprasad v. 
Diwan Bahadur Govindoss Chaturbhujadoss and Company — .. 144 


Water, right to— Artificial channel through which water flows--Water used 
when irrigation operations are undertaken by agriculturist for 35 years ; 


see Easement .. "out -æ ° sis s © ao 
Weight attaching to ` Sodlags of fact of trial Court which had tot seen the 

witnesses ; see Mortgage... Ve LI ve ove e272 
—— — attaching to finding of fact by trial Judge; see “Inadmissible 

evidence ves - *488 


Widow, Hindu, mortgage by—Marriage a daughters - isconis- ‘a lands 
hardly sufficient to meet the ordinary expenses of the family ; see Hindu 











Law M i m ies "n a * 189 
“Wilful neglect'*—Destruction of goods by ‘fire’ ; see Damages.e ie 214 
e neglect”, meaning of ; see Damages, suit for ... - = 611 

negligence, meaning of ; see Damages E T 214 
Will affecting minor's interest, how to be proved ; see , Probate ways A 171 
——., if forged—Citation, service of, proved ; see Probate © see i 171 
— non-registration of-—Genuineness— Suspicious  cironmstaaces ; see n 
* Probate’ mE A £s s" wo 171 
Witness, principal, party tailing to daa, preston to detriment of ; 

see Mortgage... Ex 222 
Words, construction of Text Half blood *and wu blood ; see Hindu 

Law eee ane m pe m - 265 


Zerhindar’s right against decree-holder, who in execution realised his dues 
from surplus sale proceeds remaining after realisation of Zemindar’s 





dues under Putni Regulation—Suit by , Zemindar forthe money so E. 
realised— Limitation Act, Sch I, Art. 120 ; see Liability ... e 369 
Zemindari of Amgton, if impartible estate ; see Impartible estate e 150 
. — when governed by either ancient or invariable custom ; sge 
Impartible ektate a ES ai es oes 150 
. : : " 
. 
. . . . 
e ° . 
e à . 
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ERRATA. 
Page 26 Line 29 for “Manmatha Kumar Kay v. Jasoda Lal- 
odder” read "Manmatha Kumar Ray v. Jasoda Lal Podder.” — 
Page :52 Foot nate, "ad the foot note case references in: 
connection with cases referred to in page 51. 
` Page 3o Foot note for *' (4) ? vead (1)". | T 
* Page 84 Hoot note for “ (1924) 19 C. W..N. ^ ? read " ro) 
24 C. W. N. 44" : 
rage 88 Lines a1 for “lenred” read “learned”. 
"Page 130 Line a from bóttom for “ (1) ” read “ (2) ”. ' . m 
. Page 130 Foot*note for '* (1) " read “ (a) ". C T 
. Page 254 Foot note for “ (1611) " read “ (1911) ”. 
Page 261 Faot note for ^ (5) (1893) 1 Q. B. 629 ’ ' read & G) 
(1893) x Q. B. 629 ^ : 
+ Page 268 Foot note for “ (8) (1937) I. L. R.33 Mad. g6” » 7 
"read “ (8) (1907) I. L. R, 30 Mad. 406", > . i 
, Page 483 Line 7 for “ Ac? V of 1908 " read “Act V-of 1898”. eae 
Page 555 for “ Maye” cad ' ‘June ?. 
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Civil Procedute Code, Secs. 18, 21—Objections as to territorial jurisdiction 
not raised — Decree, if can be challengedeinesubsequent suit between the 
* same parties—Objection, if can be entertained . 
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one 


——, Sec. 115— Wrong discretion strasa. under Q. 23 
R. 1 of the Code of Civil Procedure ... 


—— —— ———— — —— , 0, 21 R. 2— Payments made out of Court, in satis- 


faction of mortgage decree —Certification resisted by decre feldeces 
* Mortgagor entitled to get back the money so' paid ` 








award—Misconduct 


-- 


—, Sch, H para 15— Delay of 5 years in making the 


Criminal Procedure Code, Sec. 144, M under, if juli Lo 


inspection and evidence taken ex parte 
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ceedings— Mandatory provision 


DTI 


A —————— —— , Sec. 146—Magistidte's 


disputed land with party to proceeding — Order, if open to revision 
——-——, Sec. 437 — Power to order further enquiry— 





Circumstances under which it should be exercised 
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—~——-, Sec. 488—Duration 


——-—, Sec. 145—Magistrate's duty to institute pro- 


order—Settlement of 


Wife returning to husband— Order, if automatically dissolved 


Decree directing a thing to be done within a prescribed period— Appellate 


Court confirming the decree— Period if extended ipso facto... 
Defamation—Asolute privilege, if avallable in India 


Documents in the form of receipts, if liable to stamp duty—Money payfble 
by Bank on presentation of such a document 


Evidence Act, Sec. 33—Effect of death of the witness before onplétion ot 


cross-examination . 
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of maintenance order— 


uE Indian Railways Act, Sec. vi sis. Contract Act, Secs. I51, 153— 
Goods in transit destroyed bẹ” Sre—Responsibility of Railway adminis- 


tration 
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Justices clerk, 
objected m 


ave 


— ——, Sec, 7a(2) b—KLiability of Railway, Company for 
, goods stolen whilst in theit custody—Construction of Risk Note H 
formerly solicitor for one of the parties—His presence 


omedan * marriage with | an ingle! c or disons pAS whether void o or 


marriage was uncertain 
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Magter and Servant—Lending servani Nepligénce of servant,—Liability 


Mortgage deed containing provision of instalment—Defaulted instalments 
bearing compound interest—Exigibility of entire amount—Subsequent 


interest nog agreed —Simple Interest, if allowable 
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invalid— Offspring, if legitimate—Effeot of acknowledgment, when esuch 
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. lawyer in course of his professional duties—Statements essential in the 
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: NOTES OF CASES. 


Master and servant—KEffect of lending a servant— Negligence on the 

‘part of the servani—Question of liability. 

This case came up before the Privy Council on appeal from a 
judgment of the Full Court of the Supreme Court of Nigeria. The 
facts are shortly these. Both parties are ship-owners and the plain- 
tifs appellants were in the habit of letting lighters to the defendants 
Respondents. In June 1925 the appellants let on hire to the res- 
pondents & lighter and there was no written agreement of ‘hiring. 
They however agreed that the lighter as is usual, should be manned 
by two lighter boys. . 

The respondents took the lighter on June 2 for the purpose of 
loading ground nuts on to their steamship ijnland and the mis- 
chance occurred upon the night of June 5. The lighter boys were 
out of the control of the appellants from the mément of the trans- 
fer and subject to the orders and under the control of the res- 
pondents, ,On the date*of occurrence the lighter was lying in the 
harbofr.of Lagos and on the same evening a strong ebb tide was 
running. .Both the labourers had forsaken the duties which they 
were bound to performand were not there on the barge. The result 
was that the barge, having parted her moorings, ran ashore and 

* broke up before she could be salved The accident however could 
have been averted if one of the lighter boys were there to catch a 
rope if thrown from the Rijnland, The appellants accordingly started 
„actions agairat' the respondents claiming the value of the lighter and 
certain incidental expenses a$ damages for negligence. The Divi- 
sion Courfheld that the boys were clearly under the contrpl of the’ 
respondents at the time of the accident'afd were accordingly their 
servants at “the time and the respondents were liable for their acts 
ang default On appeal the Full Court by a majority held that 
the respondents could not be made liable in a much as there was 
no finding that it was negligent on the part of the respondents rot 
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` to see that the lighter boys, or at any rate one of them remained on 
board the lighter | at o Against this decision the plaintiffs 
appealed, : 
Held (fer iinit, Haldane, Lord i Shaw and Lord 
Warrington of Clyfe) that when one person lends his servants to 
another for a particular employment the servant for any thing done 
in that partieular employment nfust'be dealt with as the servant 
of thé mih. to whom he is lent although he*remains the general 
servant of the persen who lent him. The question in every case 
would be in whose employment the man was at the time ‘when the 
acts complained of were done, in this sense, that by the employer 
is meant the person.who has a ob at the. moment to control the 
doing of the act. n i . . ° 
R. M. è 
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M. C. SaNcar& Speciflo Relief Act—Fifth Edition by S. C 
Sarkar, Calcutta: M. C. Sarkar and Sons, Price Rs. 6. 


This is a fifth edition of the late Rai Bahadur’ M. C. Barkar's 
book which has all glong been found very useful by lawyers. But it 
is more than a mere new edition which brings the case law down to 
date.. The work has-been thoroughly ovethauled and considerably 
increased in bulk, and we have no doubt that the prdfessign wil 
find it extremely helpful as a book of ready reference. 


`. The Specific Relief Act is one of those anomalous statutes of the * 
Indian legislature which brings togethér several dissociated eprovi- 
sions of substantive and adjective law classifiéd with "reference toa, 
loose category. Many ofits provisions can only be understood or admi- 
nistered by reference to ofher statutes; notably the Indian Contract 
Act antl at every stage it requires a "fair acquaintance with the gene- 
ral principles of the English law on the UN On any stienti- 
dic . classification of the Indian Code ,the proyisions of 
this act, would have to beea#signed some to de law of contract 
e some to. “the law of procedure and others to other «topics. It © 
is not, „surprising „therefore that the learned commerftator 
has. not “made any attempt to make a. Systematic, and scientific tr&at- 
ment of the > topics c of. the act, -but has, _gontented himself with a 


UU wx Ej "E c 
VoL. XLVIL} 2 U REVIEWS, B . gn 


bare interpietation of the words of the act with reference to the 


case law. But we. should have been happy tq find ample refe- 
gences to English cases, which have been rarely‘referrédto in which 
the principle of the law have beenso clearly stated and which 
have so often been referred to in Indian decisions. 

The Indian decisibns however have been exhaustively dealt with 
and there is no lack of fruitful'effort at a clear st&temen$ of principles 
in this edition. : ee 

The Transfer of Property Act by: AtuP Krishna Ray, B. A., 


B.L, Fifth Edition 1927: Published by M. C. Sarkar and Sons, ` 


Calcutta, Price Rs. 9. 

This deservedly popular handbook on the Transfer of Property 
Act has now run into the fifth edition. The general plan of the 
work remains the same but new cases and amendments of&he law 
have been incorporated in it. As is well-known, this work does not 
pretend to bean ambitious commentary but only a practitioner's 
hand book. As such it has been found very adequate by the pro- 
fessiof and this edition will surely be found to be as helpful as its 
predecessors. The appendices give some connected statutes and in 
this edition a few forms of déeds have been added. With regard to 
those last mentioned we should like to point out tqthe learned 
author that precedents unless they are very comprehensive and 
cover a multitude of contingencies are notin themselves very helpful. 
We should have preferred the precedents with full commentaries 
and a note on the principles for drawing deeds In the absencé of 
these we are not sure that (he scanty collection of precedents will 

.not occasionally misle&d people. 

The Suhject-noted manex of Cases, Vol, I—by R. Nara- e 
yanaswami Iyer, B.A., B. 1,: Published by the Madras Law Journal 
office, Mylapore, Madras, 1927. 


We must congratulate Mr. Iyer for this excellent Index of 


Cases that’ he has prepared. The publication in question shows 
considerable industry and the well-chosen catcbwords used to 
indicate the particular point „decided in a case are of considerable 
advantage to the busy practitionst. The book has been “carefully 
compiled and all the reports, authorised and urfauthorised noted, 
A book like thisp we have no doubt, will find ,a place ‘in 
every lawyer's library. © ms . . 
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THE LATE MR. RAM CHANDRA MAJUMDAR. 


Mr. Ram @handsa Majumdar is no more with us. He passed 
away all on a sudden or Saturday, the roth December 1927. £ 
After a brilliant academic career, Mr. Majumdar practised at 
Berhampur, District Murshidabad for a number of years where he 
° built a lucrative pfactice and tn 1904 he joined the Calcutta 
High *Cotrt. Well-versed in legal principles and possessed of 
strong common semse Mr. Majumdar soon made his mark on the 
» * profession and in'a short time came to be recognised as one of the 
* distinguished members of the Vakil bar. It was only in February 

last year that we congratulated him on his elevation to the Bench 

e. byt we never ‘knew at the time that his end was so near. . 


Weedeeply mourn his lossand offer our sincere condolence to the 
members of the bereaved family. 
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LETTERS PATENT AMENDING THE LETTERS PATENT 
CONSTITUTING THE HIGH COURT OF JUDICATUBE. 
AT FORT WILLIAM IN BENGAL, DATED : 
THE 9th DECEMBER 1227.* m 


George the Fifth, by the Grace of God, of Great Britain, Ireland 
and the British Dominions beyond the.Seas King, Defender of the 
Faith, Emperor of India. 

To all to whom,these Presents shall come, Greeting l 

Whereas Her late Majesty Queen victoria by Letters Patent 
under the Great Seal of the United Kingdom of Grgat Britain and 
Ireland bearing date at Westminister the fourteenth day of May in 


the year of,Our Lord One thousand eight:hundred and sixty-two. : 


did erect and establish at High Court of Judicature at Fort William 
in Bengal for the: panes Division of the Presidency of* Fort 
William. 

And whereas Mer late Majesty Queen Victoria by Letters 
Phtent under the Great Seal of the United Kingdom of Great 
Britain and Ireland bearing date at Westminister the twenty-eighth ' 


‘day of December in the year of Our Lord One thousand eight 


hündred and sixty-five did revoke the said Letters Patent bearing 
date the “fourteenth day of May in the year of Our Lord One 
thousand eight hundred and sixty-two but notwithstanding that 
revocation did continue the said High Court of ¿Judicature at Fort 
Wiliam'in Bengal? — . : 

And whereas by sectidh one hundred and six‘of the Government 
of Irflia Act it*was provided that Letters Patent establishing, or 
vesting jurisdiction powers or authórfty in, a High Court might be 
gmended by Us from time to time by further Letters Patent: — 

Andewhereas We by Letters Patent bearing date at Westminister 
the eleventh day of March in the year of Qur Lord Oné thousand * 


` * 
* The Calcutta Gazette, 19th January 1928, Part IA ep, 13. G . @ 


. * . 
. 


Recital of establish- 
ment of High Court. 


Recital of further 
Letters Patent, . 


. Recital of Govern- 
men of,India Act, 


Recital of Letters" 
Patent of 1919. 


* 
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. „nine hundred and nineteen did amend the said Letters Patent 
bearing date the twenty-eighth day of December in -the year of 
Our Lord One thousand eight hundred and sixty-five. 

Amendment of 1. Now know ye that we upon full consideration of the premi- 


Letters Patent of 
1865. ses and of Our special grace certain knowledgé and mere motion 
e'e ° have thought f further to amend’ and by these Presents do 
according}y fitrther amend the said Letters Patent'bearing date the 

twenty-eighth day of» December in the year of Our Lord One 

» thousand eight hundred and sixty-five in manner following, that is 


to say :— 


(a) For the 15th clause of the said Letters Patent the following 
e  clausé shall be substituted, namely :— 


Appeal dud uiia “re, And we do further ordain that an appeal shall lié. to the 
of the Court. said High Court of Judicature at Fort William in Bengal from the 
judgment (not being a judgment passed in the exercise of appellate 
e jurisdiction in respect of a decree or order made in the exercise of 

: z appellate: jurisdiction by a Court subject to the superintendence of * 
: the said High Court, and not being an order made in the exercise 


of revisional jurisdiction, and not being a sentence or order passed 
or made in theeexercisa of the power of superintendence under the 
provisions of section 107 of the Government of India Act. or in the 
' exercise of criminal jurisdiction) of one Judge of the said: High 
Court or one Judge of any Division Court, pursuant to section 108 
. of the Government of Ingia Act,and that nothwithstanding ánything 
hereinbefore provided an, appeal shall lie to the said High Court 
from a judgment of one Judge of the said High Court or one : Judge 
.ofany Division Court, pursuant to section ro8 af the Government 
of India Act made in the exercise of appellate jurisdiction in respéct 
of a decree or order made in the exercise of appellate’ jurisdiction by 
a- Court subject to the superintendence of the,said High Court; 
where the Judge who passed the jutlgment declares that the case is 
a fit one for appeal; but that the right of appeal from other 
judgments of Judges of the saiti High Court or of such’ Division 
Court shall be to Us, Our Heirs or Successors i in Our or Their 
Bee AB ras. Privy Council, as hereinafter provided ” 
f () In the*36th clause of the said Letters Patent for the words 
"then the opinion of the senior Judge shall prevail” the following 
" wards shall be substituted, namely :— ° 
N Rt dus i $ x “they shall state the point upon which they differ and the- case * 
k shall then be heard upon that point by one or mote of the other 
" $ Judges ànd the pointeshall be decided according te the opipion of 


e 
P e 

. . . . 
e ry m 
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the majority of the Judges who have heard the case including ee 
who first heard it." © > 
* a. And We do further ordain and declare that thes? Letters 
Patent shall be published in the Gaze//e of India and'shall have 
effect from the date ofssuch publication.* . 
' In Witness whereof We have caused these Qur Letters to: be 
made Patent. n d. 
Witness Ourself at Westminister the zin day of December in 
the year of Our Lord One thousand nine hundred and twenty-seven 
and in the eighteenth year of Our Reign. 
By Warrant under the King's Sign Manual. 


(Signed) SCHUSTER, 


* Gazette of India, 4th January, 1928. . 


.. NOTES OF CASES.. ° 


Documents in the form of receipis—Money payable by Bank on presen- 
tation of such a documeni—Such documents, if liable to stamp 
duty, 

The Midland Bank Limited issued documents to their 
customers inthe form of receipts for the payment by the Bank to 
the customer of sums ünder 27, and agreed with their customers 
that they would pay to persons presenting thesé documents to them 
signed by a customer the sums named therein and would debit the 
customer's account therewith,. It was the avowed intention of the 
Bank that the documents should be issued for the same purpose as 
cheques. - The purpose of the Bank evidently was to avoid the 
stamp duty on cheques. 

It was held by the kings Bench Dwision (ger Rowlatt, Jy- 
that the documents were bills of ‘exchange within the meaning 
of section 9 of the Stamp “Act, 189r, as “entitling ..... ee ANY 
person ...€..... to payment by any other person of ......, any suni 
of monéy” and were therefore liable to the duty. . 


Sec. ( (a) of the Indian Stamp Act in difining a Bill of exchange ` 


says :—“ Bill of exchange ......... and includes any other document 
entitling or purporting to entitle any person .«;....... to payment by 
any other person ef ......... any sum of money.” So, it is evident 
a documenteof the character issued by the Midland Bank Limit- 
. a 4 » . : 

. . 3 á e 


Jn 


Publication and 


commencement, 


[1927] 2 K.B. 465. 
Mae 
Midland 1 Bank Ltd. 


Inland Revenue 
Commissioners. 
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. ed is liable to stamp duty under Sch. 1-Art 23 of *the Indian 
. Stamp AR e. 


(192712 K.B. 475. Justices clerk , Jormeriy solicitor Jor one:of the ROTEER presence 


"The King objected to—OBjection upheld, 
Essex Justices A solicitor of, Colchester was clerk to the justices of the 


Baparie Porijai: * Tendring Division of Essex and Registrar of the * Haverhill 


* County Court of Essex, .He has his office at Colchester and 
Branch offices at Clacton-on-sea and Haverhill, His office at 
Clacton was managed by a clerk, He seldom attended his office at 
Clacton to look after his solicitor's business there except on the 
occasions when the Justices, held their Court at Clacton, A lady 
consulted the solicitor's clerk at the Clacton office about the pre- 
paration of a deed of separation from her husband and the clerk 
acted for the lady in the matter for sometime and the husband 

. 2. knew it, * The clerk ceased to act for the lady and another solicitor 

took up the matter. No mention of the matter was made by the 
clerk to his master except in his usual weekly report, Subsequen- 
tly at the" héaringe by the said justices of a summons for main- 
tenance by the lady against her husband, the solicitor acted as 
their clerk and the husband appeared in person. Tlie justices made 
an order in favour of the lady. 


J The husband oDtained arule msi from the King's Bench to 
remove the order of the justices on the ground that he was em- 
barassed before the justices by the feeling that theit clerk was 
adverse to him and that he was not aware åt the hearipg that he 

. could object to his so acting. The solicitor stated inan affidavit ° 
that when‘acting as clerk he had no knowledge that’ his firm acted 
for the wife and that he yas in no way adverse to the hus-, 
band. 


. Held, (fer Avory and Talbot JJ.) (i) that the applicant had a 
right to take objection to the presence of the solicitor as-¢lerk to 
the justices which would create in his mind the reasonable 
* impression that justice was not being done, * id 


(ii) that the applicant had not waived his right, to jake objec- 
_ @ tion by not having exertised it, since he did ‘not know thas he 


was entitled to it. * 


This case shows with what scrupulous care the English Judges ‘ 
é e måintain the doetrine that it -is of fundameatal importance that 
. . 


» y * 
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justice should not only be dene, but should manifestly and undoub- 


tedly seem to be done. e . 
` : 


Criminal Procedure Code, section. 146-—Magisirate's order —Settle- 
ment of disputed land with partly to grocedistt Such order 
if open to revision by High Court. 


on 


I. L. Ry Pat. 1. 


e 
Mussummat ‘Lachmi 
Tuer 


* One Musammat Bhagwat Kuer was in possession of some villages: Gajathar Prashad. 


On her death a dispute arose between a party of thikadars, 
claiming to be in possession by virtue of settlements made in their 
favour by the deceased owner and Musammat Lachmi Kuer. 
Thereupon proceedings under section 145 Criminal Procedure 
Code were drawn up and to those proceedings the. thikadars with 
whom the District Magistrate subsequently settled the villages were 
parties. The question then arose whether the order of the Magis- 
frate making such settlement was regular and legal. . 


Held, (per Das and James, JJ.) that ordinarily the High Court 
should not. lightly interfere "with orders that might be passed by 
by the District Magistrate for the management of- attached proper- 
ties under section 146 Criminal Procedure* Code and that the 
question, in this case was not one of want of jurisdiction but of the 
proper exercise of discretion by the District Magistrate and that in 
as much as the order of the Magistrate.offended against« an 
elementary rule founded orf the desire of the’ Courts to place the 

i parties to a proceediag upon a footing of’ absolute equality as he 


had reinstated a party to 145 proceeding while the estate Was, 


under attachment the order of the District Magistrate should be 
sét aside and the case remanded to him to take proper steps | 
according to law. 


Muhammadan marrige with ag" infidel or fireworshippef, whether 
void or invalid— Whether ofspring of such marriage legitimate 
SAY of acknowledgment oles m marriage was uncertain? 


On the death of one Amir aun Khan his second wife Bibi 
Etmrunissa and her children applied for Fegistration of their namag 
ander the’Land Registration Act. Objection having been taken 
by the children by his first wife who alleged that Bibi Kamrunissa 
and her children yere not the legitimate issues of Amir Hasan 


9 


L L, R. 7 Pat. 6. 


Ihsan Hasan Khan. 
Y. 
Panna Lal. 


ros 


E ae 
° . 
* 
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Khan the application was dismissed. Then followed a dtclaratory 
suit by the objector$,to establish their title in the Civil Court. The ` 
applicant 4nd her childsen also instituted civil suit in another dis" 
trict to have a similar declaration of their title, The Subordinate 
Judge before whom Bibi Kamrunissa and bes children instituted 
the suit decided: against them, Hence arose this second appeal 
before the High Court, E 


Held (ger Kulwani,Sahay & Ross, JJ.) that under the Mahome- 

‘dan Law, a Mahomedan male might contract a valid ‘marriage 
With a Mahomedan woman or with a Aifadia ie. a Christian ora 
Jewess, but not with an idolatress or fire-worshipper the marriage 
was not void (da/s/) but merely invalid (/asid) and that the issues 
of such marriage would not be illegitimate and that wher such mar- 
riage was uncertain any sort of acknowledgment would confer legiti- 
macy upon the offspring of the union. 
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NOTES OF CASES. ' 


' Criminal Procedure Code, Sec. 437—Discharge—Power to order fúr- 1.1.. Re 49 All. 845. 
Ü——ÓÀ— 


. ‘ther exquiry—Circumstances under which it should be exercised, Emperor 
© ' Atacertain place a zamindars party and a tenants’ party Rak: 
UM. fought with each other. The case for the zamindar was that ‘while CT e, 
`. šgme servants ofthe zamindar were taking some money from one . 
4 place to another they were waylaid by a number of tenants who " 


attàcked, them and robbed-them of their entire money. The 

Police sent them up under sections 147 and 315 I.P. C. The 
` tenants on their side filed a complaint against the da cündadt men 
under the same sections. The Magistrate before whom the trial 
took place found the zamindar' men guilty under sections 147 
and 324 I, P.C. and convicted them and discharged the tenahts " 
( who figured as accused. Ore appeal the ordef of discharge was set 
. ¢ aside “and further erquiry into the case was ordered. The 
`. "ease. that arose for decision in the High Court appeal was e 
i whether, the Sessioris Judge was justifiable in setting aside the 
e  orderof discharge and directing a further enquiry in the circums- ° 

- fances_ of the case. 


. Held.(fer Zgb«! Ahmad J.) thate the. powers given to Sessions 
a :ànd Magistrates under section 437 Criminal Procedure 
hoüld be sparingly and with great caution and circumspac- 
` tion Son Bred especidily in cases where the questions involved 
were mete matters of fact af'd that where the order of discharge 
` «was onefwhich could not be said to be either perverse or prima 
` facie ncotrect and when there was’ ifo suggestion that any fur- 
é "ther evidente was forthcoming, no fusther enquiy should bey 
directed’ under section 437 Criminal Procedure Code. 


8% 


$ 


e 
* * 


e 

. ' 

23 Nag, L. R. 168. Mortguge deed containing provision of instalmeht— Defaulté instal- 
M Asaram ments bearing compound interesi — Exigibility of entire amount— 


Dnanoba, Subsequent interest Aol agreed — Whether simple interest at ori 
ginal rate allowable. 


Dnanoba executed'a mortgage deed in favour of Asaram fora 

oe ° consideration eof Rs,” 4000. It wat arranged that the debt should 
bear infere$t at 14 as. per cent per annum and that the principal was 

. , to be repaid in annualsinstalments of Rs. 300 each and a final instal- 
. ' ment of Rs. 400. The interest accrued was to be paid with each 
* instalment. If there was default in payment of any instalment, 

that instalment was to bear compound interest at the rate of Rs, 1-8 

° percent. In default of three instalments the whole sum became 
exigible. No repayment as arranged was made and so a sjit followed. 

The District Judge allowed simple interest at r4 as. per cent per 

annum stipulated on the principal with 8as on the accu- 


128 "A . .- THE CALCUTTA LAW JOURNAL, [Vor XLVII. 





4 mulated sum of interest which had become due when the whole 
, sum became exigible, Not satisfied with this judgment the plaintiff 
À appealed. The point that arose for decision in second appeal related 
to the interest tat became payable after the whole sum became 

exigiblée. , 


Held ( per Maná 4. f. C.) that inasmuch as there was no 
express stipulation for compound interest except one such by way of 
penalty in case of. default, no compound interest would be awarded, 

T only simple interest'at the original rate could be awarded for the 
period after the whole sum became etigible. 


A LEGAL AID SOCIETY FOR CALCUTTA. 


* To * aot i 
The Editor, a 
. Calcutta Law Journal. " 5 
sire 07 e 
e Icravethe favour of a corner for the following few ne in 
e. #your Journal. . 

" There has been, since 1925, in existénce in ‘Bombay « 
: Society called the Bombay Legal Aid Society. The object 


°. e of the Society iseto undertake, promote and develop legal aid 


"E 
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work, to eficograge the formation of new legal. aid.organisations 
and to co-operate with the  judiciary, the bar, andeall organisa- 
tions interested’ in the administration of justice, sd as to 
make justice accessible to the poor and to Teduce the 
costs of litigation. «Any persen desirous ef engaging in any 
form of legal aid work is eligible for membership., Mr. N. M. 
Joshi, M. L. A., of the Servants of India-Society is the Presi- 
-dent and Mr, H. A. H. Payne, who is the, President of the 
Bombay Incorporated Law Society, is Vice-President of the 
Society. The" Society counts among its members Vakils, 
Solicitors, and Advocates besides laymen in sympathy with the 
movement, Í 


The Society gives free legal advice and assigns from gmong 
its members Vakil, Attorney or Advocate to conduct litigation 
free of charge in those cases in which it is satisfied that the 
applicant is too poor to pay for such assistance and that he' has 
a case «worthy of support. The applicant has to pay ‘only the 
Court costs and ‘out-of-pocket expenses. If the applicant is too 
poor to pay,even the Court ‘costs, the Society advises and assists 
him in seeking relief in forma pauperis. The "Reports of the 
Society show numerous instances in whic but" for the legal 
aid given by the Society, the litigant would have been prevented 
from obtaining justice, The authorities in the local High Court, 
Small Causes Court and the Magistrate’s Courts appreciate the 
services which the Society by its members'is able to render in 
securing justice for the poor and have pbrmitted boards con- 


' faining information about the Society to be put up in their 


respectivp Courts, ahd whenever deserving cases come to the 
notice of the presiding officers, they are made over to the 
Society. Sir Norman Macleod, the late Chief Justice of the Bom- 
bay High Court, who had an opportunity to watch the work of 
the Society, has contributed an appreciative article on the 
Society and its work in the current number of the Bombay Law 
Journal. . . . 

T beg respectfully to urge upon your readers the necessity 
of starting legal aid work on an organished scale in your city. K 
is always an advantage to have £ tonstituted and * recognised 
Society te which 4 poor man can have recourse and which, if hee 
carf'establish his claim to relief, will advise him and if necessary ® 
pfocure the proper representation of his case beforea “Fudge or 
a Magistrate. Ina large city like yours there must be wide 
scope for guch a Sooiety without in any way trenching upon the 
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work done.by lawyers in the ordinary course of their business for 
remuneratioh. $n " : 

The formation of å Legal Aid Society in this great city con- 
cerns the whole profession and I trust that there may be found 
members willing to’ interest themselves in the movement and take 
early steps, to form a Society there." I shall be glad to furnish any 
further information about the Bombay Society, its constitution, 
procedure and wark to any of your readers on his writing to me 


for the same. . 
Yours truly, 
Nayan H. Pandia, M. A. LL. By 
8th February r928. Solicitor & Honorary Secretary, 
No. rro Medows Street, The Bombay Legal Aid Soctety, 
F®rt Bombay. Bombay. ^ 
. e . 
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a disc ° 
LETTERS OF CREDIT. "A 


Of all the recent decisions none affects the interests of bankers 


and merchants so closely as the judgment of the Privy Cóuncil in * 


M. A, Sassoon and Sons Ld. v. International Bankin% Corporation 
delivered in May last. [(1927) 54 I. A 317; 46 C. L. J. 6r). The 


importance of the case arises from the fact that jt lays down - 


„clearly the principle that a Letter of Credit under which drafts 


are drawn and discounted by a bank other than the bank 
which issued the credit, confers a night of action on the former 
against the latter, if it chooses to exercise it, but imposes no 
duty whatever on the discounting bank so as*to modify its ordi- 
nary right of recourse against the drawers of the bills ( p. 336 ). 
THroughout the gamut of earlier decisions on Letters of Credit, 
one would have searched in vain for this principle. 

"The salient facts of the case wefe shortly these: Messrs, 


Sassoons agreed to sell to G. K. & Co. of London 75 bales’ 


of ‘Hessian cloth to be shipped between July—September 1923 ; 
“sellers to reimburse themselves by drawing drafts on the buyers 
fór the price of the goods at go days’ sight against “a confirmed 
bank credit”. Pursuant to this contract, the buyers opened a Letter 


‘of Credit with the Eastern Bank, London, in favour of the 


sellers, The Calcutta Howse of the bank advised the sellers 


' accordingly. In this letter they intimated (iw/era/ía) that their 
London Office had received a Lefter of Agreement No. 237 from: 


the buyers and that the "bills drawn under the Letter of Credit 
together with the relative documents should be sent to them 


, and then added “ we have plgasure in informing you thaf we are 


prepared at our option to make "advances against and/or negotiate 

any: .Bill or Bills drawn in compliance with the terms oF this 

letter.” i . 
It is important to note the following facts : 


i . E . y e 
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* Nd 
' This Letter of Advice was on one of ub bank's printed 
ee and was partly printed and partly transcribed, 
2. The followirig prifted. words namely “it being under- 
stood that this is not a confitmed bank credit and: “you are’ in 
no way released from the ordinary liability ot drawers? were 


deleted and the following ‘words added in type-cript “Please 


‘pote that this authogty is a*confirmed credit", ` 
«3. This letter of Advice was not accompanied. by a copy 
f the Letter of Agreemeni No. 237 although as a matter of 


e fact practically all the terms thereof including the direction “to 
handover the bills with the relative documents to the Eastern ` 


"Bank were embodied in it, 


e 4. ‘This Letter of Advice speaks dis of " negotiating" bills 
drawn. by Sagsoons on G. K. & Co: “ &/or making. advances 
against them at our option”, It nowhere states that the bank 
, would be. ultimately liable to honour the drafts if the terms 
of the letter were complied with. 


5. The goods- were to be shipped between n and Septem" 
ber and not in one lot. 

The goods were shipped i in different lots and “ D/A ” bills wete 
drawn by Sassoons°on the buyers against the price of these goods 
and:discountéd with local banks, among them the International. 
Bank, and accepted by the buyers in London. On the face-of the 
bills it appeared that they were drawn "under L/Agreement No. 


* 237-7. "en per advice dàjed 18-65-23.” he buyers haying 


become bankrupt before maturity of the bills, they were dishonour- 


éd. Thereupon the banks called upon Sassoons to meet „the, , 
. draftf who retired some but subsequently under .légal advice: 


repudiated liability on others. The International Bank thereupoh 
instituted a suit and obtained a decree. The defence was UN 
as follows : 


I. The drafts were dawn under the Letter of Credit the 2s 


.of which under the two alterations. made therein ‘as aforesaid, was i 


to extingħish the liability of the drawers ard to make the issuing 
bank ultimately liable for payment of the edrafts ; so that the 
discounting bank took them without recourse to the drawers. è 


. 2, The discounting bank had *cánstructive notice of the terms * 


of the Letter of Credit and inasquch asit handed over the doch- 

e jnents fo the buyers on acceptance of the drafts, instead of to the’ 
bank issuing thé credit, in contravention of the terms of the 
letter, it thereby impaired the rights of the drawers to proceed 
. € * . . 
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_againist the issuing | bank and the drawers were thereupon’ released 

from their liability td the discouhting- ‘bank. Cog 


It-will be noticed: that these twb defences, are contradictory ; 
‘the latter premising liability of the drawers whereas the former dény- 
ing such liability and could be advanced only as alternative pleas, 

Both the defences were wholly unsound and untenable. It 
was argued that thé cumulative effett of éhe two ‘alteration in” . 
the Letter’ of Advice mentioned above, was to make the issuing 
bank liable to meet the drafts amg to release the defendagts 

"from their liability gua drawers, To begin with, this argument 
- is opposed to well established canons of interpretatio. When 
a contract is partly in writing and partly in print and certain 
printed words are deleted and there is no ambigyity in the 
Gontract.the deletéd words even though they, be legible must 
be completely ignored in construing the contract;  (Mam- 
chester Ship Canal Co. v. Horlock (1914) 1 Ch. 453, 458) In 
the next place a Letter of Credit from its very essence is in 
the nature of a security for re-imburseinent of” the price of goods 
- and thé incidental expenses incurred in exporting them to the 
» foreign buyer, This security will of ceurse vary with the terms 
ef the letter, which in their turn depend, on several considera- 
tions':—the relation between the séller and the buyer, the finan- 
. cial position of the buyer, the facilities at the disposal of the 
seller for purchase of commodities, etc. There are occàsions when 
the seller being satisfied with the financial stability of the foreign 
buyer-arid being-dtsirous only of having liquid cash at his dispodal, 
, would be satisfied with facilities for recovering within a short time 
“the amount he has locked up in the purchase of. goods for his 


"buyer. "In'/such a case a Letter of Credit whereby the bank 


undertakes to “negotiate the drafts &/or to make advances + 
“against them” would meet his purpose. A Letter of Credit in 
. these terms would not bind the i issuing bank to honor the drafts 
if not paid by the buyer: (Chandan Mull Bengutey v. National 
Bank, 51 Cal 43, 58). Hence an exporter who stipulates with a 
foreign buyer for payments to be secured by '"a confirmed ban- 
ker’s credit” will be grievously disappointed if he accepts a Letter 
e of Creditegiving an undertaking to "negotiate" drafts only and 
then finds the issuing bank répudiating liability to.retire the drafts 
* ofi dishounor by the foreign buyer. He must be careful to seo that 
the letter contains an unequivocal undertaking on the part of the 
bank: to honor the drafts, The term. “ negotiatton" has a definite 
meaning. assigned to it by the usage of trade and law merchant 
: . . . M 
: " 2 
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and the party deibtiadiur the drafts has. a legal right to fall 
back on the drawer of the drafts and all prior 'endorsées. in case’ 
of dishonour by the. acceptor*(Ser. 30 of the Negotiable Instru- 
ments Act) unless the drawer has contracted himself out of this: 
liability, (Sec. 37) Can. it then be said that because drafts are 
drawn under, a Letter of Credit which is “‘a confirmed credit" 

. ‘therefore the drawer's Mability*is extinguished ‘and the party nego- 
tiating the drafts takes them without -recourse to the drawer? .To 
angwer this question it is necegsary to have a very clear idea of 
what “ a Confirmed Letter of Credit" is. Where credit is granted ` 
in respect ofa transaction which is to be performed by instal- . 
ments-as for example in the case under consideration, where the 
goeds had to'be shipped in lots within the course of three months, 
the Letter of Credit is in the nature of a continuing guarantee 
which in the absence ofa contract to the contrary can be revok- 
ed at any time between the completion of any one shipment 
and before a Subsequent shipment is put.in train (Sec. r3o 
Indian Contract Act.) In such circumstances it is absolutely . 
imperative that the seller who wishes to protect his interest: until . 
the whole series of transactions is completed -should’ have some, 
guarantee that the Letter of Credit will not be withdrawn until the 
very last instalment has béen sifipped. This guarantee is furnished 
by. making the credit “ confirmed and irrevocable” : (Urquhart 
Lindsay & Co. v. Eastern Bank Ld. (1921) 1 K. B. 318) 
According te. decisions the. use of. either of these two words 
“ &onfirmed" or “irrevocable?” Would be sufficient : ( Panomtsos v. 
Raymond Hadley Corporation of New York (1917) a KB. 473 C.A.) 
but as. there . has been some controversy among merchants and'  .- 
bankefs as to the exact import of “ confirmed credits" and ‘whether 

. such credits could be subsequently cancelled, both these words : 
are used together, ex abumdanti cautela, to put the matter beyond - E 
the shadow of a doubt (See Banker's Credit by W. E.-Spalding, - 
1921 Edn. pp. 63-68). A ‘‘ confirmed credit" however does not 
extinguish the liability of the drawe[s which remains unaffected 
whether the credit” be confirmed or otherwise (Banker's. Credits pp, 
58-59.) When the seller on obtaining such a “sconfirmed credit” 
ships the goods and negotiates the bills, it may be that the , 
discounting bank is induced to purclage them because they are . 
backed up by the credit but the bills themselves and the bills e 
alene, corftitute the contract between the discounting bank and the 
seller ¢ the Letter‘of Credit being only an additional security, In 
order to extinguish the drawer's liability there must bg some 

. 9 ? . . x 
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contract to tle contrary, Now in no form of ‘Letters of Credit, 
even where the credit makes the issuing bank ultimately liabje 
to meet the drafts, is there anything whith modifies the drawer’s 
liability ; nor are there any words which can "be construed as an 
agreement on the part of the discounting bank to take the drafts 
without receurse to the drawer.. Mere deletion of the words “you are 


in no way released from.the liability o£ drawgrs" does not and eam, 


not mean that the drawer is in effect released fzom. such liability. 

The effect.of a Letter of Credit which guarantees payment of the 
"drafts, is asif the issuing bank had “backed” the seller's bills. 
.Inthe case we are considering the Letter of Credit .did not 
even go soar, It gave to the beneficiary i.e. Sassoons facilities 
only for negotiation and the moment they discounted the bills 
with other banks they lost all rights under the credit to the 
extent of the amount of the bills. t 

Let us now pass on to consider the second defence, All that 
the International Bank had before them when. discounting 
Sassons’ bills was the Letter of Advice of the 18th June 1923. 
.The Letter of Agreement ofthe 3oth of May 1923 was never 
before © them. It, was produced for the first time at the 
héaring ofthe action. It was argued by the defence that inas- 
much asthe bills were on the faee ofthem drawn under the 
Letter of Agreement and the Letter of Advice and the fact of 
‘the ‘ negotiation had been endorsed on the back of the Létter 
of Advice, the bank should be taken to have entergd into the 
transaction with nptice of the existence ofa “ confirmed credit" 
and if they failed to make themselves acquainted with the precise 
terms thereof before entering into the transaction that was their 
own affair (p. 335). Let us consider the effect‘of this endorsement 
' on the. bills. 

As regards shat part of the endorsement on the bill 
which referred to the Letter of Agreement No, 237, we cannot do 
“better than quote what was very lucidly and tersely said by one 
of their Lordships of this Court on appeal, It was ‘ not a docu- 
ment which, a negotiating bank in ordinary circumstances: would 
ever see or be any thè better for seejng.” The rights of the 
negotiating bank and the drawers against the bank issuing the 
the credit “depended not upgn what the drzwees authorised that 
dank to do but upon what it actually did, that is upon the 
letter..... which was to be produced to every bank nggotiati 
bilis under the credit". It follows that the liability of the draw- 
ers could. not possibly be modified in any way by this letter, 

E . . . E . 


T ; : 
"495 .'pHR'CALCUTTA LAW JOURNAL, — "4[V OLXLNIL . 

i Dët ds next: cónsider the effect -of the. referencd to the: Létter 
or ‘Advice; Tt'may be that .the Eastern: :Bauk^Londoh on ireceipt 
of: thes: letter of :3oth May: from the . buyers simply. wired instruc- 
tions to their Caleutta Husa to dvise.the shippers in.terms which. 
wére embodied. in’ this "Letter of Advice ; though'their Lordships 


of.the.Privy Council seem.’to think that the Eastern Bank; London 


* must have put .in writigg the precise terms ef their undertaking and 
liability (p.327). «If there was such-a document it ` was at-no stage of 
thë action’ produced. Presumigg that there was none, then the 


Letter of Advice would itself be the Letter of Credit but to aigue” 
that the Letter.of Advice is in all cases constructive notice of ‘the . 


Istter of Creditand that it was the bank's duty before ‘negotia- 
tign to-have. apprised. itself of' the precise terms ‘of such.-credit 
(s&exp. 325): is contrary to legal principles. Every - principle of 
law however well founded on.reason can be pushed: to’ absurd 
lengtlis. and’ itisthe duty of the courts to confine: all principles 
within:their proper limits, if. judicial . pronóüncements aré “to 
stand with the reason of mankind whén they are debated ‘dbroad.” 
Similarly with the doctrine of constructive ‘notice, “It is an-equit: , 
able doctrine which is not applicable either to. negotiable instru, 
ments asin the‘ case. before us or: to commercial transactions. 
And “there is a.véry.gdod®reason for that. Lindley'L.-J. (afterwards 
Lord-Lindley) says in Manchester Trust v. Furness [ (1895) 2 ` Q.B. 
539(545)-] “as -regards the extention of the equitable: doctrine’ of 
coüstrüctive;notice to commercial transactions. the courts "have 
Alays:set their’ faces ‘resolutely ' against it. .....e In-  Gedling with 
esíates:in land, title is everythings and it can be leisurely: investigat- 


etl; ‘in commercial transactions possession is everything and’ there' 


is noe fime to investigate :title and: if we were to. ‘extend the’ 


, doctrine of constructive notice to commercial transactions Ive ^ 


 ihould* "be doing infinite Euch and paralyzing the trade of the: 
country.” MEC E 

"The memorandum on the bed of the Letter of Advice servea 
to identify the bill with” the: Letter ‘of Credit and' to`- -show to 
what extent *the beneficiary - ‘has availed himself’ of the credit’ but 
_ it does not affect the operation of the bill^in any way : : (Britt v. 
Crick. ' (1836) i M. and W.-*232). In othér words the, , Hiertoran- e 
dum -in no' way, affects the’ liability af 4he drawer ` ah remains 
the sámę as though there ` ‘had -been no such ` éndorsement.--. -Ite 
igóbly- when the discounting ‘bank turns to the issuing: bank for 
rélief:that it becombs its duty to apprise itself of thé ° terms’ of. the’ 
os eel “So long as the iih bank is’ “eongenit’ to 


*. 
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pese its: remedy onthe bills themselves no question of constrat- 
‘tive notice of the terms of the Letter of [ Credit can arise, If wt be’ 
contendéd that under the Letter of "Agreement which the discount- 
ing bank had'in fact seen, the documents had .to be handed to the 
issüing.bank, the reply is that it was optional for the discounting 
bünk to take advantage of the Letter of Advice or to ignore 
it. It was merély an additional security they were getting from * e 
the drawers in addition to the primary security namely the bills, 
As they wére not bound to act on the Éefter of Advice there was noe 
legal duty caston them to carry out its terms and therefore there * 
could be ho negligence on their part. If the drawers intended. 
that. the discounting bank should only look to the issuing bank 
for payinent in cáse of dishonour of the bills by the büyers they* 
Shobld have contracted: with the discounting bank «o that effect 
éither by drawing the bills “ without recourse" or should have 
expresslyjinstructed the bank at the time of selling the bills that 
they wouli not be responsible for payment unless the bills and 
* relative documents, were handed to the issuing bank. From no aspect 
of the case could the drawers escape from their liability. 
- To sum up . 

E, The rights and obligations under a Letter of Credit dapada 

on its tetms and it must be construed like any other document. 
.A “confirmed credit does not in any way affect the 

lability of the drawer. 

3: A Letter of Credit confers on,*the discounting bank upon, » 
strict compliance with its terms a Tight to proceed against the 
" issüng bank independently of its rights under the bill. 


4. In the-absence of a contract to the contrarya Lett$r of 
Crédit imposes no légal duty on the discounting bank and therefore 
: _thére can be no question of negligence in not carrying out. its 

g A letter advising the “opening of a credit or the endorse- 
' ment on the bill referring to the Letter of Credit is not construc- 


tive, notice of its terms, E: » 
e . N, R. Mehta. 
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e THE LATE LORD SINHA. 
In the sudden death of the Right Honourable Sir Satyendra 
Prasanna Sinha, First Baron,of Raipur, at Berhampore on the 
. night of March 4th last, India has lost one of her most outstand- 
* * ing personalities. Born on March 24th, 1863, Lord Sinha was the 
youngest of four brothers, His father was first a Munsiff under 
the East India Company abd later a Sudder Amin. Sinha lost 
“his father while yet an infant, He received his early education 
in the Birbhum Government Zilla School and he passed with credit 
the Entrance Examination in 1877.: He then joined the Presi- 
tency College, Calcutta and he got through the First Examination 
in Arts in 187@in the First Division. The next year he was married 
and the event which followed proved the turning point:of his career.’ 
A few thousand rupees were in deposit with a certain. European 
Firm in Calcutta,at the credit of his father. Mr. Sinha and his 
. elder brother (now Major Sinha) who were both: then studying ' 
in Calcutta came by that sum and forthwith utilized it in* making 
preparations for proceedinb to England to finish theit respective 
studies there, _ Prejudicp against foreign travel had still then a firm 
grip over the society and sothe brothers had to carry out the 
preliminary arrangements for setting out as ‘secretly as possible. 
Arriving in England in 1881, Mr. Sinha as he then was took : to 
. his law studies quite serioufly. He joined the Lincoln's Inn and 
before long he afforded proofs „of what stuff he was made of,. He 
picked up a sound knowledge ‘of Latin so essentidl inthose days 
for advanced law studies and attained high proficiency in Roman. 
Law. He secured scholarships in Roman law, Jurisprudence, Cons» 
e un law and International law. He  obtgined, also the Lin- . 
In’s Inn Scholarship of £ roo tenable for 3 years. His unique j 
success in .the preliminary law examinations relieved him from 
appearing at the Bar Final Examination—an event noticeable in this 
unique cayeer. „Having most usefully utilized his stay in England 
in learning other European languages and forming * acquaintarice 
with some distinguished Englishmen of those times, he was called 
to the Bar in :886 and finished his education abroad" by travel 
ing extensively on the Continent, 
On , return to India in r886 Mr. Sinha got himself enrolled 
*m the Calcutta High Court. He was barely then 23 years old. 
In ‘his case too there was ‘the usual waiting for eight long 


gears before he could attain even a fair measure of success in the 
*. " . . *. è 
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Von, xim THE LATE LORD SINHA, , l n a3 
petition and ie ,in his charming style has himself given üs 
the story of early professional struggle jh his article * My First" 
Brief" ' Eminent counsel like Paul, Woodroffe Pugh, Jackson, 
Phillips, Allen, W. C. Bonnerjee, T. Palit and: R. Mitter were then 
shining on the legal firmament in the High. Court and soit took 
considerable time for Mr. Sinha to make any impression. During 


this time he took up an appointment as a Professor | oflaw inthe * * 


City College and men like Sir Asutosh Mookerjee were among his 
pupils there, His penetrating intelléet, quick grasp combined 
with his industry and deep study of law soon brought him to the* 
front. By 1894 he had fairly set himself up in practice and within 
the next five years he had come to occupy a pre-eminent position 
at the Bar. Soon he was engaged in almost every important cas 
and achieved a position in the profession when he®xtorted admi- 
‘ration from his opponents and respect and confidence of the Bench. 
Itis no wonder therefore that he was appointed by the Govern- 
ment of India in 1903 as the first Indian Standing Counsel which 
office he held with rare credit and distinction. - Three years later , 
he was fppointed as Acting Advocate General andin 1908 he was: 
thade permanent in that office the first"time thatan Indian had 
been chosen for that post. By this time hg had become the undis- 
puted leader of the Bar and his sociability, amiable disposition 
and fine temper called him to occupy a high social position in both 
the Indian and European Society of Calcutta. : 

"In 1895 when Mr, Sinha was bargly 33 years old he took part « 
in the deliberations of the Congress, which was held in Calcutta 
and moved a resolution recording the opinion of the Congress that 
- it was desirable that in future no Indian Prince or Chief shéujd be 
‘deposed on the ground of mal-administration or misconduct until 
the fact of such :mal-administration or misconduct should have been 
‘established to the satisfaction of a public tribunal which shall 
command the confidence afike of Government and ofthe Indian 
Princes and Chiefs. . 

Honours from: his eountrymén ; and distinctions from the Govern- 
ment followed him in life thick and fast. He was the first Indian 
who was appointed "meinber of the Viceroy's Executive Council i in 
"1994. ‘He was ‘created a Kpight in 1914. Inetgts5 he was elected 
the President of the Indian National Congress held fh Bombay and 
as such cfaimed the demand of Indians to govern their own country 
as'a matter of right and not either asa concessien or reward of 
loyalty. He also pressed hard for military training of Indians, 
In 19t7 “he was appointed a, Representative for India for, the 
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e © was the first Indian Governor of a Province i. e. of Behgr and Orissa 
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ngperial War eet and was admitted td E honour -of -the 
Freetlom of the City of Légdon, He was made a member of the 
Imperial War Cabinet in-1918-and elicited uniform admiration 
from the Premiers with whom he worked in -that Assembly. In 
the same year he was made 4 King’s Counsel. Laterin 1919-20 
he. was appointed an Under Secretary qf State for India, He 


(December 1919-20). In 1919 ‘he was made a Peer of the realm 
and wag sworn in as a MembNrof the Privy Counciland a K..C. S. d. 
‘in 1921. Asa member of the Judicial Committee of the ‘Privy 
Council Lord Sinha was lately doing useful and solid work and truly 
his colleague Lord Shaw has lamented his death. as a loss to -Indian 
Jurisprudence. 

Lord Sinha Was always a man of peace, an 6solitioniak Add a 
progressionist, He believed ia the meeting of the West and the 
East. .He believed in the Empire "in which Englishmen and 
Indians would be.fellow citizens of common and splendid heritage, 


. all of us bringing our special talents to bear co-operatively for the 


common good of the whole.” He was always characterised by firm 
attitude and tactful deliberations and watchful of private. rights. 
In private life he was warkeg by sweetness of temper and trans- 
parent honesty and was easily the most prominent and popular 
figure every where. In his death his country has lost a sincere ' 
patriot and a talented builder and administrator and the Empire 
«a most potent influence dg the side of' peace and ordered 
progress. è : 

Lord Sinha's last advice to some members of the legal -profeg- 
sion who sought his guidance in the struggles of professional life . 
was characteristic. He is reported to have said, "My young friends 
Iknow the prescription. But I doubt if any ghemist can dispenpe 
it. It is cool-headed common sense.” 


Reference i is Court. 


Appreciative” references to the work -and career of the late 
Lord Sinha were made by Bench and Bar at ‘the High Court on 
Wednesddy, the 7th March r928 when. all the Judges assembled 
in the Chief fustice’s Court room. * 


Sir Brajendra- Lal Mitier, Advocate General said :—It ls my | aid 
uy, to bring to your lordships’ notice the death of Lord Sinhd of 
Raipur. He died suddenly in the early hours of the 5th March at the 
age gf 64. Lord Sinha was a most brilliant Advocate of this Court 
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within living memory: , By sheer dint of merit he rose from an abs- 
cure position without any special advaiitages in the way of wéalth 
or patronage to be the undisputed leader of the Calcutta Bar. The 
call of duty took him «o other spheres of activity, and whatever posi- 
tion he-was called upon to occupy he filled it with dignity and 
distinction, It was a. canèr .of unintegrupted success, due to his . 
valuable endgwments—physical health, power of work, a clean and 9 
powerful intellect, a gift of ready and direct speech, and, ae 
all, commonsense, courage, and honésfy. 
. Whe public career of Lord Sinha is well-known to all. One stu 
feature is that he was almost always the first Indian to hold the high 
position he did. He was the first Indian Advocate-General of Ben- 

gal, the first Indian member of the Viceroy's Executive Council, thé 
firsiIndian King's Counsel, the first Indian Under-Secretary of State, 
the first Indian member of the English Peerage, the first Indian 
Governor of a Province. A man of innate modesty, he never 
songht any of these positions. . They came to him, and the man 
was always greater than the position he held. He never cared for, 
popular*applause, but found satisfaction in the selfless and unosten- 
fatlous discharge of duty. His life was rith in service to his at 
and the Empire. 


et. ° 

At the Bar, Lord Sinha had his early struggles and iene 
ments, For a time he eked out his precarious income by teaching 
law in the City College. But talent like his could not Jong remain 
unappreciated. Hgsoon came to «be known as a sound lawyer’ 
and powerful gdvocate—incisive in .cross-examination and lucid and 
forceful in argument, He was uniformly fair to the Court and to 
' his opportent, and he commanded the confidence and esteet of the 
"Bench, the Bar, and the litigant public in an unstinted measure, 

He was called to the Bar in 1886. In 1903 he was appointed ° 
' Standing Counsel, and four years later Advocate-General. In rgog, 
‘he was appointed Law Member of the Viceroy’s Executive Council. 
He was knighted in.rgr4. He reverted to the Bar, and from rgx5-17 
he was again the Adyocate-General. The year rgrq was the 
turning point in his,caréer, for after that, he never came back to 
the Bar, which brought him fame and fortune. In that year he 
was selected to represent tha Government of India in the Imperial 
War Conference, along] with the Maharaja of Bikanir, and 
Lord Meston. In 1918 he wag madea King's Counsq] and in 
-the same ‘year he was made a member of the Imperial War 
Cabinet. In 1919, he was sworn'in as a member ofthe "Privy 
Council And made a Peer of the Realm, In 1919-20he wase Un- 
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sarees of State for India, and in that, capacity piloted ilie 
. ' the Government of India Act through the "House of Lords, In 
1920, he was appeinted Goverdor of Bihar and Orissa, which 
position he had to give up at the end of rgzr on the ground of. 
health, In 1921 he was decorated with the insignia of K. C. S. I. . 


e =, Any subject of His Majesty may well be proud of such a record, 
* and it is to the credit ‘of Lord Sinha and the honour of India that 
he adorned every position which he occupied. 


e Prior to rgrs, Lord Sinha had not taken much active part in 

. politicss In that year, he was prevailed upon to preside over the 
Indian National Congress, His presidential address was a momeri- 
tpus pronouncement, It is no secret now that the famous declara- 
tion of policy made by Parliament on August 20, 1917 was the out- 
come of that address, In those days the ideal of the Congress was 
self-Government within the Empire. Lord Sinha never forsook his 
faith in the connection of India with England. He always hada 
long and clear vision of India’s future and his faith grew in inten: . 

° * sity with the passage of years, i 


For a few years after 1921, Lord Sinha spent his time mostly’ in 
study and travel. He gained a varied and unique experience of men 
and affairs. With the restoration of his health, we had ‘in Lord 
Sinha a man rich in knowledge, ripe in judgment, and wise in coun; 
sel. He came to be regarded as a valuable Imperial asset. 


. Two yedrs ago, Lord Sinha, was given a seat in the Judicial 

Committee which the aged Lord Parmoor réadily vacated in his 

favour. Lord Sinha was delighted to go back to his first love, the 

Law, aad soon made himself at home in the Privy Council, where 

he enjoyed the confidence and esteem; of his colleagues and ‘the. 
° Bar, . 

In his varied career, Lord Sinha made many friends in India - 
and in England. Indeed, he had a talent for making and keeping- 
friends, His frank and open nature was singularly loveable, His . 
courtesy, reasonableness and fairness disarmed opposition, and his 
sincere and ardént patriotism commanded respect.’ If he was 
great as a lawyer, administrator, and statesman,"he was greater as a 
man, He'was the robust manly character of a cultuted *gentleman* 
in which the best qualities of the Efst and the West were v happily * 
mee . 


^I had the good.fortune of knowing Lord Sinha intimately, ad 
I know that whatever might have been the scene of -his activity or 
tturgphs, his heart was always in the Calcutta High Courts” 1n fact 
kd * . 
3 * e. * 2 ; 
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the. last afternoon - he spent in Calcütta he came to meet the 
members of the Bar at the Bar Library, * He,has left many friends 
at the “bar to whom his death is 4 great personal loss, They will 
cherish many intimate and personal acts of kindness at his hands, 
We had vice to the country. Sudden death has cut off an excep- 
tional career, His memory will live long i inthe Calcutta Bar and 


Calcutta High Court, . ° 


Mr. Jogesh Chandra Roy, President of the Vakil’s Association, 
remarked that Lord Sinha's life illuftrated that a subject of tht 
British Empire, whatever be his nationality and creed, mighf 
attain, by devotion to duty, hard work, and honesty of purpose, the 
highest position open to a subject in the Empire. : 

. Sir Devaprasad Sarbhadicary on behalf of the Incorporated Law 
Society, observed that in all his activities, even in"the worst days 
ofhis struggles, Lord Sinha never stooped to anything low, either 
in the profession or outside. Whatever his other distinctions and 
eminence might have been, in the history of the country Lord 
„Sinha . would be remembered as one who not only piloted the» 
Reforms méasures , successfully ' in the House of Lords, but was 
‘primarily responsible for them. 


The Chief Justice in reply said :—*The "Judges join in the just 
and sincere tribute which you have paid to the memory of Lord 
Sinha. His sudden death has come asa blow to us all and we 
are glad to think that so fitting ap expression has been given to 
the sorrow whicheoppresses us afd to the admiration which wè 
have always had for Lord Sinha's noble character and career, 


. ‘He wil be mourned in England and in every part qf India, 
. but nowhere more sincerely than in this Court, which was for 
. many years the scene of his life's work—the place in which he . 
- . first achieved a reputation by his learning and ability. Great and 
. manifold were the tasks which fell to him as life went on and as 
his work and worth were more and more appreciated, the call of 
duty took him far afield, but these Courts and his old profession 
were alwayg near his, heart.. No man had nore "friends, It 
was easy to see ks one talked with Him that the years spent in 
* these Courts vere among the happiest of his life. Though he was 
statesman, administrator, nfi judge, we here will always treasure 

*his memory as a great representative of the Calcutta Bar, » 


* Iwill not recount once more the high positions to which he wis 
called. Among them were two in which he took special pridb and 
worked'e with the keenest pleasure—I mean as the Advgcate- 
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_ General ‘of Bengal and as a thember of the Judicial Committee of 
.thé Privy Council In thtge offices he displayed: nó: ordinary 
éóthpeténce : he loved his work and was servirig his country with 
his'own special talents, To him law was no dreary or acddemit 
wibjéct. He was a skilled advocate as well as a sound lawyer. 
. He could perietrate—none more réadily—behind empty generalities, 
* *behind questions of. mre form. He could shed the irrelevant arid 
keep the unesséntial in its proper place. 7 
* As ap advocate, he always "presented to the Court a carefully 
feasoned and well-planned statement of his client's case, and when 
im the fulness of time and after other spheres of work had claimed 
him, he returned to the Law as a Judge, the same essential fairness 
o¥ mind and soundness of jadgment were manifested in his judg- 
ment. His time in the Judicial Committee was all too short, but 
he had already come to be regarded as a source of great strength 
to the Highest Tribunal of the Empire. He wasa mine of infor- 
mation upon all matters which touched the interests of his country, 
„and no one was better qualified to shed light upon the dark places 
of Indian customs and. conditions when these came before the’ 
Privy Council, ? sl wt 
To-day, however, is ig not so much of his career or even of his 
talents that we are mindful. Our soriow at hid deat takés on a 
sharper edge, as we recall his kiridliness and’ simplicity, his char- 
ming courtesy, his genius for friendship, his openness and frahknesà 
of spirit, His was ever a cheerful and a friendly nature ; of such 
though the loss is always heavy, the memory is ‘ever green. — 
We' would express our great sympathy with hif widow add 
tmr d in their beteavemeht. NN 
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NOTES OF CASES. ^ 007 


Indian Railways Act Sec, 72 (2) b—Liability of Railway Company : 
„Jor goods stolen whilst in their custody—Construction oj a 1. L. R. 49 All. 889. 
+ ea. . 
Note H.. 1927. 
d 


The appellant Bhagwan sued the Secretary of State for’ India The Secretary of 
in Council as representing the G. I. P. Ry. for having lost portion  Stete for India in 
of his goods by theft while they were in: the custody of the Rail- Council, 
way. Lindsay J. before whom the matter first came up for hearing Bhagwan Das.* 
having doubted. | the ruling relied upon by the appellant vis. . e 
Secretary of State "for India in. Council v. U. P. Glass Works (1926 
I.L.R, 48 “All. 584) referred it to a Bench of two, Judges. It was 
proved that the. theft had either been committed by Railway 
servants themselves or that Railway servants had allowed some 
outsiders fo have had access to the consignment and in either event 
the Company was liable. 

‘The quéstion for decision was constructien of the new form . 
of Risk Note H to apprgise the true liability of the Company. 

* Held (per Walsh and Boys JJ.) that Risk Note H. would afford 

no protection to the- Railway Company where the consignment s 
was broken into and contents pilfered while still inthe custody 
of the Railway and dismissed the appeal. 





Indian Railways Act Sec, 72—Goods in transit destroyed by fires- : 
Responsibility of Railway adwinistration —Indian Contract Act 1. L, R 49 AN, 884. 
Secs. 751 and tga. . 1937, 

The appellants Mulchand Ram Prasad sued the G. I? P. Ry. for Mul Chang Ram 
destruction by fire of their 4o bags of betel-nuts while the con-, 


Y. 
t The Great Indian 
sigfment was in the train on their line. ft is proved that although e Peninsfla, Railway, 


etery effort was made by the Railway men then and theré. to put , — ‘ 
down the fire ma, save the packages everything proved frujtless, : 
: x e . . F ` s 
$ * . . e 
; . te 2d 


LL R 51 Bom. 88. 
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` Upon this the Court of First Instance aibmissed the suit. The 
appellant then preferred this appeal fo the District Judge who.also 
rejected the appeal." „Thereupon he preferred: this appeal to the 
High Court., The point for decision was how far the risk of the 
Railway men extended. 

Held (per Grimwood Mears C. f. and Dalal J.) that the liability 
of a Railway eCompány was governed by sections 151 and 152 of 
the Indiar? Contract Act and where the loss had been by fire it 
. Was enough to prowe* that everything that a reasonable and prudent 
man could doin the case had been done and such „facts having 
" been fully proved in the present case dismissed the appeal.” 


Negotiable Instruments Act (XXVI of 1881) sections 19, 22, 32, 64 
. 74,°79 and 80—Promissory Note payable on demand but not at 
specified place—Rate of interest left unmentioned—Suit against 
maker of note—Jf interest i 50, from what date and 

- at what rate, ; a 
‘Plaintiff Ganpat Tukaram in whose favour a promissory note for 
Rs..260ó was given by defendant Sopana Tukaram filed a swit 
to recover the amount ofthe note with interest at 9 per cent per 
annum from " tht date of the note to the date ofthe suit. The 
trial|Court awarded the claim. On- appeal the District Judge 
varied the -decree by reducing the rate of interest to 6 per cent 
pesannum and making it run from the date of demand. The 
plaintiff then appealed to the High Court. The appeal was heard 
by Marten C. J. and Grump J. when after considering the facts 
and- law-‘of the case their Lordships thought that, tlle matter" 


: ought to be: decided finally by a Full Bench ant referred it to a 


Full'Bench. The question for determination by the:Fulf Bench 
was as follows :—“A suit is brought After demand - made. qn a 
promissory note payable on demand. The note is silent as to 
interest and specifies no place ot payment. Ís interest recoverable ? 
If so, from what date and at what rate?” 

* Held ger Marten C. J., “Crump and Blackwell JJ. forming the 
Full Bench) that,where a suit was browght after demand against 
the maker of a promissory note which wag payable on glemand, 
but.not at £ specified place asd which was silent as to the rate of 
jnterest, interest was to be awarded on the amount of the note 
at the rate of six per cent per annum ‘from the date of the nete 
under secfion 80 of.the Negotiable Instruments Act, 1881. Lg 


"T 
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i REVIEWS. 


Prevention of offences by Suresh Chandra Mukerji, Vakil, * 
High Court, Calcutta : published by the. Art eee zı Central 
Avenue, Calcutta. 

Criminal Investigation | and Procedure by N. Kasturi 
Ranga Iyenger B. A., B. L., Madras ; published by P. E Rama Iyar 
& Co., Madras. aoa 

These two books are somewhat similar in object and purpose. 

Each isolates from the Criminal Procedure C8dé a portion dealing, * 
‘with a speciabaspect of the administration of criminal law and. E 
deals intensively with it. But both in scope and character and in 

their mode of treatment the works are entirely different. 


Mr. Mykerji’s work picks out and brings together the various pio- 
Visions of the Criminal Procedure Code which deal with fhe pre- 
ventive powers of Magistrates and others and deals intensively with 
the whole subject, adding, in a supplement, the statutes relating to 
co-ordinate matters. The provisions of the law thus brought toge- = 
ther have all the elements of a complete self-contained* Code and . . 
the running corfimentary on this Code, wbich the book purports to 
be, isa Corhplete organic whole. 


'The author starts with a brief chapter ; which $ne could wish 
to be longer, in which he discusses the history, scope and charac- 
ter of the administration of Criminal law and the growing impor- 
tance of prevention of crimes in Criminal jurigprudence. The next 
&hapter brings together the evarious provisio&s relating to the pre- -° 
ventive jurisdiction scattered about in diflerent parts of the Crimi- 
"nal Procetlure Code. This is what may be called the new Code 
which the author ¢onstructs out of :the fragments of the Criminal uD 
Procedure Code. Then follow in several chapters detailed com- 
mentaries on the each part f this code. 1 


The commentariés are exceedingly illuminating and exhibit a 
clear grasp of principles and a lucid mode of exposition as well as 
a comprehensive and exhaustive survey of the case law bearing 
on the subject. The » beginner will find init matter which will 
cledr his ideas and the Magistrate an invaluable compendium of all 
the law en the subject and the practising lawyer will, we venture to 
thinknot be disappointed in the sedtah of cases bearing en the 
- point hes looking up. Altogether the book is refreshing readings 


Tife get up is up to the reputation of the Art Press p makef P 
fomfortable reading. p . 
Mr. Iyengar's«pook is not directed to towards giving a clear, and 2 T 
Ta . : . : $ 
P S è * . 1 
2S . >. * 
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"lucid statement of principles of law, it. is iA essence and’ substance 
a note book for the, Police officer and ‘the Magistrate who has to 
deal with criminal * investigation. He has collected together a 
vast amount of information legal and otherwise within ‘the brief 
compass of his work, relating to the detection of crimes and con“ 
duct of criminal invéstigation,  nbt forgettifg the all important 
question of egidencé of crimes *and matters connected there- 
with, iffcluing relevant’ portions of medical: jurisprudence. But 
his manner of doing, & is that of the busy police officer jotting 


' down useful information in his pocket book. Valuable as investi» 


*gating officers will find the book as itis we could wish-that the 
author had taken greater pains in the matter of the method of 
exposition and had aimed at producing a realtext-book rather than, 
a mere note book. The get up of the book will beár considerable 


improvement. 
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GOVERNMENT NOTÍPICATION. . : 


' No, F—994—1/27* In pursuance of sub- sec. (3) of section 1 of , 
the Indian Bar Councils Act, 1926 (XXXVIII of 1926) the 
Governór-General in Council is pleased to appoint the 18t day of* 
Jüly-igad as the date on which the provisions of Sgcs. 8 to 16 of 
the said Act shall come. into force in respect of the High Court of 
Judicature at Fort William in Bengal. . 


e „* The Gazette of India, dated<March 31, 1928, Part I p. 382 


. 
e. 


RULES UNDER THE INDIAN BAR COUNCILS ACT, 1926. 


-Fhe following rules having been famed by the High Court of. * 


Judicature at Fqrt William in Bengal,in exercise of the power vest- 
ed'in it by clause (2) of section 6 of the Indian Bar Councils Act, 


‘1926 (XXXV1II of 1926), read with section aa of the General 


Clauses Act, 1897 (X of 1897), are published for general informa- 
: tion, -The rules shalt not take effect until the Governor-General in 
` “Council, by notification in the Gasette of India, directs that the 
provisions of section 6 or the Indian Bar Councils Act come into 
* force. $ E 
; 07 7. Rulis, & 8 i 
- 4, In these ruleseunless there is anything repugnant in the sub- 
je£t or context áñd subject to thé provisions of rule 36— . 
(i) “ Act" means the Indiae Bar Councils Act, 1926, 
* (ff) * Advocáté-Gefieral miédns the Advácate-Genégal of 
Bengal, - E .* 
(8f) * Bar Council” means the Bat Council to .be conatitutéd 
for the High — 


. 
. e, s . 
® A li e. 
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: “(éo) “ Barrister” meanga barrister of Ergland or Ireland ór a 
, member of the Faculty of Advocates in Scotland. ' . a 
. 1») “ Chairman" means £he .Chairman of the Bar ee as 
provided by section 4 (4) of the" Act. 

(vi) The “High Court” means thé High Court of jidi at 
Fort William in Bengal, . ° 


. » (vii) “ Secretary", means the nu or other person to be 


°. appointed by the Bar Council to. perform the duties ef a Secretary 


however designated and shall include 'any person appointed undor 
“rule & 

(viii) "Voter" means any person entitled by virtue of the Act 
‘to vote at elections to the Bar Council. 

2. Elections of members of the Bar Council shall be held at 
such place and on such day and within such hours as the Chairman 
may appoint, bfit not later than one month after the terms of office 
of elected members who shall next vacate - office shall expire. 

3. (f) Notice of such time and place shall be given by publi- 
cation in the Caleutía and Assam Gazettes: over.the signature of the 
Secrétary upon a d&te not less than 30 days before "Bie date of the 
election. 

(sf) Copies of such notice shall also be sont by the Secretary to 
the Advocate;Generfll and tathe President of the Vakils: Associa- 
tion to be affixed as they may direct. 

' 4. Every candidate for election as a member of the Bar Coun- 
cil shall be proposed by ten voters by letter addressed to the Sec- 


* getary and signed by each of such voters and dglivered to the Sec- 


retary not less than 15 and not,more than 3o days before the date 
fixed for the election. yo dec 

g." The Secretary may submit to the -Advocate-General any ' 
proposal as to the validity of which he may have any doubt and 
subject to the provisions of rules 15, 16, 18 ande rg the decision. of c 
the Advocate-General shall be final, à 

,.:, 6... In the event of the Advocate-Gtneral deciding that à pro- 
posal is invalid the fact shall be notified forthwith to the candidate 
‘by the Seeretary and the candidate may thereup8n submit another 
proposal, within the time prescribed by ‘rule, 4 but in default of 
the candidate being so notified he shall not be entitled to a 
another proposal after the time prescriped by rule 4. 

. 1 Not less than seven days before the date fixed for the elec 
, on thg Secretary shall cause the names of all candidates duly. 
* proposed to be posted on a notice board in the court hotise 
and shall send lists of the said’ names to the. Advocate-General and 


e’ ^ 
i: 
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. the Président of the Valfils’ Association te be affixed as they may 
direct. - a . 

'8. Elections and all matters relating thereto provided for by 
these rules shall be conducted by the Secretary or such person as 
the Bar Council may appoint to discharge the duties of the Secre- 
tary under these rules and the Secretary Or suchPperson may, with" 


the approval ofthe Chairman, appoint any persÓn òr persons to 


assist him in the conduct thereof. e: e 


9. „On the day and time and atthe elas appointed for the elec- 


tion a voting paper bearing the names of all candidates duly *pro- . 


posed and stating the number of members to be elected shall be 


handed by the Secretary to each voter who shall apply IR person ° 


theréfor, ° 
(i) A voter shall vote by placing a cross against the name 
of any candidate for whom he desires to vote. He shall not place 
` a cross against more names than the number of | members to be 
vlected. He shall not give more than one vote tq "one candidate, 
The votirig’paper shall not be signed by the voter. In the event- 
of ány erasures, oblitetations or alterationseon the voting paper or 
of an excessive number of votes purporting to have been given or 
of the voting paper purporting to have been signed by” a voter the 
voting paper shall be deemed to have been defaced and no votes, 
purporting to have been given thereby shall be counted. 


(i) The decision of the Advocatg'General whether a voting . 
_ paper has or has not Deen defaced shall be final. 


ni, The voter after voting shall personally return the voting 
paper to the Secretary who shall place it in a sealed box and the 
ndme ofthe voter shall be struck off the list of voters, 


.23, At the conclision of the voting the votes shall be counted 
and the voting papers shall thereupon be placed in a box and seal- 
ed and the names of the candidates shall be set out in a list which 

"shall specify.the number of votes obtained by each and which of | 
such candidates are barristers and which of such «candidates not 
being barristers have been entitled to practise in the High Court 
inéhe exercisq of dts original jurisdiction for the period determined 
«under section 4 (3) of the Act.e The list so prepáred shall be filed 
by*the Secretary as of record. . 


1g. (i) The number of cundidites who shall be deflared ,* 


to have been elected shall be as many as shall with" members,” if 
any, who de,not go out of office complete ine total number of ten " 
elected ican: ve : 


* 
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. Such candidates shall be ascertained * by taking one: by one, . 


oin the list prepared under rule 12 :— 

Firstly ; as many candidates with most votes qualified under 
the Resolution of the High Court, dated the day 
of 1928 as will with members, if any, whó do not go out 

* of office complete she profortion and nlümber required by the said 
resolution of members qualified thereunder, E 

Secondly, if the number required by section 4 (2) of the Act 
of members qualified as therein provided is not then complete with 
merhbers, if any, who do not go out of office, as many candi- 
dates with most votes so qualified next in the said list as will 
complete that number of members go qualified ; and 


Thirdly, es many candidates with most votes as may, then be ` 


required with members if any, who do not go out of office, to make 
the number of elected members up to ten. 


(if) In the event of an equality of votes the Secretary shall 


draw lots in the presence of the Advocate-General for the purpose 
of deciding the priority between candidates having - ‘the Ame nüm- 
ber o! vo: es, 

"14. A ist of candidates declared elected to the Bar Council 
shall be prepared ani signed by the Secretary and submitted 
-by him to the Advocate General who shall certify the same by 
his signature and the same shall be filed as of record by the Secre- 
tary, Copies thereof shall bẹ published in the Calcutta and Assam 


Gazettes and ‘sent to the Advocate-General “and President of the | 


Vakils’ Association to be atlixed as they may direct, : 


e îs. A candidate may contest the validity of the tlection of 4 
candidate declared to have been elected to the Bar Council by 


letter signed by him and addressel to the Secretary, “Such letter: 


shall state the grounds upon which the validity of such election 
is contested and shall be delivered td the Secretary within seven 


days of the date of the publication in the Calcutta Gazette of the’ 
` list required by rule 14 to be so published an& after the expiry of 


seven days from the date of such publication the validity of the 
election of a candidate shall not be challenged hy a candidate pn 


any ground whatever, ee n 


14, At any time within 3o days from the date of the publica- 


e, tion Moresaid of the said list the Advocate-General may refer in 


writing to the Committee constituted by rule 18 any question relat- 
, ing to the validity of the election of a candidate declared to have 


bgn electgd to the Bar «Council, - . s 
» 5 * . * e 
e é . e " . A 3, e 
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‘17, At the expity of 40 days from, the publication aforesaid of 
the said list the election shail be.finab and ‘the „voting papers shall 


` be destroyed provided that in theevent of the validity of an election 


being challenged under rule 15 or of a reference under rule 16 the 
voting papers shall Be preserved And dealt with as the Committee 
appointed under rule 18 may direct. * . . 3° 
18. Al matters arising under rule 15 or 16 shall be decided by 
a Committee of three Judges of she High Court to be nominajed 


, by the Chief Justice and the said Committee shall be at^ liberty,to 
- hold such enquiry and in such manner as it may see fit, * 


The decision of a majority of the said Committee shall be final 
as fo any question that may arise at the said enquiry and in relatjon 
thereto and upon any matter referred to or to be „enquired into by 
them under these rules, 

19. Ifthe said Committee shall decide that a candidate has not 
been validly elected, the vacant place on the Bar Council shall 


‘be filled as hereinafter provided in the case of £ casual vacancy. 


sq (/) On the expiry of three years from the date of the firt 
meeting of the Bar Council and annually at the further expiry of 
one year from the said date one half of the elected members of the 


Bar Council shall go ont of office, * ° . 


(#) A casual vacancy unfilled on the date upon which 


` elected members go out of office as aforesaid shall be deemed going 


~ 


out of office for the purpose of this rule and a member who prior 


to the said date shall have stated fhat he will not seek re-electión 
which shall be recorded by the Secretary shall be deemed to go 
out of office and members ceasing to be members by virtue of rule 
24 shafl be deemed to go out of office. ° 

(iif) The members to go out of office or the balance of such, 


- members, as the case may be, shall be ascertained on the first 


occasion'by drawing lots which shall be done by the Council under 
the direction of the Chairman before the expiry of three years from 
the said date, and in subsequent years the elected members to go 


„out of office shall be. those who have been longest ‘in office since 


their last election, If such number shall exceed five, the Council 
shall draw lets under the direction of the Ghainman as fo who shall 
go out of office. te 

. (iv) Elected members going out of office ‘shall be eligible 


„for re-election,. No elected ‘member who by reason ob his regjre- 


ment or under rule 25 has caused a casual vac£ncy shall be , eligible 
for d at the next election. 
* Nominated members shall go out of office at the expity of 


e 
* 
. » e. 
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three „years from the date .of the first meetihg of the Bar Council 
and annually thereafter on thé further expiry of one year from the 
said date but shall be eligible for re-nomination, 

22. A casual vacancy among nominated members of the Bar 
Council shall be filled by nomination by the High Court. 
e 33. A casual vacancy arhong elected” members of the Bar 
Council shall bè fitled by the Council appointing the candidate 
wigh most votes not being already a member of the Bar Council, 
who. failed at the last preceding election to secure election subject 
to the mAintenance of the proportion and of the number thereof of ' 
Barristers directed and fixed respectively under section 4 (3) being 
preserved. In the event of two or more candidates having received 
the same number of votes the Council shall draw lots under the ` 
direction of the Chairman. Should there be no such candidates 
qualified to fill the vacancy the Council shall elect a duly qualified 
advocate thereto in such manner as the Chairman may determine 
provided that any advocate put forward for election shall have been * 
proposed by one and seconded by another member of the Council. 


24. A member of the Bar Council who became a member * 
thereof under the provisiogs of the last preceding rule shall cease 
to bea member ofthe Bar Council on the date following upon 
which members shall go out of office under the provisions. of - 
rules 20 and ar but shall be eligible for re-election. l 

. 25. Any élected member ofthe Bar Council who shall fail to 
attend three consecutive meetings of the Bar Council or two conse- 
cutive meetings held within a period of two months shall be deemed , 
to have evacated his seat and the same shall be deemed a casual 
vacancy and he shall not be eligible for appointment under rule 23 : 


_ "Provided that an elected member may obtain leave,of absence from . 


the Council for a period of not more than three months once during 
his term of office which may be granted to him retrospectively. 


26. The Bar Council shall be deemed duly. constituted not- 
witlistanding any vacancy in elected or nominated mÉmbers. 

27. Meetings of the Rar Council shall be «convened by the 
Secretary under the direction of the Chairman, or, in ehis, absence e 
from Calcutta, of the Vice-Chairman whe ehall determine the time 
and place thereof, provided that no ‘meeting shall be conveped for e 
any, date falling within a vacation of the High Court. 


28. «Notices of tneetings of the, Bar Council shall' be given as 
the pu Council may from time to time determine. e 
29. Thè Bar Council shall elect from among their mémbers à o 
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THE LAW ABOUT LEGITIMACY. ES 


Different legal systems have set up different standards for legiti- 
macy according to the popular juristic conception varying with 


» * + social and political conditions with the fluctuation of time and evo- 


lution of civilisation, * 


The ancient Hindu Law prescribed thatin order to constitute 
legitimacy there must not only be birth but also procreation in lawful 
wedlock. Thus the lawgiver Manu lays down: “Him whom a man 
.begets-on his wedded wife, let him know to be'the awrasa, as thee 
son of his body and the first in rank (1). Other lawgivers, such as 
Vasistha, Devala, Baudhayana, Apastamba and Yajnavalkya have 
also laid down texts more or less to the s#meé effect.(2). Kulluka, 
Vijnaneshwara and Nilkantha, the leading commentators of those 
lawgivers, have only expounded the views set forth in those texts(3). 
It is patent therefore that the Hindu _lawgivers have ip fixing the 
above criterion of legitimacy have on the one hand aimed af 
guarding agaipst paternal frailties as far as possible and on the 
‘other invested the son of a mother of an approved caste and born in 
wedlock ‘with a sacred character. But this strictness in the tencep- 

' tidn of a son was enjoined for the ultimate object of getting spiritual : 
|j benefit from the sôn for the father after his demise, and for this 
- Object in view the birth of a son in lawful wedlock is ever a desi- 
deratum in the Hindu family. It is natural to conceive therefore 
that the Hindu law has not approved of any son, other than the 
aurasa (legitimate) arid the dattaka (adopted), in the absence of the 
aurasa, although £he Daffaka Mimansg mentions a third kind 
a. e. the &j/irig—sanctioned by the Mithila school. - 

A subsidiary question ethe point in issue is how the law of 

degitimacy stands apart from the prohibition against in:ermerriage. 


"e. 

* (1) Mauu, Chap, IX, 166. ; d 

(2) Colebrooke's Digest, BK. V, 193,195, 199 and 200. kd 
. (G) Mitak. Ch. I Sec. XL 2; Vyabahara Mayukha, Ch. IV. Sec. IV, ar.» 

. . . e 
d : e. e. 
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"In that event it vill be necessary to clear up, ‘the rue import of the 


terfn “ wedded wife", occfirring in the texts in that connection, ': 


because much -of the question of legitimacy has been' made to 
depend upon the correct interpretation of those two words, Thus 
Baudhayana defines a legitimate son: “A son who was begotten 
by a man himself on his wedded wife of, eqyal class, let him know 
to be the legitimate" son of his body (4). But Kalluka Bhatta com- 
menting on the prescribed text of Manu in that behalf (5) says that 
*'* wedded wife means the wedded wife of the equal class.” While 


ré Yajnavalkya declares a legitimate son to be a son created on thelaw- 


- ful wife, and the “lawfully wedded wife.” (dharmapaini) is explained 
in the Mitakshara-to mean “ a woman of equal tribe equally expous- 


by a wife of am inferior class has also been considered legitimate. 
The Viramitrodaya has endorsed the latter view. But accord- 
ing to commentators Chandeshwara and Parijata “a woman of equal 
class” means a woman of twice-born class for a twice-born man, 


and a Sudra woman for a man of the sudra class (8). Ballambhafta" 


holds ‘ lawful’ in Yajnavalkya'stext to imply exclusion.of a woman of 
a superior class, who canrfot be legally taken in marriage (9). Ths 
according to that authqrity the offspring of intermarriage between 
different castes would not be illegitimate, except where such inter- 
marriage is illegal by reason of the woman belonging to a superior 
tribe, The son of a twice-born man by a sudra woman hmas, 


» however, “a very inferior right to inherit Oe property of -his 


‘father (10). The opinion of Ballambhatta i is one that accords best 
with reason for, in fact, legality in marriage and légitimacy of the 


* ed"(6), although in another place in the same commentary (7) a son — 


issue «re connected as cause and effect. In the next „place mar-. 


riage between different castes being prohibited in present times, 
by Hindu law and usage, it would follow from „what has been said 


that the issue of such marriage must be illegitimate, But in for- ` 


mer times a man was permitted to marry a man of. a regular or 


inferior class but not one of a superior class (11). “The offspring of - 
the former or approved kind of marriage were called anu/omas, that 


(4) Célebrooke’s Diz. BK. V. 196 . 
(5) Manu IX, 166, iu è 
(6) Manu If 138, * ee 
(7) Mitak, f, Sec. XI ; Manu II, 128. UNE 
(8) Mitak. I Sec. XI a note; Cole* Dig. BK, V. 200, commenthry. 
*. (9) Miti. I Seg. XI note, ^ 
(16) Mitak I Set, VII, 10: Daya, IX 22-27. 
e (11) Manu. III 12, 13. : 
e. k . . * 
e . 
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is, bem i in the direct Qrder of the tribes, were alowed to inherit’ 
' father's property though in inferior Share; and an anuloma 
son has been held by the High Court decisions to be of higher 
caste thanthe mother (12). The issue of the prati/oma, that is, one 
born.in the jnverse order of the tribes had no claim upon the 
father except for maintenance (13) Some authorities who have d 
dealt with the question have maintained that though legality ok © à 
caste is essential to a legal marriage, it is not essential to the legi- 
timacy of the issue (14). But this sor®ef view is supported neithere 

by reason or by any authority in Hindu law. Besides the definition . 

of legitimacy considered above all presuppose a legal marriage. 
and where that factis wanting it is difficult to understand how 
the jssue could be legitimate. . 

Another analogous matter that deserves to be econsidered in 
this connection arises with regari to the heritable rights of sons 
by woman of different tribes. That question has been treated at 
„Some length i in the Mitakshara (rs) and the Dayabbaga(16). As both 
" these treatises have been written in mo dern times.it is to be inferred | 

E that such description of sons are not so far legitimate as to be 
entitled to share the heritage. The Mita&shara in a running com- 
mentary on Jajnavalkya and inasmuch as the Sanhita of that lawgiver 
contains texts declaratory of the rights of sons by women of diffe- 
rent classes, the commentator merely gives his own gloss upon them 
but that does not warrant the inference in question. Of course 
“with regard to the Dayabhaga it is [fie that the same explanation , 
cannot be given as the Dayabhaga is a speculative treatise and 
everything that it contains was not necessarily the law that was 
- prevalent when it was composed. Moreover it is eviden& that 
some amount of latitude was granted when a son, begotten ‘by a 
man of thé service class on his female slave, or on the female „slave  * 

* of hjs slave, has been allowed to take a share of the heritage if 

permitted by the master (173. In fact certain lawgiver has gone to far 

* as to declare that even son begotten by a sudra on a female 
‘slave ‘may take a share -by his f ather's choice (18). r 

° The archaic Hindu conceptions in the matter could prevail more 

gr less intact during “the Mahomedan regime, as all questions of 


* o 
e (12) Rrindavana v. Radharani I. L. R. 12 Mad. 77; Ral Gulabi v. Jivan 
. Lal, I. L. R. 46 Bon. 87%. ` œ . 
*:3) Cole: Dig. BK V, 171 Com. (14) » Strange 40.9 .* 
(1;) Mitak. I, sec. VEIL. E . 6 Daya. IX. ° 
op Manu. IX. 177. (18) Yajnavalkya, II. £33. i 
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pirth, marriage, legitimacy, inheritance etc.eaffecting the Hindus 


were allowed to be intefpreted by the Hindu Pundits sitting as Heads ' 


of Schools at different centres of'learning (19). But since the estab- 
lishment of the British rule the Imperial Legislature, in introducing 
many novel innovations in the Hindu law by sanctioning the remar- 
* riage of widows (20) and by legalising marriage "between different cas- 

* "tes (21) and by detaghing religious.disability from converts to other 
faiths (22), has in a manner sapctioned legitimacy of persons born of 
unions of those peoples. Besides the Anglo-Indian Courts have, ih 
putting. liberal interpretation on conceptions of Hindu law inorder 
tó fit it with modera conditions of life and society, have gradually 
and systematically widened the too-strict provisions of the Hindu 
Code. It will not serve much useful purpose to discuss at length. 
the long series of cases of the different High Courts which have 
either legalised marriage between different castes or have 
opened out succession to persons not born strictly within the caste 
as conceived by Hindu law and have in this way materially affected 
«the strict conception’ of legitimation ofthe Hindu law. All such caseg 
have been widely discussed and duly considered in thé recent Cal; 
cutta Full Bench decision in Rajani Nath Das v. Nitai Chundra 
De (23). It wil] be suffice to say that European Judges, with.an occi- 
dental and practical outlook of life, and Indian Judges obsessed with 
western ideas and taking their conceptions from their European tom: 
peers and assisted by a Bar brought up in western legal enviroments, 
beth the Bench and the Bareunlearned or superficially learned in 
the Hindu lore, have given decisions legalising marrjages between 
different unequal or incompatible castes, affecting question of legit&- 


macy eff such a way as do not fit in with the strict and lteral pus ° 


of the Hindu law. ` 


Although viewing at the outset only those children as legitimate 


who were begotten in marriage in much the same way .as the early —" 


Hindu system, the changing West ever surcharged with ideas of 


expediency and practicalness came, before long to make ample en 


provision fos paternal foibles and placed the sons nôt born in lawful 
wedlock jn the same category as those ‘beggtten and born in 
wedlock. ‘Thus by a fiction of law the Roman, legal system, e 


(19) Eg. Nadia, Bhatpira. Vikrampur, Mftifila, Benares, Ujjain, Nasik &e. 

(20) Aet XV of 1856. n s 
oy) A@ III of 1872 as modified by Act XXX Of 1913. 

(22), Act XXI of 1850. 

(33) 32 C. L. J. 333 ; I. L. R. 48 Calc. 643 ; a5 C. W. N. 433. 
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' which was dominated by an idez of the extension of the Empire ind 
an accretion to the number of Xomag* citizens and which has'veen 
the fountain-source of the numerous legalsfstems that have 
sprung up in the West in later times, advocated the policy of legiti- 
mation by sudseguens matrimonium where there was the usual 
legitimacy wanting in oyder to inducg the parents to marry witha e 
view to confer the status of legitimacy on thé children and to place* 
them in the same position as children born afterwards. The legiti- 
mation of children per subsequens” matrimonium originated in dn 
institution of Constantine, the first Christian Emperor, at the ins- 
‘tance of the Clergy, as a temporary law. Its effect was that persons 
who had been living in a state of concubinage, which was then E 
. Condition of society not disapproved by Roman customs; might by 
by entering into marriage, render the children Worn in that state 
legitimate, provided the woman was ingenuus or free-born and the 
man had not already had children by lawful wife., The general 
object of this law probably was to encourage persons living in con- 
‘cubinage to enter marriage. Constantine’s suceessors renewed and 
ConfirmfBd shat law, Eventually Fraperot Justinian adopted 
itin his Code (a4) and further extended the law by declaring 
that the children born in concgbinage should, be legitimate 
generally, whether the father had legitimate children by a 
lawful wife or not, and removed the distinction as to the womar be- 
ing ingenuus or libertinus, the children so legitimate were subject to 
the paternal power and enjoyed the giĝhts of lawful children (25). Rut 
Roman law confined the privilege to the children of a concubine and 
didnot extend it to any other description of bastards (26), thus pro- 


e viding a most wholesome safeguard against that sort of legit®yation, 
° The early Canon law borrowed the legal fiction from the Roman 


law on or about the 12th century (27), and in course of time the law 
as dictated by that policy was adopted as valid law in the Codes of 
' Belgium and Italy and of seme other countries which followed in this 
_ respect the French Code. It also became the rule in Scotland, in 
Quebec and Nova Scotia, and in almost every country which derived 
the policy from the. Camonlaw and was also found in the German 


. . . . 
s Be 4 
(24) Justinian Code V 27, 9, 11. E . 
* das) Institutes 1, 10, 13; 3, 1, 2 ; fcode 5, a7, 16, 11 ° 
» (26) cf. Lord Mackenzie's Comparative Studies, 4th Ed. ., 1876, ° 9 


(27) The later Canon law extended LI step further and permitted) adulte- 


fers to man. “ B . 
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Code. But legitimation as a fiction of law whereby ins born out at^ 
wedlock is considered the offspring of marriage between the parents 
* was permitted in :ndhe of the earlier German Codes, except the. 
Lombard, and was strongly opposed to the whole spirit of German 
family law, but that the father „could by symbolic forms acknow- 
ele ligg his natural child. and give him a place pf protection in the 
* His household is borne dut by German and Scandinavian sources. 
Among the Anglo- ‘Saxons a child born in unlawful marriage, 
had no* tights of inheritanceand the rights of kindredship were. 
dénied tp him except that of protection even when acknowledged 
by‘the father (28), In English law a legitimate child isa child born ` 
in. wedlock, but more accurately he is a child between whose 
patents thé relation of marriage subsisted either at the time 
when he was begotten, or at the time when he was born, or at 
some intervening period. So from the earliest times English law has 
considered a child born before marriage (amfematus) as illegitimate. 
And it has been held in decisions of Courts that even where the 
ohild is born and the parents are subsequently married: ina foreign ` 
country, the law of which allows legitimation by subsequent mariage, ' 
he is nevertheless incapable f inheriting land in England (29). But ° 
legitimation by, subsequent marriage as advocated by the Roman 
law was never acknowledged by the Jaw of England. In fact in 
the eonflict between the Church and the Law at the Merton Paslia- - 
ment in 1236 in regard to the question whether a bastard could be 
legitimatized, the Erglish Bardns declared with one voice against. 
the innovation, although it was conceded that the old English cus- 
tom authorized legitimation by allowing the parents om the occas-, 
sion oftheir marriage to place such a child beneath , the cloak 
under which they stood whilst the marriage ceremony was being 
"performed, the children thus becoming mantle-children, but this 
practice the King’s Court of Henry II rejected and that of Henry 
III refused to retreat from the precedent (30). The English law ° 
evidently to guard against any future change of heart or mind in the 
codple makes it an indispensable conditión that the parents should. 
in every cage intermarry at some period before the child's birth; ; 
differing in this respect from the Civil and Canon laws, according 
to both of which it was peuticient; if the e parents intermartied even 


. 
(238) Essays on audis: -Saxon Law, 125. : 
29) Cóke upon Littleton 244 2 3 Birt histe v. Verdill (1840) 7 a. & F. . 
8253 Gardner v. Gerdner (1377' 7 App. Cag. 723. 
(30) 4 Statute of Merton ; 20 Henry III C. g$ Coke 2 Iast 95; 2 Pollock 
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i after the birth (39, But except where eidenos 1 is afforded of facts 
sufficient to disprove sexual intercourge the English law always pre- 
,sumes in favour of the legitimacy of a child bérn to the wife during 
the marriage (32). Upon the same principle legitimacy will 
always be presumed gubject to the same exception with respect 
to children born after the coverture, has ceased by reason of the, 
husband's death, unless the birth takes lace so long afterwards 
that the child could not be begotten by him, Next it is found 
.in fact that though legitimation By subsequent marriageehas fad 
no place in the law of England and Wales or the law of Irelaftd, 

' it has for centuries occupied an important place in the Jaw 
of Scotland. In fact even before the Reformation of 1560 the 
later Canon law appears to have widely obtained ‘in Scotland, 

` subject to the exceptions made in the escript of Bope Innocent III, 
by which persons who had committed adultery could legally inter- 
marry after the death of the wronged spouse, The Scots Act of 
1600 further legitimatized the union of adulterous persons, so that 
“they can now legally marry and become useful citizens instead 

' of walis and stays. In Scotland the law is based not on any legal 

* fiction, but rests simply on grounds of Sustice and morality. It will 
be convenient to call attention at that plgces to the peculiar status 
in England of a child who is born in Scotland of unmarried parents 

- domiciled there and is afterwards legitimatized by their subsequent 
marriage. In England such a child is partially legitimatized, He is 
„is not legitimatized there for purposes of succession to real propesty 
in Engla nd, the descent of which is governed by English law, but 
, he is legitinf atized in England for allother purposes. The scope 
of legitimacy has further been extended in England by tle, Legiti- 
macy Declaration Act of 1858(33) by which jurisdiction was given to 
the new Court ta, entertain applications for declaration of legitimacy" 

` and for declaration of the validity of marriages of applicant’s parent 
or grandparents and of applicant's rights to be deemed a natural- 
born subject, The jurisdiction of the Court so established has 
.now by the Judicature Act of 187 3 been transferred tg the Probate, 
"Divorce and Admiralty’ Division of the High Court of , Justice, but 
with a proceauie ‘comparatively unaltered (34). The Bastardy Laws 


. 
(3D Blackstone! s Commentgrigs I, 455. ° 

e . (32) Rex v. Manfield (1841) 1Q. B. 444 4 Hargrave v. Hargrave (1846) 9 

. Beav. 555 3 Gordon v. Gordon 73 L, $. P. 33 1 89 L. T. 73- 


e. 
e (33) zı & 22 Vict. C93. S 
(34) Frederick v, A. G. (1874) L. Rg P & D. ms 270; Bosvile*e. A, G. 
(1885), 42 P. & D. 177. : DOWN 
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Amendment Act “of 1873* was E step forward in the 
liberalisation of the EnglishJegitimacy legislation. With the progress 
of tims thare have been numferous Acts for confirmation of: invalid 
marriages, as in years that followed the old Merton conservatisin 
in the matter gradually died out and in recent years English 
legislation has drifted towards legiti mation on ‘the slightest 


* sgrdund of times ensureng rettospective effect.” The Colonial Mar- 


riages (Deceased W4fe’s Sister) Act of 1906 effected a "considerable 
measure of retrospective legislation inthe matter. The same was 
gone ona larger scale by Deceased Wife’s Sister’s Marriage Act of 
1907 about which Lord Lindley says: “Children, therefore, who 
before that date were illegitimate, are by the Act made legitimate, 
not only in,future, but retrospectively. The Act, it is believed 
legitimatizes the, birth of somè 7000 persons.” After the last Great 
European War, which covered the march of a century in law, politics, 
sociology and religion in five short years, it was felt necessary to 
provide for the numerous cases of illegitimate birth and so Neville 
Chamberlain's Bastardy Bill of 1920 was enacted in England 
“which provided that, if at the time of the birth of the child, the 
parents might have lawfully intermarried, the children of such 
marriage would be legitimate and the Legitimacy Bill of Col. Burn 
the same year timel in ‘brief*that at the time of the conception of 
the chill the parents might have lawfully intermarried. 


The French law provides that the children of an illicit connec- 
tion would Be legitimatised by subsequent marriage of the parents, 
alt hough one of the spouses has after the connection and the birth 
of the children contracted a marriage with another person and the 
parentsehave only married after the dissolution of that marriage, 


As the child legitimated is considered to be born of the marriage - 


which has made him legiti1 ate he cannot participate in succession 


which opened before that marriage, though subsequent to his' : 


birth he could do so. For the same reasom he cannot claim any pre- 
ference in respect of the priority of birth in any question of suces- 


sien with thg children of intermediate marriage (34). The Frenoh ` 
law moreover seems to be clear on a point in regard "to which tHe . 


law of E agland is doubtful'and even the Common law on the point 

is a matter“of controversy. By the law of France a child conceived" 

in adultery canrfot be degitimate even though at its birth the parents 

p freeto marry. The French law further differs from thé Roman, 
. . 


<° Palliet Manvel Du Droit,Frángais, 8th. Ed. 84; French Civi Code, Art. 
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Canon and Scottish laws in requirigg tha’ the children shill be 
recognized -children of the married*parties by thefn, before the mar- — . 
riage, or in the act of celebration, and that the father should treat 
him as his child and in.that character provide for his education and 
upbringing and further that he has begn acknowledged as such by e 
the father's (amily. After the marriage only acknowledgment or* * 
recognition of them is unavailing in French law. This rule bars those 
enquiries which have oecurred in Scottish practice always differeftt 
and expensive as to whether a person claiming the benefit of legi? 
timation is defacto the child of the two individuals whose child he 
acknowledges himself to be (36). In recent times important changes 
-have been brought about also in the French law by which legitima- 
tion has been effected of the offspring of adulterous#unions after the 
subsequent marriage of the parents(37). In France where registration 
of every marriage is required with the Civil Authorities much 
larger concession has been made by the enactment passed on April 

J, 191g.. According to the provisions of that enactment every, 
ghild whose 'father,, being mobilized, has died since August 4, 
1914, in consequence of wounds received, or disease contracted, or 
aggravated, while serving with the Coloursemay be declared legiti- 
mate by the Tribunals provided there is documentary evidence to 
prové a willingness of both parents to marry and legitimate 
; the offspring (38). 

The German Cigil Code of 1ga0, Arts 1719—22, adopted the 
automatic system of legitimation hy subsequent marriage of the 
parents as deduced from the Roman and Canon laws and settling 
questionfoflegitimacy in much the same manner as the dgw of 

'Scotland, But the Codes of Belgium and Italy, like the old French 
Code, insisted till ef late on some sort of formal recognitione or de- * 

. claration as-to the parentage of the child. But since the last Great 

"War all those countries hdve further liberalised their legitimacy 
laws by Emergency .enactments and otherwise, 
. As regards Btitish"Dominions Overseas the rule of automatic 
legitimation holds good' in Canada, South „Africa, Ceylon ; and Jamai- 

eca In New Zealand and the Australian States, except „Tasmania, 
registration is required of qygry such marriage, 

. - Legitimacy or illegitimacy does not evidehtly dount much as a 
factor i in "the Chinese law. In China all sons born in the fjpuschold 


, (36) Innes v. Innes 2 S, & M, 1. App. das. 444. © 


* (37) ch Journal of Comparative Logislation, 1917, pt. 2 p. 202. s 
è *- (48) d Ibid. July, 1917 p» 1844 ° AR Re 
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* have an equal share in the inheritance irrespective of the fact that 
the mother is the principal wife ora concubine or a domestic 
slave (39). e 

In Japan where the cult pf ancestor-worship and,the question 

of perpetuation of the race reign supreme,and where concubinage 

e was an approved instifution till of late the sons begotten of concubi- 
nage had the same "legal rights as those begotten on the wedded wife. 
Yn fact Professor Hozumi says that the legal recognition of concubi- 

*nage in Japan found its justification in the paramount impoftance 
of having an issue to perpetuate the ancestral cult. In Japan there- 
fore the question of legitimacy is not a disturbing factor in the 
Tegal system (40). 

In the Jewish system legitimacy cannot be claimed by a chil if 
he is the offspring of an union between whom there could be in 
law no binding betrothal, or issuing either from adultery, between a 


married woman apd a man other than the husband, or from incest . 


e within the prohibited degrees of kinship or affinity as. defined 
in law. The child of an Ishraelite by an unconverted: Gefttile mo- 
ther is a Gentile, but when* he is converted "he becomes an Ishrae- 
lity to all purposes withput regard to the father. Again according to 
the ordinary human weaknessfor claiming superiority for one's own 
caste and religion even when incest or adultery takes place among 
Gentiles, if the offspring embraces Judaism, the flow in his descent is 


eignored, He is no longer*geemed a mansgr (bastard). Bufa 


manser inherits from his natural father and other kindred as if he 
were legitimate (41). t 
IgeXmerica in Maine, Pennsylvania, Illinois, Michigan, Iowa, 


Minnesota, California, Oregon, Nevada, Washington and New Mex-' 


ico subsequent marraige of the parents legitimatizes the illegitimate 


child. In Massachusetts, Vermont, Indiana, Winconsin, Nebraska, ` 
Maryland, Virginia, Kentucky. Missouri, Arkansas, Texas, -Colo- 


rado, Iaho, Wyoming, Georgia, Alabama, Mississippi and Arizona, 

in addition Jo the Subsequent marraige of the parents, the father must 
have acknowledged or recognized the child’ as his. Only an excep- 
tion is made of those children born of adulterous, or incestuous, 
connection, In fact ,it was held in Miligr v. Pennington "that illigi- 
timate childreh beiftg the result of adulterous intercourse did not, 
prevent § fheir. aeknowledgment by*the father, as provided by the 
statute, from effecting their pelea Hon, unless the statute providéd 


(39) Watermarck’s History of "Human Marriages, Vol 1, 27, m . 
* (4) Hozum?s Ancestor Worghlp and Japanese Law. . ee 

*^ (49 cf, Singer's Jewish Encyclopædia, ` 
. ` oe e 7 £^. 
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Sibera (42). Under the Mahomedeh Law legitimacy, when that is 
in question, would depend upon acknowledgment by the father, 
Paternity is established in any child in that system when he is ac- 
knowledged*as such without equivocation (43) provided (1) he has 
not been acknowledged As child by aity othes person (2), the fgeg” 
of the parties are such that they may be father*and son; (3) he 
confirms the acknowledgment being «f an age to do so (4) the man 
acknowledging could lawfully have been the husband of the ack- 
.nowledged's mother at the time the child was begotten and (5) the 
child is not the offspring of illicit intercourse or fornication 
(44) The distinguished judge and jurist Mahmood J. of the 
: Allahabad High Court has stated the whole law on the point 
in the clearest terms in Muhammad Allahadad v. Muhammad 
Ismail (45). But ‘it will be worthwhile to remember that Sec- 
tion 112 of the Indian Evidence Act assumes that the propo- 
sition that a child born during the contintüiance of a valid 
.marrigge “is legitimate" has as clear and definite a meaning and 
«presumably, the same meaning in Muhammadan Law, as it has in 
English law. But Mulla the distinguished Jawyer and annotator 
‘expresses the opinion that the Evidence Act ‘supercedes the 
rules ofthe Mahomedan law (46). 


Praphulla Chandra Ghosh, 

i 2 Vakil, High Court. 

(42) 218 Ill. 220. 

(43). Ashraffood-dowlah Ahmed Khan o. Hyder Hossein Khan (1866) 11 
Moo. I. A. 49, 104; Abdul Razak v. Aga Mahamad Bindamin (1893) argal. 666, 
f 678; at I. *h. 56. > 

' * (44) Dhan Bibi v. Lalew Bibi (1900) 27 Cal. 80%; Ghazanfar Ali Khan v. o 
Kaniz Fatima (1910/*32 All. 345. 

(45) (1883) 10 All. 287, 237 

(4s) Mulla’s Mahomedan Lew, 3rd Ed. 139.140 4th 3 Ed. 147. 
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I.L.R, 5o Mad.-667. Indian Penal Code, sec. 409 exception 9—Defamatory statements made 





1926. . 
ove 
Mir Anwarrudin 


v. 
Fathima _BaigAbidin, privilege if availble in India. 


by a lawyer im course of his professional duties—Such statements 
essential ia the Interesis of c'Heni-—Presumption of good faith— 
Whether proof of malice overrides the presumption—Absolute 
Mir Anwarrudin prosecuted both Murad Ali and Fathim Bai Abi- 
din for defamation for making certain vile statements regarding his 
wife. In course of defence Murad's lawyer made an oral statement 
that the defamatory statement was in substance true and, found. ex- 
pressioh as a fact in a judgment of the Court and in course of his 
argument the same lawyer put in before the trying Magistrate writ- 
ten notes of defence-arguments which contained the.same statement. 
Mir Anwarrudin charged the lawyer in question with defamation 
for that ordl statement and those written notes of arguments arfd 
charged also the accused in those “notes of *argument” case 
for defamation in that she had instructed her lawyer fo publish 
in hig argument for ethe defence the defamatory matter. Those 
complaints were dismissed by the Magistrate. The petitioner then 
came up before the High Court in revision, The question for 
decision was whether the statements though defamatory made by 
the lawyer in good faith in the interests, of his client were’ justifiable. 
Held (fer Wallace J.) that the Indian Penal Code definjtely 
laid down that when a lawyer was acting in the course of his profes- 
sional duties and was compelled, subject,to the disciplinary -action 
of the Court, to put forward anything which might assist his client, 
good faith was to be presumped and bad faith waè not to be assum. 
ed, merely because the statement was defamatory, but that there 
must be some independent allegation and proof of private malice, 
from which in the circumstances of the case, the Court conbider- 
ed itself-justified in inferring that ‘the “statgment was* not made 
Because it was necessary in the interestg of the client, but that the 
eccasion was only seized as an opportunity,to yent private malice 
and dismisged the revision pgtition. It was doubted whether the 
«doctrine of absolute privilege prevalent in the English law was also 
* prevalent in the Indian làw. ` € . 


The Calcutta m Journal. 
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* A PLEA FOR THE TEACHING OF LAW AS A VOCATION? 














Primitive law regards the word and the act of the individual ; 
it does not search the heart—it is formal and un-moral One 
acted at one's peril; the external manifestations—th& word asd 


` the act—formed the media for fastening liability ip civil “as well as 


in criminal matters. 

_ Early law did not look into the mind of the actor ; this attitude 
of early law has been very aptly, though a bit quaintly, expressed 
*by Brian, C. J., an eminent medieval judge when he said, '* The 


* thouglw of man shall not be tried, for the devil himself knoweth 


* not the thought of ‘mah” ° 

No ethical standard nor any moral quality nor any per- 
sonal peculiarity was ever allowed to” creep in and Colour the stan- 
.dard by which the external manifestations—the word and the act 
—were judged ; a man would bs equally guilty of murder whether 


' the act resulted from a pure stepe in self-defence *or was the 


result of a premeditated scheme to take human life. 
. Mr. Ames, an eminent American jurist, has reviewed the Eng- 
lish case law on crimes, torts and contracts for six bundred 


. ypars to show how gradually the old standard of primitive låw had 


_been radically transformed and how the ethical standard of reason- 


“able conduct has replaced the uamoral standard of acting at one’s 
: peril, The spirit of progress has been in work but it worked but 


slowly without intelligent guidance, This spirit of reform has been, 
during the last gx hundred years, bringing the English standard 
into harmosty with mordl principles ; but perfection 1s far ahead 
yet and perhaps pfactical law can never be on the sam? front line 


* of advancb as*the ethical ideas of a nation. The gap between law 


and morality undoubtedly $h6uld be as narrow as human thought 


* and efforts can make it; and the task, evidently, is not light nor is 


# that of an amateur, be he a lawyer with a smattering of olitics*or 
a politician with a smattering of law. , Here lies a field fer the 
professar < of law, not certainly for the type we find in India put 

e 
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for the type we meet with on the European contjnent agi America, 


` They mike the teaching gad study of law a vocation faere and make 
. it sufficiently attractive to men ‘of promise with an intellectual bias i 


LJ 


for philosophical stulies Higher anl thought-evoking teaching 
of law cannot possibly be expected from the part-timers of our 
}odian Universities who have even less rea? Jgsurg and mental quiet 
then ever a moderately Pasay juige or practising lawyer. Any work 
which might require" thoughtful, prolonged and patient study is 
not *for aur Indian. professor of vw. Indeed, the type is not to be + 
fond in our country now, though English, American and 
Continental universities possess a class of qualified men who have ` 
seriously and solely adopted the teaching and the study of law 
anfresearch in legal mitters as their vocation in life. In those, 
countries, they haw added to the old profession of practising law 
in the Courts, a new profession of teaching law -in the university, 
We in modern India do not yet possess a profession of law teach- 
ing, though in Anciegt India thé teaching of law was a profession 
distinct from the practice of law in the Courts and the office of the ” 
judge. I am not unmindful of the fact that in some Indian Uħiver- 
sities there are a few wholetirfe professors of ‘law ; but these few ' 
men suffer from thee blighting effect of the prevailing vicious 
system of law-teaching i in this country. This system has got to ‘be 
changed so that there- might arise in India a class of competent - 
jurists from amongst the teachers of law in the Indian Univer- 
sities. ° E" i 
A part-time practitioner devoting the other part to the teachings 
of law can rarely excell in either ; as a matter of fact, the whole bent + 
of his miad lies more towards the achievement of success. in the 
practice of the law than towards success in the teaching thereof, 
“To my mind to achieve good results, separation and not combina- . 
tion, is essential as the experience ‘of Germany and America, and 
to a limited extent, of England, will clearly testify. "Usi 
Professor Ames observes " the: professor has, while the judge 
and: the practising lawyer have not, the time €or Systematic * 
and comprehensive stuly and for becoming familiar "with deci- ' 
sions and legislations of other countries. This systematic studies 
and the knowledge of what is going on in other countriés are indis- 
pensable if we would make our system “of law the best possible 
instrument *of justice.” Certainly a«ule of law becomes thb best 
possible instrument, of justice if itis in harmony with the moral* 
consciente of the people andis conformable to the higher ethical 
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.In Indiae we ate certainly passing through an age of transi- : 


tion—an all-pervasive social, political’ ari economie evolution. 


. To place- this rapidly transformiñg Indian society ona fitm basis - 


of adjustment requires the work of the furist with the faculty 
of patient labour, trained mind, legislative imagination, historial 
study of legal systems, and ample, leisure and single devation.e 
Until such men are forthcoming,. legislation. ig India required for * 
placing the social fabric on a sound basis of law must necessarily be 
* the work of the amateur jurist or the bold but well-meaning politi- 
. cian, With such makers, the product might do more. evil than 
good to the advance of Indian society. Such indeed was the 
result of the Commercial legislation in America in, the days, of 
American economic transformation till there arose a class of trained 
jurists whose labours pointed out the reàl path off progressive legis- 
lation in America. Similar conclusion might be drawn also from 
a historical study of the Commercial law in England also. 
. Oar judges had often to remirk on the ansiteurish character 
_ of many Indian statutes—which are often-times the outcome of 
.R superficial view of the real needs of the community due mainly 
to want of historical and comparative study of legal systems. It 
seems £o me that in India of to-dJaypa chss of law teachers who 
could wholly devote their energy to the teaching and stuly of law 
' is rhore required than perhaps in any other country of the world ; 
for such men have a really great vocation here, havigg regard to 
‘frequent necessityeof fresh legislation in India where the legal sys- 
tem is a transplanted garden requiring the watchful and constant 
attention of trained gardeners. The judge or the busy legal 
practitioner is not quite the proper human instrument Rw such 


: lgislative work which our country needs at present. The politician, , 


„indeed, i is even less fit for this task, Itis the law-teacher such as 
, has been pictured by Professor Ames whois the only competent ~ 
` instrument for the supremely important task of filling the gap 
between the existing legislation and the legislation that ought to 
be made to establish ‘the progress of India, ; . 


It is curious, Imwever, thatin this country the publit attention 

e has not im» the least been focussed on such an importantematter. It 
is time that the Governmetisand the public should move in the 

* mitter and soon establish a class of professional teachers of law 
yith ample leisure for carrying on research with a view t& improve 
the quality of Indian legislation. That this supremely high function 
belongs t to the teacher of ane and to him only, cannot possibly admit 


eof any daub *« Upendra Natais Baghi. a, 
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NOTES OF CASES. « 


I. L.R. 50 All. ttr, Civil Procedyre Code, Order XXI r.2—Payment made: out of Court e 


` 
L L. Ry 5o All. 113. 





1927. 
ww 
Narsingh Das 
We 
Gokul Prasad. 


— 


in satisfaction of mortgage deiree—Certification of payment resis- 
ted in Court by decree- Aolder— Mortgagor en to get back 
the money so paid. . 


Appellant Muhammad Hosain paid Mahbub Ali respondent a 
certain sum ‘but of Court praying that the latter Mahbub apply it 
to the satisfaction of (is decree against the former. But when, 
Muhammad Hosain applied for certification of his payment in 
Cóurt Mahbub Ali resisted his application, the Court upholding 
Mahbub’s contention. Thereupon Muhammad Husain applied to 
get back his money. The Court of first instance decided against 
Muhamad, Hussain. Then he appealed. The lower ‘Appellate 
Court set aside the decision and gave a decree for the amount 
claimed to Muhamad Husain. Whereupon this second appeal 
by Mahbub Ali. The point for decision was whether Mahammad 
Husain was entitled to get back the money when the considerations 
for the payment had failed. j^ eS i 

Held (per Walsh 8nd Banerji JJ. ) that although the: payment 
could not be taken, into ; account-that not being certified in Court 
the appellant was entitled, as the consideration had failed, 
toclaim back the money which he had paid, as money in the 
hands of the respondent, received by him to the use of the ie upper 
lant and dismissed the’ appeal with costs. : 


* 1 
e c % . 

* Indian Evidence Act (lof 1872) sec. 33— Examination in chief of . 

witness finished — Effect of death of the witness before cross-exami+ 


nation complete. 

During the pendency of a civil suit on remand from the High 
Court acertain lady witness Musammat Chandramal was being 
examjned on certain points necessary. fore further elucidation of 
facts. After her examination-in-chief had 1 been ‘finished the cross- 
examination still remaining incomplete “she, died suddenly of 
plague. The question then arose how much “of “her examination 
would bê rece?ved in evidence: Narsingh Das in whose favour 
thg evidence-in-chief had been taken moved that thé whole of hen 


evidence would be accepted by the Court, But-the lower Court 4" 


‘excluded it from the record. Thereupon Narsingh Das came up 
eon appeal before.the, High Court, ` .? 
e 


e* 
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` Held (fer Grind Mears C. ]. & Lindsay J.) that i in con- t 
sideration of the terms of section 83 of the Eviderte Agt and being `e 
ghided by the decision in Boisagomo} v. Tihe Nahapiet fme Com- 
pany Lid. [ (1901) 5 C.W, N. Notes p. CCXXX] that as the evi- 
dence could not be, concluded, it was open to the defendant 
to argue that the cro§s-examinatiop have nullified the effect of the 


evidence-in-chief and that the incomplete statement offthe witness 2 ds s 
should be excluded from the records, "T 
. . . g P . 

. * e. 


Criminal Procedure Code 1898 (Act V of 1698) sess. 144 and I45— — | 1 R J Pat. 259. 
Dispute as to immoveable property— Whether proceeding under set- : 





: A : 27. 
Hon I44 a judicial proceeding—Local inspection and ewidence dni 
taken exparte—Magistrate’s duty to institute frondes under Gohind NES 
section 145—Provision thereof quite mandator F v. 
el f1 d Basanti Lal Marwayi 
.À dispute having arisen between Appellants and Resbondents — : 
respecting certalp:lands a breach of the peace was apprehended, > ` 


Upon Police Report the Magistrate issued a notjce under section 

144 Criminal Procedure Code and directed the .parties pending 
decision not to come near the property in dispttte afid *calledeupon 

them to appear before him to show cause on a certain date. Mean- 

time the Police sent up a report and prayed for action under section 

145 Crimingl Procedure Code. On the date fixed the respec- 

tive parties showed causé but the Magtstrate reserved judg- . 
ment. But after some time the Magistrate visited the locality 
and. ‘took’ ex parte evidence as to the claims of the parties 
solely on the strength ‘of the information obtained on this `» 
occasion the Magistrate came to the conclusion that the first party " 
was not in possession and made the order absolute against them un- 
der section 144 Crintinal Procedure, Code. The question for deci- 
sion was whether such an order of the Magistrate was legal. 

Held (ger Jwala Prasad J.) that the exparte procedure adopted 
by the Magistrate was wholly illegal inasmuch as the preceedihg 
under section 144 Criminal®rocedure Code was a judicial proceed- 
ing and hat it was ¢ncembent upon him to proceed under sectiop 
145 a$ there was a Jonajide dispute af to possession of ‘immoyeable 
property fn the matter and sent back the case to be dealt with, 


* accordingly. . . e .* 
. e ——Ó— i " > 
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I. L. R. 7 Pat. 216, 
e. i 1927. 
—w : 
Ditgopal Rai 


v. 
Maharaja Bahadur 


Kesho Prasad Singh. 


I. L, R. 5o All. 137. 


1927. 
v * 
Gaya Prasad 


v. 
Murlidhar. 


: . o 
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Civil Prout Code (Act V of rgogy E 18 and 21—Objections 
as to territdrial Jurisdiction not raised in any Court—Decree 

in tht suit whether tan be challenged in a subsequent suit betwen 
the sims parties —Whether such objection can be entertained at that 

Stage. . . . 

Maharaja Keshe Prasad Sing* of Dumraon as proprietor of a 
certajn village sued Dirgopal Rai and others to eject them from 
their holdings on thp ground of non-payment of rent, "The tenants 
appealed, but the trial Court's decision was affirmed. ' On appeal 
and in due course ‘the tenants were dispossessed and the.lands were 
settled by the Miharaja with other tenants. In those suits no objec- 
tion was taken on the ground of jurisdiction by defen lants either in 
fhe trial Court or on appeal. In the present suit plaintiff who was one 
of the*lefendants in the former suit raisel the objection on the 
ground of jurisdiction. The Maharaja of Dumraon and the tenants 
with.whom he had 8ettle1 the lands were made defendants in the 


suit, Thettrial Court found in favour of plaintiff and passed a decree , 


accordingly. Oa appeal the Subordinate Judge upheld the deci- 
sion ofthe Munsiff. Thereupon . plaintiff appealed to the High 
Court. The question for decision was whether objection on the 
ground of jüristlictien not taken before could be-raised in another 
Court respecting the same matter. 

. Held (per Dawson Miller, C. J. and Adami, J.) that where in 
a guit no objection was taken in any of the Courts and a decree was 
passed therein, such ‘atdecree was vali» and binding and 'could not 
be called in question 4n another Court of, collateral jurisdittion 
ina subsequent suit between the same parties on the giound. that 
the Courts in the former suit had no: terriforfal jurisdiction to 
pass the decree and dismissed the appeals, Det 





Mortgage of Mitakshara joint family property by the ate! — Parti. 
tion thereof after passing of decree against the father—whether 
o Such partition would be “fraudulent transfer” as contemplated in 
, section 53 of Act IV af 1882 (Transfer of "Property Act), 
Gaya Prasad and one of his sons executed a moggage in 
favour of Murlidhar who sued Gaya Prasad and all the sops’ on 
the mortgage in question and got a decree against the father 


gad the son who was a party to the mortgage. ‘When the mort- . 


gagee adppted execution proceedings other sons of Gáya Prasad 
not being party to fhe niortgage resisted the application saying that 
since the passing gf the decree the joint property ein question had 


gs 
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been partitioned and thegefore' the shares in.the hands of the other 
sons were no longer liable to attachment „ànd sale. The t 
trifl Court allowed the contention. But on’.appeal the District i 
Judge helå otherwise on the ground that the partition was executed 
with the ostensible object of defeating the mortgagor’s claim, 


Thereupon’ Gaya Prosad's other sons as judgmeņt- debtors preferr- e * 

ed a second appeal to the High Court. The. question was whether Te 
_ the partition in question was a “fraudulent transfer" as contemplat- 

ed, by section 53 of the Transfer of Property Ac i? » 


Held (per Athworth and Kendall JJ.) that inasmuch as the father . 
would not bind the joint-family property by a transfer not arising 
from legal ‘necessity or for payment of an antecedent date the, 
sons who were not party to his mortgage would partition the pro-" 
pery with the express object of avoiding attachment after the %pass- - 
ing of the decree before execution proceedings are adopted and 
such a partition could only be set aside on clear evidence of fraud 
and the mere desire on the part of the judgment-debtors to save ` 
theit share of the property could ‘not be sufficient to _ jastify an- . 

. inference of iue find allowed the appeal. 





wu Bigs REVIEWS. ,. 2 . 
^Déwani Karjya-Datpan by Weenies” Nath Sen Gupta, 

Pleadet, Rungpur ; pee EIE the Eastern Law House, Calcutta. `, 
Price Rs.. 2-12. . 


- Dewani Karjya'Darpan by Babu Upendra Nath Sen-Gupta  * 
‘isa légal' publication, in the Bengali language and is meant to 
"serve the purposes of a civil court mafual for pleader's clerks, peo- 
*ple having ‘cases in the Civil Courts and, the author also says, 
for the junior members of the profession. The book is divided 
into five books and each book into several chapters. On perusal , 
of the book, we are glad to notice that it contains a large amount 
of nosossaly information" regarding civil law and practice and' . 
procedure ọ of the maffusil Civil Courts, "tt would really*serve*the l 
purppse of a vade mecum for pleader’s clerks and the half-educated 
lay public for whom it is really intended, *. Y 
Books of the character under review have their use also and 
we must corfgratuldie. the author for the trouble, he. has under- ent 
s.. 
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taken in writing a legal work in the Bgngali language—a task, 
tedious and. diffitult at the same time. The price is moderate 
and the*size is handy.* : MON * 


The Indian.Polios Act by P. Hari Rao,*B, A, B. La, Madras 


1927. s 

In the book under ı review the author ‘has collected together all | 
Indian Acts relating to the Police.but his aim has been. “principally 
directed to the production of a commentary on the *Indian Police 
Act of 1861. We have gone through the book and though the 
collection of illustrative cases under the sections of the act is by 
ho means enhaustive, one happy feature of the book appears to be 
that adl cages which discuss or develop the necessaty principles 
defining the legitimate field of police activity have been cited in 
extensd from Indian and English reports and beautifully comment- 
ed upon, To those lawyers who ratain a rather unusual trait of 
looking into the history of institutions, the author's careful intro- 
duction would provide some good couple of boursfabsorbíng occupa 
tion, In this intr8duction the author has given an accurate account 
of the grovthe of the organised police force under the British 
administration in India. Report of the Police Commission of 1860, 
the statement of the objects and reasons of the various Police Acts 


ag well as the Proceedings of the Legislative Council add to “the ` 


value of the book dnd enable one to, understand the mind of the 
Government which foynd expression in the various Police Acts, the 
material thus brought together is oftentimes a great, help i in the 


s: 


construction of the codified law and the author is to be thanked for 
this collection. On the whole, this edition of the Police actisa  , 
very useful publication and we hope, along with the author, that it ` 
will be found to be of great use by the legal.public as well as the 
officers of the Police departmént. The get up is good and we ` 
have no doubt the book will find a place in every lawyer's library. ~ ^ 
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Ks BAR ‘COUNCIL. * 


Effect was ,at last given to the much talked of Bar Councils Act 


of 1926 so far as our High Court is concerned for the first time 
on, 1th May last when election of members from both sides 
of the Bar took place. As a result thereof five  Bgrristers, 
three Advocates and two Vakils have been returned to work the 
newly created constitution. We may now hope that the distinc- 
tion hitherto prevailing between the two branches of she profes- 
gion will disappear and no matter whether England-returned or not, 
every member fill be entitled to same privileges and advantages. 
ps * ue * *« 


Within two weeks of the election a list of four eorfiinated, mem- 


` bers was announced of whom two are Barristers one being a re- 


 doubtable senior and the other a junior of great ability ; the other 


two being vakils, the senior being our amiable Senior Government 


Pleader, the other being a jynior of about tarte years’ standing. 


. * e * * e * 


The Calcutta Bar Council is thus complete in its statutory 
strength with thofe ten elected and four nominated members with 


the Advocáte General as the President and the Registrar of the 


Appellate side as its Secretary, the Vice-President to be 
elected from among'the members atthe first meeting of the Council. 
The life of the presept Council is for 3 years after which there 
will be annual elections when the President will be elected 
from among the’ elected “members and the Secretary is to Ue a 
paid executive of the Gouncil. " . 
Lf X o * * * R 
It isa great misfortune that nohé of our Honourable Judges 
thought^it worth while to join the Bar Council. Calculations were 
tifus rife apcounting for such an unexpected eventuality especially 


“when Honourable Judges elsewhere have readily agreed td serve on 


v. 


such a Council. «Rather than being checked and chaffed which they 


\ 
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: | could have apprehended the Honouraple Judges by their partici- 

FREI di pation would have éxerted a dignified and sobering influencé on 

- the delibefations of the Council in its infant days arid added its* 
power and importance, 

* + _* * 

. There have been somé comments inside the’ Bar regarding the 

7 6 nominations. Some diffidence will naturally be felt about the 

independente and: resourcefulness of the two junior niembers 


* .jnan assembly of vetéran, elders till they have ‘by their actual, 


. conduct proved otherwise. Notable vakils from the Mufassil Bar 
"would have been a popular choice and a valuable inelusion into 
the Council, i 
. ni * * * * 


We gish the new-born Council an existence of pté-emineit 
usefulness and we hope that the fitst batch of members will be 
deserving'of the trust reposed in them and address themselves to 

. their forthcoming task with tact and patience, dignity ind. sobs 
A riety, goodsense and impartiality irrespective of the, consideration, 
to which section of the Bar they have the honour to*belong.' 
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LLR. so Al 14g, SWI allowed to be withdrawn wrongly un der order XXII Rule, 
oic $ I—Whether such wrongful use of discretion" would | Surnish 


1927» a fit ground for revision under section 115 Civil Procedure Code. 
Pasin Ali Lachhman brought a suit in the Munsiff's Cpurt at Gorpkhpur for 


Lachhman Prasad. réeovery of possession of certain immoveable property, After the 
i proĉeedings had advanced some way Lachhman Prasad applied for 
withdrawal of sujt with liberty tò bring a fresh one, without 
spgcifying any special grounds, only mentionigg that for sope legal 
defeets inherent in fhe suit ig yas likely to be dismissed, Byt‘in 
course “of arguments in presenting the application some facts set 
r fgrth i in the order sheet care to light which led the Court to deal 
. with the application as prayed for. The question’ was whether thee 
Court had exercised’ its jurisdiction in the matter legally and with 


wen e regularity. NE . 


UN d - 


e 
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` Held (fer Dalal J that the Court having the power: to enter 
into the application has, in the circumstances of the.case, evidently °* ° 
* exercised its jurisdiction legally'and without material irregularity and . 
although it might have exercised its discretion wrongly in allowing 
the withdrawal, there is no ground for revision under section 115 


Civil Procedure Code. 2" us ` ` 
: . ° e i " 
* . ^ e * 
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Transfer during pendency of suit—Transfer of Property (Act IV of 1,1.R, 52 Bom. 208. 
; 1882) section 5a—Transferes bound by decree though not a party ERE , 


. * LI - 2 s, 
to the suit—Separate suit for recovery of possession may $e against d 
transferee. Basappa Budappa 


v 


Bhimangowda brought a suit for partition of the joint- family ME 
property against his brother Basangowda, During pendéncy of the — : 
suit Basangowga sold a portion of the property in suit to Basappa b: ^ 

and anether. Basangowda having died duripg pendency of the 

suit, his wife and children were brought on the record. Eventually 

a compromise was effected by which Bhimangofda was awarded 

half of the property in suit. Thereafter Bhimangowda brought a 

guit against transferee Basappa and another for recovery of poses- 

sion of his share in the property in their possession. The, trial 

Court dismissed the suit but the judge on Appeal held that section > «° 
g 52bf the T. P. Act applied in the case and decided in favour of 

Bkimangowda. Thereupon Basappa preferred this second appeal 

to the High Céurt. The question for decision was whether thd*» 
transfer ‘pendente lite was questionable and if so whether the 

transferee had due notice of the execution proceedings. 

Held (per Fawcett and Mirza JJ) that on the main principle, 
"that pendente lite ngither party to the litigation can alienate the 
property in dispute as to affect his opponent’ a transferee pendente 
Jite is bound by the result of the suit although not made party to it 
and it was immaterial whether he had notice of, the exécution spro- 

» ceedings or not and shat therefore a separate suit would lie against 
the transferee to receive possesgyqn of thé property in suit an. 
dismissed the appeal with costs. d " 
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* - PLAINTS BY CORPORATIONS. 


. Subscription and Verification, ;.— ' ° 


` The growth of Corporation has naturally in these days been 
followed by litigation but unfortudately all tbe formalities that 
have to be obgervéd when a Corpératibn files a plaint have not 
been well ,recognized and of late the Master on the Original Side 
ofthe High Court qj Judicature at Fort William in Bengal has 
* had occasion to refusé such plaints, ‘It may not be out of place 
«therefore and probably useful to recite here the Orders; Rules 
and the decisions thereunder governing subscription and verifi- 
‘cation (both being very necessary formalities) of plaints by 2 
Corporation. Here we should remember that a company fegistered 
under th® Companies Act is a corporation. . 

The Code of Civil Procedure (Act V of 1908) which governs 
the procedure of Courts of Civil Judicature lays down in cosa 
headed ‘Pleadings generally’. ; 

“ Every pleading shall be signed by the party agti his Wade 
(if any) : Provided that where a party pleading is, by reason of ab- 
sence or -for other good cause, unable to sign the pleading, 
it may be signéd *y amy person duly authorized by him to sign the 
same or to-sue or defend on his behalf.” (Order 6, Rule 14). 

é* (1) Save as otherwise provided by any law for the time being, 
in foyce, every pleading shall be verified at the foot by the party or, 
by one of the parties ple#ding or by some person proved to’ the sa- 
tisfaction of the Court to be acquainted with the facts of the w, 
case. ES: 

«* “(2) The person verifying shall specify, by feference to the 
numbered paragraphs of the pleading, what he verifies of his own. - 

“knowledge and what he verifies upon ores réceived and 
believed to be true. 

"(3). The verification shall be “signed by tbe persoh duis it 

and shall state the date on which and the! "place at which | it. was 
signed.” (Order 6, Rule 15) ga . 

Under the power reserved to it by ‘section 122 of the Code thé 

High Court at Fort William has added the followjng to thg Rule 


pt quoted. . ° ee . 

* Where any person, other than a party pleading, venifies a 
pleading under Order 6 Rulé r5 of the Code his fitness so to verify® 
shall be prowed by his affidavit at the time the pleading i is pre- * 
“sented.” (Rules and” Orders of the Calcutta High Coug,, 1914, 

Setups 7 Rule ra Heehles s"Edition p. 1 97). a 
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Voi, XLViL] PLAINTS BY | CORPORATIONS: ce 67a 


In a chaptegon silts by or against CODO ons in the „Code | 


' it is laid down, . 


N 
t- In suits by or against a corporation any pleading may be 
signed ahd verified on behalf of the corporatión by the secretary 
or by any director or other principal officer of the corporation who 
is able to depose to the fatts of the casg." NOrder 29, Rule 1) , 


The fore-foing rule though enunciated in s separate chapter ° 
is,really an amplification of the rules laid down in the chapter oy 


pleadings generally in the Code and, quoted above (see the, obServa~, 


tions of Buckland J.in Z. C. C. Co. 'v. Mehta & Co. reported 
in 31 C. W. N. 1030 at' pp. 1031-2) and is to be read along 
with Rules 14 and 15 of Order-6 of the Code. It seems tha 


‘abdve rule contemplated that. the signatory and the verifier 


shall be one and the same person. It is also to * be noted that 
the word ‘“‘ may” in the above rule has all the force of the word 
shall. - As to interpretation "of the clause ‘‘who-is able to 
depose to the facts of the case” in the above rule^it is to be borne 


in minğ ‘that the said clause does not override the provisions * 


of Order 6: Rüle 15 and therefore that apy person who can depose 
to some of the facts of the case may sgn - and verify if otherwise 
competent. Further Maclean C, J. in* Po Canning cte. v. Dhara- 
nidkur Sardar [9 C. W. N. 608] has held that the Code does not 
require thatthe officer should verify from actual personal know- 
ledge and that he may do so upon information and belief. X 
"Now it also happens as in the cale of foreign companies that" 
there is no dixector or secretary Or principal officer named as 


: such on the spot to sign and verify ‘a plaint. In such cases and 


“specially in Cases where there is a chance of the claim being Barred 
by limitation if the draft plaint is sent abroad for signature and veri- 


.. fication the local officer who actually carries on the management 


of the compiny (and perhaps hold a power of attorney authorizing 
hinto act as such) may sign and verify plaints if otherwise com- 


: petent, he being deemed in those circumstances a principal officer 


of. the company.” In Desi and London Bank v. Oldham [ax Cai, 
60] the Manager ate Lucknow of the local branch of the Delhi 
Sod London Benk was authorized by a power of attorney to 
manage the affairs of the Baske and to “substitute any persi for 
Mimmelf; Pursuant to the said power the Manager gave g power 
to thé accountant of the Bank to manage the affairs of the Bank 
It was held that the accountant was under . th circumstances a 
principal, d of the Bank and that he could as (such, sign and 
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atit the isl in a. suit filéd by the Bank. AS to who i isa princi- 
"pal officer it seems to me if always a question of fact. 

An affidavit of* competency fo verify Should however always 
be filed along with all plaints by a corporations [See Jnternational 
Continental Caputchoue Compagnie v, Mehta & Co, 31 C. W. N. 
1030]. / x 


* . 
E 9 _ RC. Ghose, Barrister-at-lam. 
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Handbook of English Constitutional Law by Jyoti Prasad 
Sarvadhikari M. A., B. L., Second Edition, 1928 ; published by 
the Eastern Law House, 15 College Square, Calcutta. Price Rs. 5-8. 


The second edition of this book is a very marked improye- . 


ement upon the first and we notice that by allowing hi mself. ‘greater 
space, the book having grown in size to qne,of ovér four hun; 
dred pages, the author has' been able to get rid of much of the 
cramped and sketch character of some parts of the book which. 
marred the obvious merits of the work in its first edition. The 


présent edition, while'it retains its value as designed expressly fo. 


the needs of Indian students, is throughout pleasant reading. 

* s The chief difficulties of thé Indian beginner jn reading standard ` 
books on English Constitutional (Law are that they presuppose an , 
amount of knowledge of English constitutional history and institu 
tionseffhich thé average Indian student does not possess -and go into 


details of the British constitution which are of no interest to the " 


general run of Indian students. Mr. Sarvadhikam has steéred-clear 


of these defects, To pick and choose from the vast masa of details ` 


of the British constitutional law the @ssentials on which the 
Indian student should concentrate was not .an easy task and . 


Mr, Sarvadhikari with his large experienge in thf-teaching of tite 
subject hae, on thé whole succeeded in it retharkgbly well. It is very 


appropriate too that he has gone into the history | of laws " 


instityfions in a larger meastire than ig tp be found in usual English 9*- 


text Books whiéh are'not professed by constitutional histories. ^, , 

o - Thatythe Indian constitution hati to be cramped intoa single 

chapter 1 is perhaps to be deemed unfortunate. The addition of this 

chapter in this ddition is "à féature we welcome and while we 
. . * .* 


Loc ake A DNE . 
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* "Von, xvii PREVIEWS. 200 07 0s gn 
gteatly apbiteciste the élearness aid lucidity of ‘the exposition by 
the author relatively lo the narrow spicd he has allowed himself, - 
We frankly confess tliat we could have Wished thesspace’ to be much 
küger: The limits were probably dictated by. the fact that Iridiàn 
Céfistitutional law fórms no. indepéndent part of the currictiluth of 
the law studeht in the Calcutta Univer sity, a cifcunistatice which 
is deplorable arid entirely out of d$te. Sgme of the younger, 
Universities of India have gone, further ahead and given to the" 
tiibjéct the place it deserves. It i is time that the Calcutta Univég- 
sity éhoüld profit by theit experience.” Y 1 . % 


. 





. -The Law of Specific Relief in British India; by S. M. 
Lahiri, M. A,, B. L, Second Edition, 1928 ; pyblished by the 
Eastern Law House, 15 College Square, Calcutta. 

The fact'that this book has so rapidly run into a second edition 

« ig a testiniony to the fact that the profession has found it useful. 
Mr, Lahiri has utilised the opportunity of a’ second edition tos 
improve its worth by eallecting materials * from standard text books 
not used before. 

Mr. Lahiri's book isa creditablé awd lsbofious piece of work. 
He has brought together in this book copious.extracts not only 
from judgments in decided cases but also from standard text-books 
„and he has used considerable judgment and discretion ip the selec- 
tion ef extracts so that the result tsa systematic and eminently 
. readable exposition of the law under each section rather than a 


o fatnble of quotations. 


The typographical arrangement of the work is capable of" tonsi- 
derable improvement. The printing and get up is quite good, but 
.the arrangenient of” types does not make any striking distinction 
betwen the'text and the commentary. The usefulness of the beo 
would also greatly improve "b y the addition of marginal notes to the 

: sub-paragraphs and, personally, we do not think that the incorpora- 
tion of SESS E in the text is a really helpful arringement, 


® 
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Brovincial Insolvency, Act by A. C. Ghose, M. À, «B. L. 
published by M. C. Sarkar and Sons, Calcutta,’ 1928." 


Anything coming from the ‘pen of sp .well-known ap auther 
commands the attention of all legal practitione Thanks to the 
ingdequate provisions of the former Code, Bankrdptey in muffasil 
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India was not a'crime but a boon. To quote the words of Sir 
. George Lowndes, the sponsor of the 1920 statute, ‘She main defect 
in the old Act was that it Isat itself very largely to tbe devices of 
dishonest debtors. ” The present Act is a distinct imptovemeht, 
in as much as it brings the conduct of the Sebis under the close _ 
scrutiny of the Court; . ' A 

e The fundamental ghafges effected by the new Act ‘unsettled the 
* old law on the subject and created the demand for a careful and up- 
to-date commentary. That qpmand will bg met by the work under 
review: This book is not a ere collectioh of rulings but shows 
* extremely judicious care in ‘marshalling case-law with a fair grasp of 
‘the fundamental principles and a thorough familiarity with English 
,Bankruptcy law. 

The get up of the book is excellent and the price for more than 
550,pages of matter comprising an admirable collection of model 
forms and pleadings besides the newrules framed byt the different. 
High Courts is very moderate. 

As is expected*of an author so well-known in bai circles, the . 


e recent decision of the Judicial Committee Sat Namin v.* Behari 


Lal, 52 I. A, 22! ‘shaking a gone portion of the ald case ‘law in favour 
of vesting joint Hindu family property in the Official Apie 
has been cited and its itnpox clearly explained. . 





The Bengal Tenaney Act by Rai Surendra Chandra Sei. 
"Bahadur, 6th edition by. Henfendra Chandra* Sen, M. A., B. L. ; 
published by M. C. Sircar afd Sons, go-2zA Harrisqn Boas: i 
Calcutta, 1928. : 

Mf. Hemendra Chandra Sen must be congratulated for TEN 
out the present edition within so short a space of time. The book 
has been brought up to date and all cases up to April 1928 iri- 
corporated. It is not however surprjsing to find that the last. 
edition of so well-known a book published in September 1925 was 
exhausted so soon after its publication. No yord of praise is - 
necessary tb commend the book to the members ofthe legal profes- 
sion. The? late Mr. Sen was all along looked pon as an authority 
on this igtricate subject and in the fitness of things his nephew 
Mr, fei. Chandra Sen hes taken’ upon himself this 
laudable task of bringing out the new edition of the book. , d 
° > Theget up and printing are very satisfactory. 
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